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IN MEMORIAM 
FRANCIS G. HAMER 


At the session of the Supreme Court of the State of 
Nebraska, January 6, 1919, there being present Honor- 
able Andrew M. Morrissey, Chief Justice, Honorable 
Charles B. Letton,; Honorable William B. Rose, Honor- 
able Samuel H. Sedgwick, Honorable Albert J. Cornish, 
Honorable James R. Dean, and Honorable Chester 
A. Aldrich, Associate Justices, the following proceedings 
were had: 

May it Please ihe Court: Your committee, appointed 
to draft resolutions in commemoration of the life and 
services of the late Francis G. Hamer, presents to the 
court the following: 

On August 10th, 1918, Honorable Francis G. Hamer, 
our beloved brother and friend, died at his home in 
Kearney, at the age of seventy-five years. 

Judge Hamer was a pioneer citizen and lawyer of 
the state and had been uninterruptedly engaged in the 
duties of his profession for almost fifty years. His 
practice was, perhaps, more varied and covered wider 
fields than that of any of his contemporaries. His 
clients came from every walk in life, and whether their 
hberty or their property was involved, Judge Hamer 
gave them the advantage of an ability and integrity 
of the highest order. His predominating personal 
characteristic as a lawyer was his persistence. He never 
quit nor diminished his efforts on behalf of a client until 
a final and unappealable judgment had been entered. 

As a judge he served upon the bench of -this state 
for nearly twenty years, first as a district judge arid 
subsequently to the time of his death as an honored 
member of this court, and during his judicial career 
he served the cause of justice without fear, without 
favor, and without reproach. : 
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Notwithstanding his professional duties called for 
unusual and constant labor, still Judge Hamer devoted 
much of his talent and energy to public affairs, taking 
a broad and democratic, rather than a partisan, view of 
all political questions. At no time did he ever shirk or 
evade in the slightest degree the duties of citizenship. 

Judge Hamer had a home life of happiness and sun- 
shine resting on a domestic fidelity natural and sincere. 

THEREFORE, Br It Resouven, that in-the death of Judge 
Hamer the bar has lost one of its most active and able 
members; that the bench has lost a fair and able judge, 
and the commonwealth a loyal, upright and useful 
citizen. 

Bre Ir Furrpner Resoivenp, that these resolutions be 
spread upon the records of the court, and that a copy 
be transmitted by the clerk of the court to the widow 
and family of our departed brother. 

Norris Brown, 

Lee S. Estexne, 
Joun B. Baryss, 
Joun L. McPuesty, 
H. M. Sincratr. 


Hownorasie Norris Brown: 

May it Please the Court: A number of speeches’ are 
to be made in support of the resolutions just read. 
Some of them will deal at length and in detail with the 
character and ability of our departed and distinguished 
brother, Judge Francis G. Hamer. , 

For that reason, with your permission, I will leave the 
privilege to others to emphasize his virtues as a citizen, 
and his career as a lawyer, and his eminence as a 
jurist. I would speak a single word or two of him as a 
friend. It is known to all who knew him at all intimately 
that Judge Hamer was partisan and even passionate in 
his friendships. His personal likes were very strong, 
so strong, indeed, that he never permitted, without 
vigorous protest, any hostile criticism of a friend, 
especially if the friend were not present to defend 
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himself. To his credit it will be remembered that 
the Judge was not given to quick or unreasonable 
forgiveness of any man who had intentionally wronged 
him. He was steadfastly human in that regard. Some 
one has said that friendship is the child of the heart. It 
that be true, Judge Hamer must have had a big and a 
strong heart, for his friendships were legion. 

After all is said, and after all our struggles, whether 
on or off the bench, whether in public or private service, 
are over, the one thing worth while, the only thing that 
makes life beautiful and joyful is the capacity and 
aptitude for a friendship that rings true. You may ap- 
plaud justly the life of this man for its usefulness and 
heap high with praise your estimate of his ability and 
his character as a citizen and as a lawyer and as a 
judge; but let me at the shrine of his memory lay a 
single flower to reflect the story of his devotion to 
friends. Above all other possessions, his friendships 
were to Judge Hamer’s heart his dearest treasures. 


Juvcr Joun B. Barnes: 

May wt Please the Court: I first became acquainted 
with Judge Hamer sometime in the year 1884. He was 
then a member of the law firm of Hamer & Connor, and 
I have known him quite well since that time. I remember 
him at that time as a lawyer in active practice, and I re- 
member that I rated him as an able attorney and a bril- 
liant advocate, one who was always especially vigilant in 
the interests of his clients. The history of his life-work 
up to the time he became a member of the Supreme 
Court shows conclusively that he never deserted the 
cause on which he was engaged until the final decision 
of the court of last resort had been announced, and not 
then, especially in criminal cases, until the last oppor- 
tunity for a rehearing had been denied him. I am sure 
the members of this Court will remember his resource- 
fulness and his persistence in all such cases. He was 
essentially a fighting lawyer, and one who exhausted 
every resource in the interests of those who employed 

him. 
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He was always courteous in his presentation of his 
cases and observed all due respect to the courts. After 
he became a member of this court my association with 
him became closer, and I knew him better. I always 
found him to be a man of good judgment, and his efforts 
seemed to be to do equal and exact justice between liti- 
gants. He was fair and open-minded, and in consultation 
he generally came to correct conclusions; but in the 
work of writing opinions he was not always felicitous. 
In his long practice at the bar and in preparing briefs, 
he formed habits that caused him much trouble in 
formulating supreme court opinions. He found much 
difficulty in condensing his views so as to always mect 
the approval of his associates; but he was always will- 
ing to modify his views, unless he felt constrained to 
disagree with the majority of the court on some im- 
portant question of law or fact. I think I may say that 
he relied on me more than any other member of the — 
court to smooth out those difficulties, and I learned to 
know and appreciate his honesty. He was a man of 
sincere friendships and honesty of purpose, and he has 
left an honorable record of an active life-work. He died 
in the harness, so to speak, and [ can truthfully say of 
him that his work, as a whole, was well done, and reflects 
credit on him as a man, a lawyer, and a just judge, and 
on surviving members of his family. 


Hownorasiet J. L. McPHeety: 

May it Please the Court: It was my lot to first meet 
the late Judge Hamer in a courtroom about thirty-five 
years ago, and very soon thereafter, and from that time 
until his death, had the opportunity to study and fully 
understand his character, our acquaintance soon ripening 
ito a very close, personal, intimate and mutual friend- 
ship, also very close professional association. 

I was associated with him in some quite important 
litigation and considerable of less importance. 

His natural ability as a lawyer was re-enforced by an 
untiring energy, strong personality, alertness, courage, 
an unchangeable devotion to his clients’ canses and in- 
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terests; the cause of the poor or indigent client re- 
ceived the same attention as those able to pay the full 
value of his services, his devotion to his clients in this 
respect calls to mind the lines written by Hooper: 
“The Law,’ Its seat is the bosom of God, all 
men on earth do it homage, the weakest as feelin:: 
its care and the greatest as not exempt from its 
power.’’ 

Judge Hamer’s manner of conducting a trial, to 
observe and become familiar with same, was helpful to 
those younger in practice and experience. 

His friendship, once obtained, never faltered; knowl- 
edge of his high character left an impression not soon 
to be forgotten; his friends will ever remember and 
cherish his memory. 


Honoraste H. M. Sinciarr: 

On August 10th, 1918, Judge Francis G. Hamer passed 
into the Great Unknown, at his home in the City of 
. Kearney, aged 75 years. A long, active and useful life © 
was his heritage. He came to Nebraska in the pioneer 
days when the state was young. He served the state 
of his adoption loyally and faithfully as a citizen 
and the profession as a lawyer for fifty years. 

His services to the state were broad and democratic. 
He stood for equality, and with voice and vote advocated 
the building of the state, its laws and its institutions 
along broad and progressive lines; such as would benefit 
and protect all the people, the rich and poor alike, and 
this regardless of the race, color or previous condition 
of the individual. This was the predominant character- 
istic of his hfe and work. It was never absent from 
his mind. 

Strong in body and in mind, ready and able in 
forensic argument; kind-hearted and sympathetic he 
championed the cause of the poor and needy, the aggriev- 
ed and distressed, the weak and unfortunate, with 
predominant force and unbounded zeal. Coupled with his 
force and zeal were an indomitable will and preeminent 
courage. 
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The sky never became so overcast, nor the clouds 
so black, as to beget despair. He never doubted, nor did 
he fear. When other men would give up and despair, 
it was for him to fight with unyielding and persistent 
force, if not always wisely, it was always well and thor- 
oughly done. 

As a lawyer, Judge Hamer was engaged in much 
important litigation. He was original in ideas and 
presented to the court for determination, perhaps, more 
questions that were new and interesting than any other 
lawyer of the state. These questions were generally 
broad and far reaching, based on the fundamental 
rights of man, and were of such scope and character 
as to indicate and illustrate the temperament and trend 
of mind of Judge Hamer as much, if not more so, than 
any part of his life-work that he has left us. 

As a lawyer at the bar he was amiable, courteous 
and accommodating to his brethren. No one ever re- 
quested a professional favor that was refused if it could 
be granted. To his clients, he was the personification of 
fidelity and zeal; to his opponents, courteous and fair; 
and to the court, respectful and helpful. As a friend he 
was sincere and loyal. He was not a hypocrite, he loved 
his friends, and did not pretend to love his enemies. 

He loved his family. His domestic life was felicity in 
all that could be asked. He was blessed with a loving 
and faithful wife, and a son and daughter—splendid 
specimens of manhood and womanhood. The son, whom 
we all know, is an eminent representative of his worthy 
sire. He loved and lived the life of the simple virtues 
in his home. 

As a Judge he served the state for nearly twenty 
years, and in this capacity he served the cause of justice 
without fear, without favor and without reproach. 
No greater eulogy is within the powers of man. But 
he has left us. To us it is farewell; to the world it is good 
night. 
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“Leaves have their time to fall, 

And flowers to wither at the north wind’s breath, 
And stars to set, but all, 

Thou hast all seasons for thine own, Oh Death.” 


Carer Justice A. M. Morrissey: 

To me, Judge Hamer was more than a brother at the 
bar or an associate upon the bench. He stimulated my 
youthful ambition to become a lawyer, encouraged my 
early efforts in the trial of causes, and was my indulgent 
friend and coworker to the last. Others have spoken 
of him as the lawyer, the jurist, the pioneer. I concur 
in all they have said, but I prefer to remember him 
only us my friend. 

The Great Napoleon said the test of friendship was 
the ability ‘‘to love our friends with all their faults.’’ 
Judge Hamer met the Napoleonic test. Free from 
petty vices himself, he was considerate of those less 
strong. If I may paraphrase his own language as 
applied to another, he carried in his soul a flood of love 
and tenderness, and of balm and charity for bruised and 
wounded hearts. He stood for the poor, the weak, the 
fallen and distressed, and loved them all. 

A complete report of these proceedings will be spread 
upon the journal and published in our reports. 


IN MEMORIAM 
THOMAS O. C. HARRISON 


At the session of the Supreme Court of the State of 
Nebraska, September 15, 1919, there being present 
Honorable Andrew M. Morrissey, Chief Justice, Honor- 
able Charles B. Letton, Honorable William B. Kose, 
Honorable Samuel H. Sedgwick, Honorable Albert 
J. Cornish, Honorable James R. Dean and Honorable 
Chester A. Aldrich, Associate Justices, the following 
proceedings were had: 


TO THE HONORABLE SUPREME COURT OF 
NEBRASKA: 


Your Committee appointed to prepare and submit 
a brief memorial and resolutions on the death of Honor- 
able Thomas 0. C. Harrison, late Chief Justice of this 
court submit the following report :—. 

Hoaorable T. O. C. Harrison was born in Ohio in 1849, 
and came to this state in 1873, following his admission 
to the bar in his native state, and making his home in 
Grand Island, where he resided until his death May 29, 
1919, at the age of seventy years. 

He served as County Judge, District Judge, Associate 
Justice and Chief Justice of this court, retiring January 
4, 1909. His opinions while on the supreme bench will 
be found in Volumes 38 to 59 of the Nebraska reports. 

He was, during all his judicial career, a patient, pains- 
taking and laborious judge, courteous and considerate 
to all members of ihe bar and especially to younger 
members. He was slow in reaching his conclusions and, 
while counsel may have sometimes felt that his decisions 
were wrong, they always felt that they were the result 
of his deliberate and unbiased judgment. 
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Upon his retirement from this high tribunal in 1900, 
he quietly and modestly took up the varied duties of a 
mnember of the bar and continued in the practice of the 
law until one short week before his death. His private 
life, like his public career, was stainless and without 
reproach. There was nothing in his career as a public 
servant or private citizen that should in mercy be cover- 
ed by the mantle of charity. There was nothing to be 
concealed from public view—: ching for which apologies 
should be made, but very much to be commended. 

Therefore, Be It Resolved by the bench and bar of 
this state: 

That in the death of Honorable T. O. C. Harrison we 
have lost a distinguished and worthy citizen, an able 
lawyer, a just and upright judge, whose memory will 
ever be an inspiration to his brethren of the bench and 
bar of this state. 

Resolved. That we tender to his bereaved family our 
sympathy and condolence in the hours of their sorrow. 

Resolved. That these resolutions be spread at length 
on the records of this court and that a copy thereof he 
furnished to the family of the deceased. 

Respectfully submitted, 
O. A. Abbott, 
T. L. Norval, 
A. M. Post, 
W. A. Prince. 


Howoraste O. A. Apsort: 

May it Please the Court: From his early manhood 
until his sudden and untimely death, covering a period 
of forty-six years, Judge Harrison was a resident of 
Grand Jsland, and retaimed that residence while serving 
as a Judge of this court. During much the larger part of 
that period, and until the dawning of the nineteenth 
century, he stood in the limelight of judicial office, 
succeeding rapidly from county judge, judge of the dis- 
trict court to the supreme bench, and then quietly and 

snodestly taking up the miscellaneous practice of the 
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country lawyer, which he continued up to a few days be- 
fore his death. 

Residing in that city before he came, and engaged dur- 
ing all those-years in the active practice in all the courts 
cver which he was called to preside from time to time, 
gave me exceptional opportunities to observe his conduct 
and character in all those varied relations and in the 
more important duties of his common civic relations to 
society and to the community in which he lived and 
moved. 

Umiform courtesy and consideration of the rights, 
duties and opinions of others with whom he came in con- 
tact was always a leading trait in his character. He 
was not inclined to be disputatious or dogmatic in 
regard to his own opinions on any given subject of law 
or ethics, of politics or religion, of morals, or man- 
ners—I do not mean to be understood that he enter- 
tained no fixed opinions on such matters; but 
that he was at all times tolerant of the opinions and 
predilections of others. He did not feel himself called 
upon to correct the faults or follies of his associates, 
but to be at all times respectful and tolerant of the 
opinions and foibles of others. ‘If he ever essayed the 
role of a reformer, it was by the practice of the moral 
and social virtues, and not by their profession or 
proclamation from the housetops. 

As a judge on the bench, the same characteristics of 
toleration and respect for the opinion of others led 
him to become a patient listener to the most prosy 
or fallacious arguments of honest and well-meaning 
counselors at the bar, while retaining unmoved his 
own opinions on the law or the proved facts in the 
given case. He sought with untiring industry and 
patience for precedents of decided cases to guide 
his opinions. It is but just to say of him that 
he loved to follow the footsteps of other judges who 
had spoken on the subject, even though what was said 
might be foreign to the subject then under consideration 
by such court. He was deliberate and cautious in the 


103 Nes.] IN MEMORIAM. xvii 
formation and in the expression of his opinions. His 
conclusions when reached were his honest opinions, un- 
biased and uninfluenced by any improper considerations. 
No breath of suspicion ever tarnished his judicial 
record. His conclusions might be wrong, but they 
could not have been wrongfully entertained. They were 
his deliberate opinions, unbiased and unfettered by 
any paltry considerations, and were the results of 
patient aud industrious résearch. 

He was a safe and able counselor in the affairs 
of men, and possessed in a rare degree the confidence of 
clients, and never betrayed the confidence reposed in him. 

He married in early life, and was a devoted, faithful 
and affectionate husband, but: was denied the comfort 
and consolation that the presence of children in his 
home would have afforded him. There were no ‘‘chil- 
- dren round his bed’’ when the grim messenger of death 
summoned him from the land of the living. 

He was a good citizen, a good lawyer, an upright, 
conscientious judge. There is nothing in his life that 
should, in the charity extended to all human frailties, 
be covered by the mantle of silence today. There is 
nothing to condemn, but much to commend to all his 
brethren at the bar. 

His conduct and example are still a living force 
for the guidance and benefit of all. They are the most 
enduring monuments that can be erected to perpetuate 
a life of useful activity. The world is better, brighter 
and happier because he lived in it. 


Jupcr A. M. Post: 

It was my privilege during a period of nearly two 
score years to enjoy an intimate acquaintance with 
Judge Harrison. I knew him as a struggling lawyer at 
the beginning of his professional career in this state, 
as county judge of Hall county, and during our service 
as judges of adjoining districts. 

We had frequent occasions for exchange of dockets, 
which afforded me ample opportunity to judge of the 
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regard in which he was held wherever known, and it is 
no exaggeration to say that he was, by all coming within 
the sphere of his influence, esteemed as a model citizen 
and a wise and just judge. I later enjoyed four years of 
intimate companionship with him as a member of this 
body, which is to me a lasting and cherished memory. 

Judge Harrison was richly endowed with the qualities 
of mind and heart that are the seeds of true friendships, 
and it may with truth be said he had no recognized 
enemy. He was in mind singularly pure and simple, 
disposed to shrink from life’s sterner conflicts; yet no 
Sir Galahad of legendary fame was ever more jealous 
of his personal honor or more courageous in defense 
thereof. 

In practice he never affected advocacy and shrunk 
from forensic disputation, but was eminently wise and 
safe in counsel, He was temperamentally judicial; and, 
if there were among his contemporaries men of ampler 
opportunity and wider range of vision or more com- 
prehensive knowledge of precedents, none had a firmer 
grasp upon, or a finer conception of, the fundamentals 
of the law. 

If his published opinions may be said to lack the lit- 
erary excellence of some writers, it will be remembered 
that faultless rhetoric is not the test of legal merit, and 
the soundness of Judge Harrison’s reasoning has 
rarely been questioned. ’ 

He was withal a courteous high-minded gentleman, 
with a heart ever overflowing with kindness, and whose 
sterling character and faithful and efficient public 
service entitled him to an honorable place in the his- 
tory of the state. 


HownorasLe W. A. Prince: 


To The Honorable Supreme Court of Nebraska. 
Having been appointed by your honorable body as 
one of the committee to prepare and present resolutions 
upon the death of Honorable T. O. C. Harrison, and 
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being unable to be present at the memorial exercises 
to be held, September 15th; at the request of the 
Chairman, Honorable O. A. Abbott, I have prepared a 
few remarks and have asked him to present tle same 
at that time. 

I first became acquainted with Judge Harrison more 
than thirty years ago, when I came to Grand Island to 
enter upon the practice of law. For many years after 
that time he was district judge of this district, and was 
afterwards elected to and served a term as one of the 
judges of the supreme court of this state. 

One characteristic that will ever be remembered by 
all young attorneys, who appeared before Judge 
Harrison, was his extreme kindness and courtesy to 
them. We always felt that he would overlook our mis- 
takes and not allow the rights of our clients to be preju- 
diced by any errors, which we might make, unless they 
were absolutely vital in the case. He was kind, patient, 
and considerate. 

As district judge, justice was his motto with all 
classes of people as well as with the members of the 
bar. All felt that he attempted to hold the scales of 
justice equal between all parties, corporate or indi- 
vidual, rich and poor alike. 

We are familiar with his record as a member of this 
honorable court. He filled the position with dignity 
and honor. He chose, perhaps, to follow well beaten 
paths, rather than to hew a way through untrodden 
forests. That was extremely characteristic of him as a 
district judge and also as a practitioner at the bar. 

After his term as supreme judge, he and I were part- 
ners for many years. His one characteristic that all 
recognized was his unquestioned personal honor and 
integrity. Perhaps he did not possess the utmost con- 
fidence in his own ability and that self-reliance which 
are characteristics of great trial attorneys, but he did 
possess a spirit of fairness and an extreme desire that 
justice, and only justice, should be done, 
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He had a host of personal friends, few, if any, ene- 
mies. He never harbored resentment. No matter how 
bitter might be a legal controversy, when he passed 
from the courtroom all personal feeling disappeared. 
His faults lie gently on him while his many, many vir- 
tues will ever be remembered by those who knew him 
best. 


A 


During the period covered by these reports, in ad- 
dition to the cases reported in this volume, there were 
12 cases affirmed by the court without opinion, and 
185 cases disposed of by the supreme court commission. 
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Tuomas L. Brices, APPELLEE, v. KerrH NEVILLE ET AL., 
APPELLANTS. 


FILep DECEMBER 14, 1918. No. 20717. 


1, Public Lands: MineraALt Rients. The decision in Fawn Lake 
Ranch Co. v. Cumbow, 102 Neb. 288, is adhered to. 


2, Constitutional Law: Statute: MINERAL LANps: LEASES. Chapter 
7, Laws of the Extraordinary Session, 1918, does not violate sec- 
tions 11, 13, or 15, art. III of our Constitution, nor the Fourteenth 
amendment of the federal Constitution. 

3. Mineral Lands: Leases. Under that statute, all leases of minerai 
lands must be made to the highest bidder in open competition and 
upon due notice. 


: RiagHTS oF AGRICULTURAL Lesser. The lessee of 
mineral rights cannot interfere in any respect with the rights 
of the agricultural lessee to his damage, without providing for 
and satisfying such damage. If such claim for damages cannot 
be otherwise adjusted, a court of equity would take jurisdiction. 


AppgaL from the district court for Lancaster county: 
Frepertrck EK, SHepHerp and Wituiam M. Morne, 
Jupces, Reversed, with directions. 


Willis E. Reed, Attorney General, Charles 8S. Roe and 
George W. Ayres, for appellants. 


F. M. Tyrrell, W. A. Dilworth and J. H. Walker, 
contra. 2 4 


Stout, Rose & Wells, for lessees. 


SepewIick, J. 
_ These defendants, as the state board of educational 
lands and funds, were about to lease the mineral rights 


(1) 
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in schoo] lands belonging to the state, and this plain- 
tiff, who holds a prior lease of the lands, brought this 
action in the district court for Lancaster county to 
enjoin the execution of the proposed lease. The trial 
court found: ‘‘That said plaintiff is raising hay and 
live stock on said land, and that said lakes furnish 
water for his stock and to subirrigate his hay land; 
that by means of such subirrigation he is enabled to 
grow enough hay to feed his stock during the winter, 
and that without the same such hay could not be pro- 
duced. The court further finds that the defendants, as 
a board, and under chapter 7 of the enactments of the 
extraordinary session of the legislature of 1918, are 
about to lease said school land to parties who will im- 
mediately drain said lakes in the extraction of potash 
from their waters, and that thereby the plaintiff will be 
deprived of valuable property rights in the respect in- 
dicated. The court finds with respect to the enactment 
of said chapter 7 that it is void in so far as it attempts 
to authorize the defendants to so lease the described 
land during the term of plaintiff’s present lease and that 
as to plaintiff and as to the land in question it contra- 
venes the provisions of the Constitution against the im- 
pairment of contracts and against the taking of private 
property for public use without just compensation. ’’ 
The defendants had leased the mineral rights in the 
lands in question before the decision of this court in 
Fawn Lake Ranch Co. v. Cumbow, 102 Neb. 288, which 
lease was void under that decision, and the defendants 
were proposing to execute a preference lease to the 
same lessee under the provision of section 16, ch. 7 of 
the Laws of the Extraordinary Session of the Legisla- 
ture in 1918. In the Cumbow case, above referred to, 
it was held: ‘‘The removal of mineral from land lessens 
the value of the inheritance, and constitutes waste, 
which is forbidden by the terms of the school land 
lease under which plaintiff claims and by the statute 
relating to school lands.’’ And: ‘‘Under section 1, art. 
VIII of the Constitution, the board of educational lands 
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and funds is vested with the power of sale, leasing, and 
general management of school lands under the direction 
of the legislature and in such manner as may be pre- 
scribed by law.’’ And that under the statutes as they 
then existed the state board had no authority to dispose 
of mineral rights in the school lands of the state, except 
the right to take sand and gravel therefrom as pro- 
vided in section 5855, Rev. St. 1913. Without further 
discussion, therefore, it must be held that this plaintiff 
by his agricultural lease obtained no right to the potash 
and other minerals that might exist in the land. As these 
minerals are much more valuable than the agricultural 
lease, and all interests of the lessee thereunder, it 
follows that the state can remove the same from the 
land after making due compensation to the former les- 
see for any injury caused thereby to the leasehold es- 
tate, there being an implied reservation of the right of © 
entry for that purpose. 

The questions now to be determined are : (1) Whether 
the act of the legislature of 1918 is constitutional and 
valid; and, if so, (2) what is the meaning and con- 
struction of the section of the statute under which the 
board was proposing to proceed in making the lease 
in question; and (3) whether by the proposed action of 
the board the rights of this plaintiff in the lands in 
question would be unlawfully invaded. 

By section 13, art. ITI of the Constitution, a state 
officer is not allowed to ‘‘be interested either directly or 
indirectly, in any contract with the state,’’ which is 
‘‘authorized by any law passed during the term for 
which he shall have been elected.’’ If it is a fact that 
one of the members of the legislature is directly or 
indirectly a party to some of these contracts, this pro- 
‘vision of the Constitution would prevent him. from 
claiming any rights under such contract, but it would 
not necessarily render this act of the legislature void. 

The statute in question appears to be complete in 
itself, and is not an amendment of sections 5845-5875, 


4 NEBRASKA REPORTS. [Vou. 103 


Briggs v. Neville. 


Rev. St. 1913, and is therefore not a violation of sec- 
tion 11, art. IIT of the Constitution. 

It does not appear to be an attempt to grant special 
privileges, immunities and franchises, nor to abridge the 
rights, privileges and immunities of citizens of the 
United States, and is therefore not in violation of sec- 
tion 15, art. III of the Constitution, nor the Fourteenth 
amendment of the federal Constitution in those respects. 
The act is not invalid for any of the reasons suggested. 

Section 16 of the act is as follows: ‘‘The holders of 
mineral leases heretofore granted by the board of 
educational lands and funds, which leases have been de- 
clared invalid, may apply, under the direction of this 
act, for new leases, and the board may in its discretion 
determine if the bonus and royalty is equal or better 
than the bona fide competitive bids. If the lessee has 
made extensive or expensive preparation and is pre- 
pared for proceeding with development, the board may 
in its discretion consider the same and issue new leases 
to said lessee under and by virtue of this act.’’ 

The construction of this section is not without diffi- 
culty. Attorneys for other lessees interested in the 
result of this litigation were granted leave by the court 
to file a brief in their behalf, and in this brief they have 
presented a very interesting discussion of the meaning 
of this section. It is therein argued that this section 
of the act ‘‘intended to vest in the board power to give 
some measure of relief to the holders of mineral leases 
previously granted, all of which, the act recites, have 
been declared invalid—particularly to those who have 
made either extensive or expensive preparation, and are 
prepared for proceeding with development.’’ The board 
has to do with the interest of the state, and as the state 
was to share in the profits of the undertaking by ob- 
taining a market for its minerals, and as these profits 
might be much greater by special demand for these 
products under the circumstances existing when the 
legislation was enacted, the board might consider those 
matters in determining the advantage that would come 
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to the state under the respective bids. If a bidder 
specifies the extent and expensiveness of his prepa- 
ration to proceed with the work under a former void 
contract, the board might ‘‘consider the same and issue 
new leases to said lessee under and by virtue of this 
act,’? and should determine upon careful investigation 
what advantage the state would necessarily derive from 
the fact that the work might be sooner and more effec- 
- tively done because of their extensive and expensive 
preparations. The provision that the board may ‘‘de- 
termine if the bonus and royalty is equal or better than 
the bona fide competitive bids’’ cannot be complied with 
unless there have been ‘‘bona fide competitive bids.’’ 
Therefore we must determine how the bonus and royalty 
is to be compared with the competitive bids, to deter- 
mine whether it is equal or better. By section 9 of the 
act, when there is more than one applicant for the same 
land, ‘‘the rights thereon may be awarded to the legally 
qualified applicant paying the highest and best bid, to 
be determined by taking into consideration both the 
bonus and royalty, the award being made after proper 
legal notice in such manner as the state board shall de- 
termine best calculated to protect public interest.’’ The 
board should eall for competitive bids as the statute 
contemplates, and the holders of these invalid leases 
may bid with others, and specify in their bids the bonus 
and royalty provided for in their former contracts. If 
the lessees have paid money into the state treasury 
under the contracts that have been declared void, such 
payments would, as a matter of course, be taken into 
consideration and allowed by the board as payments 
upon their lease if they were successful bidders. If 
they were not successful bidders, money so paid on 
their former void contracts would be returned to them. 
The legislature would make appropriation for that pur- 
pose if necessary. As the statute now is, the board 
might include more than one tract of land in a proposed 
lease of mineral rights, if in their reasonable discretion 
the state would realize larger returns by so doing. If the 
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respective tracts were offered sperately in separate 
proposed leases, and at the same time offered collec- 
tively in one proposed lease, it could readily be deter- 
mined which bids were more advantageous to the state. 

The briefs, so far as we have noticed, do not refer 
to the particulars of any legal notice given, and it seems 
to be conceded that this plaintiff was offering more for 
these mineral rights than the parties to whom the 
board was proposing to make the lease, and the plain- 
tiff’s offer was being refused without any investigation 
on the part of the board as to the relative advantages 
that would accrue to the state under the respective 
offers. This was a violation of the statute, and should 
have been enjoined by the court. 

Some of the provisions of the statute are not as 
clear as perhaps might be desired, but it appears to 
make provision for compensating the agricultural les- 
sees for damages they may suffer under these leases of 
mineral rights. Section & of the act contains provisions 
as to the terms of leases of mineral rights, and contains 
a clause: ‘‘Lessee shall pay for all damages to growing 
crops, caused by his operations, and for the use of the 
land necessarily occupied.’’ It is contended that the 
act does not contain any provision for ascertaining 
the amount of these damages, but if the lessee of these 
mineral rights is not authorized under his lease to in- 
terfere in any respect with the rights of the agricul- 
tural lessee without providing for and satisfying such 
damages, and if he is willing to accept the lease upon 
those terms, the rights of the agricultural lessee are 
not injured by this statute. The lessee of the mineral 
rights would rely upon being able to make reasonable 
adjustment with the former lessee, and he could not be 
wholly and arbitrarily deprived of his right to ex- 
tract these minerals by unreasonable demands of the 
former lessee. It is suggested in the briefs that the 
state might exercise its right of eminent domain, and 
provide some adequate method of ascertaining the dam- 
ages of the agricultural lessee, and protecting him in 
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all his rights under his lease until such damages are 
paid, and so make the mineral lease effective. The 
legislature will soon be in session and may see proper 
to amend the statute in that respect. If there is no 
other method provided for adjusting such claims of 
damage, a court of equity might provide a method. The 
trial court, therefore, was wrong in enjoining the de- 
fendants from issuing mineral leases ‘‘to any person 
save the plaintiff until the present agricultural and 
grazing lease shall have expired, or been duly forfeited, 
or renounced according to law.”’ 

The decree of the district court is reversed and the 
cause remanded, with instructions to enter a decree en- 
joining the defendants from leasing the mineral rights of 
the state without competitive bids as herein indicated. 

REVERSED. 


Morrissgy, C. J., and Ross, J., took no part in this 
decision. 


Bank OF WAVERLY, APPELLEE, v. JoHN W. Datzy, 
APPELLANT. 


FILep DECEMBER 14, 1918. No. 20774. 


1. Corporations: Stock: Executory ConTracT oF Sale: DIvIDENDS. 
In the case of an executory contract to sell stock, binding on 
both purchaser and seller, where nothing is said about the divi- 
dends, dividends declared while the contract is executory belong 
to the purchaser, and not to the seller. 


Evidence examined, and held that 
the contract under consideration, as construed by the parties to 
it, entitled the purchasers of stock sold to all dividends declared 
upon the stock after the sale, including that on the 20 shares in 
controversy. 


AppgaL from the district court for Lancaster county: 
Witarp EB. Srewart, Jupce. Affirmed. 


B. F, Good and A. M. Bunting, for appellant. 
Lincoln Frost and H. W. Baird, contra, 
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CornisH, J. 

Action against defendant as guarantor of the payment 
of 80/100 of certain notes held by plaintiff. Defendant 
admits his liability as guarantor, but alleges a counter- 
claim, in which he asks judgment against plaintiff for 
certain dividends on 20 shares of stock. From a judg- 
ment against defendant on his counterclaim, he appeals. 

Defendant’s liability as guarantor and his claim for 
dividends grow out of a certain contract, dated July 8, 
for the sale of 80 of the 100 shares of the plaintiff 
bank, had between defendant, vendor, and R. M. Beale 
and E. W. Negus, vendees. The contract is, in part, 
substantially as follows: 

(1) Vendor (the defendant) ‘‘agrees to sell’’ and 
vendees ‘‘agree to purchase’’ 60 shares (par value $100 
each) for $12,000, ‘‘to be paid * * * on or before 
August 1, 1913.”’ 

(2) Vendor guarantees payment of all notes of the 
bank ‘‘in proportion to the amount of stock sold under 
this contract.’’ 

(4) The vendees ‘‘shall acquire, as of the date of 
the’’ contract, ‘‘their proportionate beneficial interest, 
to wit, sixty one-hundredths (60/100) part of the en- 
tire assets of said bank.’’ 

(5) ‘‘It is further agreed, and is a part consideration 
for this contract, that parties of the second part shall . 
buy of party of the first part the remaining 20 shares 
of stock held by him after said 60 shares have been sold, 
at any time they may want them. Ten shares in six 
months and ten shares on or before one year, and at 
the same price paid for the said 60 shares, and party 
of first part agrees to sell at any time. 

(6) ‘All shares of stock herein provided to be sold 
by party of the first part to parties of the second 
part shall, upon payment therefor as herein provided, 
be duly assigned and transferred to the said second 
parties or as they may direct; it being understood that 
all transfers and payments shall be made at the Bank 
of Waverly, Waverly, Lancaster county, Nebraska. 
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(7) ‘‘It is further expressly agreed and understood 
by first party that it is a part of the consideration for 
the second parties’ purchasing the foregoing shares 
of stock that, in addition to all other stipulations and 
agreements herein, parties of the second part are to 
receive all earnings and profits of said bank on and 
after this date, accruing on the stock sold.’’ 

The parties took 60 shares and possession of the 
bank. On January 9 following, the bank declared a 
dividend. The next day 10 of the 20 shares of stock 
were paid for. On July 6 the bank declared another 
dividend. On July 15 the remaining 10 shares were 
paid for. Up to the times of these payments the 20 
shares were listed by the bank in defendant’s name. 

On a former appeal this court adopted the report 
of the commission recommending a reversal of judg- 
ment of the trial court sustaining a demurrer to de- 
fendant’s counterclaim. In the adopted report, which 
defendant contends is the law of the case, the inquiry 
was whether by the terms of the written contract de- 
fendant was entitled to dividends on the 20 shares be- 
fore they were paid for and transferred on the books 
of the bank. The conclusion was reached that the 
parties did not understand the 20 shares to be sold at 
the time of the contract, else paragraph 4 of the con- 
tract would have read differently, and the vendees 
would then have acquired 80/100, instead of 60/100, 
of the assets of the bank. This construction was rea- 
sonable, although the contract showed that the 60 as 
well as the additional 20 shares were to be paid for in 
the future. If ‘‘stock sold’’ in paragraph 7 of the 
contract could not refer to an executory transaction, 
then the paragraph was useless. The words ‘‘fore- 
going shares of stock’’ in paragraph 7 might refer to 
all the stock. 

The question was not free from doubt, but the court 
at that time had not before it the construction which 
the parties themselves placed upon the contract. It 
is plain that the purchasers of the stock in control of 
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the bank understood they were entitled to the dividends, 
else they would have declared the dividends just after, 
instead of just before, paying for the stock. 

The evidence shows that defendant, after the con- 
tract was entered into, but before the 20 shares were 
paid for, voluntarily paid 80/100 of notes held by the 
bank. If the parties did not consider the 20 shares as 
stock sold, then the defendant’s liability was only 
60/100 of the notes. The evidence also shows that the 
contract, as originally drawn, provided, in paragraph 
5, for only an option to buy; that the words contain- 
ing the option were stricken out; and that by inter- 
lineation in the handwriting of defendant the sale 
agreement was made absolute. The defendant him- 
self testifies in one place that the change was made 
’ “to make it an absolute sale’’ of the 20 shares. The 
purchaserr swear that the defendant required that 
they sk uld take the whole 80 shares at the time. This 
explains the ambiguity in paragraph 4 of the contract. 
We are of opinion that the trial court was justified 
in finding that it was the understanding of the parties 
that the whole 80 shares should be treated alike. 
Wilhoit v. Stevenson, 96 Neb. 751; Rev. St. 1913, sec. 
7909. 

If, however, we interpret the agreement merely as an 
executory contract for the sale of stock, we are of 
opinion that the purchaser of the stock, not the defend- 
ant vendor, was entitled to the 24 per cent. dividends 
declared. As said by an English judge, in considering 
this very question: ‘‘I think it would be very strange 
if the matter were determined otherwise; for we 
know that the value of such property falls immediately 
a dividend is paid.’’ Black v. Homersham, 4 L. R. 
Exch. Div. (Eng.) 24. The purchaser is entitled to the 
thing which both the parties must have contemplated 
was being contracted for. Otherwise, half of the value 
of the stock might be taken out of it. It is for this 
reason that this court has twice held that dividends on 
stock held for security go to the holder. Farmers & 
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Merchants Nat. Bank v. Mosher, 63 Neb. 130; Central 
Nebraska Nat. Bank v. Wilder, 32 Neb. 454. This is 
not in conflict with the general rule that, in the absence 
of agreement to the contrary, dividends belong to the 
owner of the stock at the time they are declared. The 
purchaser is the equitable owner; the vendor is ‘‘a 
trustee sub modo for the vendee.’’ Nor are cases 
where merely an option to buy is given in point. In 
such case the purchaser may take, or not. Ordinarily 
the parties would contemplate the payment of current 
dividends to the owner; but even then, it would seem, 
much might depend on the circumstances of the case 
and understanding of the parties. Curne v. White, 45 
N. Y. 822; Phinizy v. Murray, 83 Ga. 747, 6 L. R. A. 
426; Johnson v. Underhill, 52 N. Y. 203, 214. 

It appears that, in the commissioners’ report adopted 
by the court, we held to the contrary; but, inasmuch 
as the case does not turn upon this question, further 
comment is unnecessary. : 


AFFIRMED, 


Stare or NeprasKa v. Herman KRASNE. 
Fitep DECEMBER 14, 1918. No. 20145. 


1. Criminal Law: VoLtuntTaRY ConFession. A voluntary confession, 
standing alone, is insufficient to prove the commission of a crime, 
but such confession may, with slight corroborative circumstances, 
be sufficient to warrant a conviction. Sullivan v. State, 58 Neb. 796. 


: Evinence: Proor or A NEGATIVE. In a criminal prosecu- 
tion, if a negative is an essential element of the crime, and is 
“peculiarly within the knowledge of the defendant,” it devolves 
upon him to produce the evidence, and upon his failure to do so, 
the jury may properly infer that such evidence cannot be pro- 
duced. 


FRAUDULENT ADVERTISEMENT: SUFFICIENCY oF EVIDENCE, 
Defendant was charged under section 8896, Rev. St. 1913, with 
causing to be inserted in a newspaper an advertisement that “con- 
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tained statements of fact which were untrue, deceptive and mis- 
leading” and that related to certain goods offered by him for 
sale at a price named and on a day designated in the advertise- 
ment. The evidence examined, discussed in the opinion, and held, 
that the court erred in sustaining a demurrer to the evidence of 
the state. 


Error to the district court for Douglas county: 
Les S. Estetre, Jupee. Eaceptions sustained. 


George A. Magney, County Attorney, T. J. McGuire, 
Assistant City Attorney, and Gurley & Fitch, for plain- 
tiff in error. 


Benjamin S. Baker, contra. 


Dean, J. 

The defendant was engaged in retailing men’s and 
women’s furnishing goods at Omaha. He was found 
guilty in the police court of that city under section 
8896, Rev. St. 1913, of having caused to be published 
on Saturday, July 15, 1916, in an Omaha daily news- 
paper a misleading advertisment, which the complaint 
charged ‘‘contained statements of fact which were un- 
true, deceptive and misleading,’’ and that related to 
certain goods offered by him for sale. On appeal to 
the district court for Douglas county a jury was waived, 
and when the state rested a demurrer to the evidence 
was interposed by defendant and sustained and he was 
discharged. Alleging error, the state brought the case 
here under section 9185, Rev. St. 1913, for a decision 
upon the points presented in the bill of exceptions. 

The statute (section 8896) makes it ‘‘unlawful for 
any person, * * * with intent to sell or in any 
wise dispose of merchandise * * * offered by such 
person * * * to the public for sale, * * * 
to * * * place before the public * * * in a newspaper 
* * * on advertisement regarding merchandise * * * 
so offered to the public, containing any assertion, rep- 
resentation or statement of fact which is untrue, decep- 
tive, or misleading.’? The advertisement complained of 
occupied about a quarter of a newspaper page and 
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was partly in display type. It was in evidence, and 
the proof was clear, that on the 15th day of July the 
defendant advertised for sale, among other articles, 
‘41.00 B. V. D. Union suits, now 49c.’’ The neces- ~ 
sary question of fact to require conviction was that 
this advertisement was ‘‘untrue, deceptive, or mis- 
leading.’’ 

In the present case the negative allegation that 
defendant did not have for sale the goods advertised 
involved a matter peculiarly within his knowledge, and 
very difficult, if not impossible, to prove by any one 
other than the defendant himself, and, as he could not 
be eompelled to incriminate himself, his evidence upon 
that point could not be produced by the state. Only 
two witnesses were called, Mr. Searles and Mr. Garrett, 
who testified on the part of the state. Searles said 
that on August 16, 1916, he talked with the defendant at 
his store. He testified: ‘‘I remarked to him that about a 
month ago he had some B. V. D. underwear advertised 
for 49 cents a suit; and asked him if he still had that un- 
derwear on sale. He said ‘Yes, sir;’ and started to wait 
on me; and a young man, * * * Bernstein, was stand- 
ing close by, and he told the young man to show this 
gentleman that underwear. * * * I said, ‘Is this the 
B. V. D. underwear? Did you sell out everything except 
that?’ He said, ‘Yes, sir;’ spread the underwear out; 
IT looked for the brand B. V. D. * * * and I did 
not find the B. V. D. brand on it.’’ The witness at 
the time purchased a suit for 49 cents, which it 
was stipulated was not the B. V. D. underwear gar- 
ment. Garrett testified that on August 8, 1916, he 
was approached by one of the clerks in defendant’s 
store and said to him: ‘‘Have you got any of those 
B. V. D.’s left that you advertised on July 15? And he 
said, ‘Yes; we have.’ And he led me over to a counter 
and. showed me some of the garments. I looked them 
over, and I did not see anything left like that.’? That 
is, the defendant told the witness Searles that he had 
on hand the same goods that he had advertised July 
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15 as B. V. D., and instructed his clerk to show them to 
the witness. When the goods were examined, they were 
found not to be the B. V. D. goods. This evidence 
clearly tended to prove that defendant did not have the 
well-known B. V. D. underwear for sale as advertised, 
and that the advertisement was for the purpose of 
misleading the public. Garrett’s testimony is that in 
defendant’s store he was shown goods that were said 
by those in charge of the goods to be the goods adver- 
tised as B. V. D., and that they were not B. V. D. 
goods. 

Defendant invokes the familiar rule that one cannot 
be convicted of a crime on his own unsupported state- 
ment or confession made out of court that a crime has 
been committed, and cites Sullivan v. State, 58 Neb. 
796. That case does not seem to be in point. No 
material negative element of the crime there charged 
was ‘‘peculiarly within the knowledge of the de- 
fendant.’’ In the Sullivan case it was held that, 
‘‘while a voluntary confession is insufficient, standing 
alone, to prove that a crime has been committed, it is 
competent evidence of that fact, and may, with slight 
corroborative circumstances, be sufficient to warrant a 
conviction.”’ 

It is a familiar rule that a prima facie case of theft 
is made out by showing the defendant in the recent and 
unexplained possession of stolen goods. Ordinarily 
where a negative is an essential element of the crime, 
the burden is on the state to prove it. ‘‘But where a 
negation is peculiarly within the knowledge of the 
defendant the burden is on him to establish that fact. 
Thus, where a charge is that the defendant carried on 
a certain business without a license, the fact that he 
has a license is peculiarly within his knowledge and he 
must establish that fact or suffer conviction. Likewise 
the burden of proving that a certain offense against 
property was committed without the owner’s consent 
rests on the accused, that being a fact peculiarly within 
his knowledge.”? 8 R. C. L. 173, sec. 165. 
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The district court erred in sustaining the demur- 
rer of defendant to the evidence. The opinion in 
this case under the provisions of section 9185, Rev. St. 
1913, only determines the law of the case. The ex- 
ceptions of the state are sustained. 

EXCEPTIONS SUSTAINED. ° 

Moraissey, C. J., Lerron anp Ross, JJ., dissent. 


Huco Bitz v. Stare or NEBRASKA, 
Firep DECEMBER 14, 1918. No. 20597. 


Intoxicating Liquors: UNLaAwFuL PossEssion: EvipENcr. Defendant 
was convicted of violating the prohibitory law and prosecutes er- 
ror. The evidence, though circumstantial, supports the verdict. 
The court did not err in overruling the motion for a new trial. 


Error to the district court for Douglas county : 
Lez S. Esretie, Jupar. Affirmed. 


John M. Macfarland, and Forrest S. Macfarland, 
for plaintiff in error. 


Willis EH. Reed, Attorney General, and Orville L. 
Jones, contra. 


Dean, J. 

Hugo Bilz was convicted under the prohibitory act; 
namely, chapter 187, Laws 1917, of having ‘‘unlawful 
possession of certain intoxicating liquor.’?’ He was 
fined $100 and costs, and brings the case here on error. 
He contends that the verdict is not sustained by 
sufficient evidence. 

Section 10 of the act under which defendant was con- 
victed provides: ‘‘It shallbeunlawfulforany * * * 
restaurant, * * * or any place of public enter- 
tainment ‘or resort, or for any of their * * * 
owners, managers, * ™ * servants or employees to 
keep, or to aid and abet in keeping, or to have in his 
or its possession, in lockers, or in any other manner, 
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any intoxicating liquor for the purpose of barter, sale, 
use or gift as a beverage, or for the delivery, division, 
or distribution of the same in any manner whatsoever.”’ 

Defendant conducted a restaurant and soft drink 
establishment at the corner of Sixteenth and California 
streets, Omaha. In the front room there is a bar, 
lunch counter, dining tables, and the like, and in the 
rear a kitchen, used exclusively by defendant and his 
employees in connection with the lunch counter as 
occasion required. Two bottles of whiskey were found 
by the officers who made the search under an ice box 
in the kitchen. The ice box was in the southwest 

. corner of the kitchen and remote from both doors. One 

of the doors is at the northwest corner of the kitchen. 
It opens into an areaway that leads to the foot of a 
hotel] stairway. The officers found this door locked, and 
just inside stood two empty whiskey bottles. Another 
door is at the northeast corner of the kitchen that 
leads across a narrow passageway to the front room. 
Defendant’s occupancy of the premises began almost 
four months before his arrest. In the basement under 
defendant’s premises a varied assortment of empty 
bottles was found. Among them were whiskey and 
beer and near-beer bottles. The key to the basement 
was obtained by the officers from an employee of 
defendant, who was in the absence of defendant, in 
charge of the soft drink department and the establish- 
ment generally. 

George Elbert, the employee from whom the base- 
ment key was obtained, testified that the fireman of the 
building and an employee of a transfer company slept 
in the basement. It is not shown that they left any 
bottles there. Aside from these it does not appear that 
any other persons had access to the basement except 
defendant and his employees. Mr. Elbert testified: 
“‘Q. You were down in the basement quite often? A. 
I came down there to see about the beer, and see how 
much was, sometimes, I didn’t go very often, but about 
sometimes about once in two days.’’ One of the 
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officers testified that some of the bottles that were 
found in the basement ‘‘were pretty clean; they didn’t 
look as though they had been there very long.’’ 

Mr. Bilz and his employees denied bringing the 
liquor to the premises, and denied that they ever saw 
or heard of the liquor until it was found by the officers. 
He and three of his employees testified that they 
frequently found empty bottles of various kinds, such 
as whisky and alcohol and ginger bottles, in the pass- 
ageway between the front room and the kitchen and 
that is equally accessible to both rooms, and that such 
bottles were apparently left there by strangers and 
without the knowledge or consent of defendant or his 
employees. But the record does not show, nor does 
defendant argue, that strangers at any time left either 
whiskey or empty bottles of any sort in the kitchen. 

Upon a review of the record we conclude that the 
trial court did not err in overruling defendant’s motion 
for a new trial. Smith v. State, 94 8. E. (Ga. App.) 62. 
Notwithstanding the evidence is circumstantial, it sup- 
ports the verdict. The case was fairly submitted, and 
defendant has made no complaint respecting instruc- 
tions. The judgment is 


AFFIRMED. 


SravTe, EX REL. GeorcE W. SHIELDS, RELATOR, v. THOMAS 
L. Hat, RESPONDENT. 


Fitep DEcEMBER 14, 1918. No. 20785. 


State Railway Commission: Bonp. A state railway commissioner hold- 
ing office under the constitutional amendment creating the state 
railway commission is not required to give an official bond. 


Original proceeding in guo warranto to oust re- 
spondent from the office of state railway commissioner. 
Writ demed, and action dismissed. 

103 Neb.—2 
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G. W. Shields, for relator 
Hugh LaMaster, contra, 


Dean, J. 

This is an original action in the nature of quo 
warranto brought in this court by relator in the name 
of the state, by permission of the attorney general, to 
oust defendant from the office of state railway com- 
missioner for failure to give an official bond. Defendant 
was elected for a six-year term beginning in January, 
1915, and ending in January, 1921. It is admitted that 
no bond was given. It is argued by defendant that a 
bond cannot be lawfully required. That is the sole 
question for decision in this case. 

When the Constitution became operative in 1875, 
article V enumerated the then elective executive officers 
of the state, fixing their terms of office, salaries, and the 
like. Section 25 of that article provides: ‘‘The officers 
mentioned in this article shall give bonds in not less 
than double the amount of money that may come invo 
their hands, and in no case less than the sum of fifty 
thousand dollars, with such provisions as to sureties 
and the approval thereof, and for the increase of the 
penalty of such bonds, as may be prescribed by law.’’ 
Relator bases his argument in large part on the 
requirements found in section 25. 

The state railway commission was created by a 
constitutional amendment that was adopted November 
6, 1906. The amendment follows: ‘‘There shall be 
a state railway commission, consisting of three mem- 
bers, who shall be first elected at the general election 
in 1906, whose terms of office, except those chosen at 
the first election undér-this provision, shall be six 
years, and whose compensation shall be fixed by the 
legislature. Of the three commissioners first elected, 
the one receiving the highest number of votes, shall 
hold his office for six years, the next highest four 
years, and the lowest two years. The powers and 
duties of such commission shall include the regulation 
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of rates, service and general control of common carriers 
as the legislature may provide by law. But, in the 
absence of specific legislation, the commission shall 
exercise the powers and perform the duties enumerated 
in this provision.’’ 

The amendment appeared in the Session Laws of 
1907, 1909, and 1911, and in the Compiled Statutes and 
in Cobbey’s Annotated Statutes for those years, im- 
mediately following the body of the Constitution, as an 
unnumbered and separate section of that instrument. 
In the Session Laws of 1913, and in the Revised 
Statutes for 1913, the amendment in question first 
appeared in article V of the Constitution as section 
19A, and it has appeared in the same relative position 
in the succeeding Session Laws of 1915 and 1917. Bv 
the amendment being placed in article V, it is thereby 
made to appear by section 25 of that article that the 
railway commissioners must give bonds. 

Relator says that the amendment was incorporated in 
article V of the Constitution by the code commission 
in pursuance of section 3719, Rev. St. 1913, namely: 
“The Constitution, with amendments, of Nebraska and 
of the United States, and the Declaration of Independ- 
ence shall be incorporated in the statutes in such part 
thereof as the commission deems best.’ 

Tt is also said by relator that the code commission 
very properly placed the amendment in article V 
because that article has to do with executive officers, 
and, he says, the functions of the railway commission 
are solely executive, a point we do not decide. It is suffi- 
cient answer to say that the people did not place the 
amendment there. The legislature had no power to place 
the amendment there, nor in any article of the organic 
law that might cause its meaning to be misconstrued or 
that would even seem to change its legal effect. Much 
less could the legislature delegate such exercise of 
power to the code commission. 

Relator points out that the amendment creating the 
‘‘board of commissioners of state institutions’’ took 
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the place and section number of former section 19, of 
article V of the Constitution. But that section was 
expressly proposed by a joint legislative resolution as 
an amendment to ‘‘section 19 of article five (5) of the 
Constitution,’? and of course it follows that upon its 
adoption it would appear as section 19. Laws 1911, 
ch. 225. That amendment is also different in another 
important respect from the one involved here, in that 
it expressly and in direct terms provides that the 
members composing the board ‘‘shall each give bonds.”’ 

There are no such provisions respecting the railway - 
commission amendment. That amendment was not 
proposed by the legislature as a substitute for any spe- 
cific section of the organic law. Laws 1905, ch. 233. It 
was adopted by the people as a separate amendment, 
and, unlike the amendment that created ‘‘the board of 
commissioners of state institutions,’’ it does not even by 
implication require a state railway commissioner to give 
an official bond. 

For the reasons appearing herein, we decline to hold 
that under the Constitution an incumbent of the office 
of state railway commissioner is required to give an 
official bond. 

The writ is denied and the action 

DisMIssED. 

Ross, J., not sitting. 


Stave, EX REL, GrorcE W. SHIELDS, RELATOR, v.. Harry G. 
TAYLOR, RESPONDENT. 


Fitep DEcEMBER 14, 1918. No. 20786. 


Original proceeding in quo warranto to oust re- 
spondent from the office of state railway commissioner. 
Writ dented, and action dismissed, 


George W. Shields, for relator. 
Hugh LaMaster, contra. 
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Dean, J. 

In this case the defendant assumed. the duties of 
state railway commissioner in January, 1913, and his 
term of office will expire in January, 1919. With the 
exception of the foregoing facts respecting the term of 
office, the pleadings and the material issues that are 
involved here are the same as those in State v. Hall, 
ante, p. 17." The decision in that case controls in the 
present case. 

‘The writ is therefore denied and the action is 

DisMIssED. 


. 


Unirep Srates Fimerity & Guaranty CoMPANY ET AL, 
APPELLEES, v. HMMa WICKLINE, APPELLANT. 


FILED DECEMBER 14, 1918. No. 20833. 


1. Master and Servant: Emproyees’ Liasrmity Act: X-ray ExaMINA- 
Tion. A claimant for compensation under the employers’ liability 
act pursuant to section 3675, Rev. St. 1913, cannot be denied a re- 
covery because of a refusal to submit to an X-ray examination or 
to have an X-ray photograph taken of the person, where the un- 
contradicted evidence shows that neither was necessary. 


Costs: ATToRNEY’s Frees. In an action under 
the employers’ liability act in which a recovery is had, the dis- 
trict court cannot tax an attorney fee as a part of the costs. 
Laws 1917, ch. 85, sec. 24. 


AppgaL from the district court for Lancaster county: 
Wiuuram M. Mornine, Jupar. Reversed. 


R. J. Greene, for appellant. 


Strode & Beghtol, contra. 


Dean, J. 

This action originated in the office of the compensa- 
tion commissioner, before whom Mrs. Wickline, who is 
defendant here, recovered an award on August 7, 1918, 
in the sum of $81 as compensation for personal in- 
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juries sustained while in the employ of the North- 
western Iron & Metal Company. Plaintiffs here answer- 
ed jointly before the commissioner, denying liability 
and asserting matter of affirmative defense. On 
August 8, 1918, they filed with the commissioner a 
notice of appeal to the district court, where they ap- 
peared as plaintiffs, and where judgment was rendered 
against them for $18 and costs. Defendant’s motion 
for a new trial was overruled, and a demand for an 
allowance of ‘‘overtime’’ compensation and for 
attorney’s fees to be taxed as costs was denied. De- 
fendant appealed. . 

The findings and decree of the district court fairly 
reflect the material issues. The court found that de- 
fendant was injured on January 25, 1918; that the 
employer was insured against liability for such injuries 
by the guaranty company; that the guaranty company 
paid defendant compensation for & weeks at $6 a week 
which was in full to March 22, 1918; that on April 10, 
1918, the guaranty company requested defendant ‘‘to 
submit to a further physical examination, the same to 
include the taking of an X-ray photograph of the in- 
jured portion of her body;’’ that she expressed willing- 
ness to submit to a physical examination, but ‘‘refused, 
and still refuses, to submit to the taking of an X-ray 
photograph, and that the compensation herein sought to 
be recovered has all accrued since the said request and 
refusal, with the exception of that portion which ac- 
crued between the 22d day of March, 1918, and the 
date of the request for said X-ray photograph, viz., 
April 10, 1918, or about three weeks; that there was 
due her and unpaid at the time of said request April 
10, 1918, slightly less than three weeks’ compensation 
at $6 a week, amounting with interest to $18, to 
which amount I find she is entitled to a judgment 
against plaintiffs. I further find that the request upon 
said Emma Wickline to submit to the taking of said 
X-ray photograph was a reasonable request, which was 
advised by the physician of her own choice, as well as 
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by the physician furnished by her employer, and that 
she should have complied therewith, and that by failing 
so to comply she has forfeited her right to all of the 
compensation sued for except that which accrued prior 
to April 10, 1918, and which is still unpaid, to wit, the 
sum of $18.’’ 

Section 3675, Rev. St. 1913, so far as here applicable, 
follows: ‘‘After an employee has given notice of an 
injury, * * ™* he shall, if so requested by the em- 
ployer or the insurance company carrying such risk, 
submit himself to an examination by a physician or 
surgeon * * * furnished and paid for by the em- 
ployer, or the insurance company carrying such risk, 
as the case may be. * * * The refusal of the em- 
ployee to submit to such examination shall deprive him 
of the right to compensation under this article during 
the continuance of such refusal and the period of such 
refusal shall be deducted from the period during which 
compensation would otherwise be payable.”’ 

Defendant was the only witness who testified respect- 
ing the nature of the injury. Upon being called by 
plaintiff’s counsel, she testified that she and one or 
more women in the employ of plaintiff, Northwestern 
Iron & Metal Company, were ordered by the employer 
to lift a bale of paper from the floor to a table, and 
that in doing so she, as informed by her physician, 
Dr. Hanson, ‘‘tore the lining in my right side loose 
and tore the kidney.’’ Plaintiffs’ contention that Dr. 
Hanson, defendant’s lady physician, advised her to 
submit to the taking of an X-ray photograph is not 
supported by the record. On this point defendant 
testified in response to a question by the opposite 
party: ‘‘Q. And she said you ought to-have an X-ray 
picture taken? A. She didn’t really say J ought to have 
it; she said it would give more satisfaction to my home 
folks; and I went to talk with Dr. Bogan, and he 
laughed at the idea of my having an X-ray picture 
taken, he said—(interrupted).’’ In answer to a question 
by the court defendant said: ‘‘Dr. Bogan examined me 
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twice and Dr. Hanson twice. * * * Dr. Bogan was 
‘the company doctor.’’ Defendant was asked if Dr. 
Hanson suggested the X-ray. She answered: ‘‘No; 
Dr. Bogan wanted the X-ray first, he thought it was 
necessary. Afterwards I proposed an X-ray to him, 
too; when I was to him im his office, I proposed an | 
X-ray picture, and he said it wasn’t necessary. Q. (by 
Court) Why did you change your mind? A. I didn’t 
feel as though I wanted an X-ray after I got up again, 
because I talked with several, and they said it was 
dangerous; they said there had to be medicine injected 
into my kidney.’’ 

Under the statute the request for an examination 
must be reasonable, but it does not appear to have been 
so in this case. The testimony before us shows affirma- 
tively that neither an X-ray examination nor an X-ray 
photograph was necessary. No physician nor other 
person testified that either was necessary, nor does it 
appear that a request was made by plaintiffs to the 
court to require defendant to submit to either. In the 
present advanced state of the science of X-ray examina- 
tions and X-ray photographs of the person, there 
appears to be no reason why such examination or’ 
photograph should not be permitted by a claimant for 
compensation under the employers’ liability act, upon 
request by the employer or insurer, unless the request 
is shown to be unreasonable. 

The defendant, under section 3666, Rev. St. 1913, as 
amended in Laws 1917, ch. 85, sec. 116, demanded extra 
compensation for ‘‘waiting time.’’ The statute follows: 
“‘Hixcept as hereinafter provided, all amounts of com- 
pensation payable under the provisions of the article 
shall be payable periodically in accordance with the 
methods of payment of the wages of the employee at 
the time of the injury or death. Provided fifty per 
eentum shall be added for waiting time for all de- 
linquent payments after 30 days’ notice has _ been 
given.’’ Piaimtiffs say that this section is ambiguous. 
When the scope of the employers’ liability act is 
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considered in its entirety, it seems that the legislature 
intended by the language creating a penalty to make it 
thereby reasonably certain that the payments would not 
be delayed for trivial reasons and the act be thereby 
nullified. When the section under consideration is con- 
sidered together with all the other parts of the act, 
it seems reasonable to believe that the ‘‘delinquent pay- 
ments’’ therein mentioned mean such payments as are 
contemplated or created by the terms of the act. 

Plaintiffs argue that ‘‘in other portions of the 
statute it is stated that the compensation paid shall in 
no event be more than $12 a week,’’ and that to impose 
the 50 per cent. penalty would conflict with the compen- 
sation act, section 3662, Rev. St. 1913, as amended, . 
Laws 1917, ch. 85, sec. 112. This objection seems to 
be inapplicable, because the 50 per cent. additional 
payment that is provided by the act does not make the 
payment in the present case more than $12 a week. 
The compensation for ‘‘waiting time’’ seems to be 
reasonable, 

Complaint is also made that the statute violates the 
constitutional guaranty that no person shall be de- 
prived of property without due process of Jaw. We 
cannot sustain the plaintiffs’ argument on this point. 
Speaking generally, it may be borne in mind that an 
injured person who comes within the purview of the 
act is deprived of the right to have a jury pass upon 
any of the questions that pertain to the injury or to 
pass upon the measure of damages, and for this reason, 
among others, the statute, which is remedial in its 
nature, should be liberally construed. Parson v. 
Murphy, 101 Neb. 542, 16 Negligence and Compensaticn 
Cases Annotated, 174. The act is not apparently open 
to the objection that it is violative of the Constitution 
in the particular noted by plaintiffs. 

The court, properly declined to assess an attorney fea 
as costs under section 3212, Rev. St. 1913, that was in- 
voked by defendant. The compensation act as amended 
(Laws 1917, ch. 85, sec. 24) provides: ‘‘It shall be the 
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duty of the county attorneys of the several counties 
and the attorney general of the state to appear as 
counsel for claimants for compensation and _ benefits 
under this article, and to assist and act in an advisory 
capacity to the compensation commissioner, upon his 
request.’’ The employers’ liability act in its entirety 
is a summary proceeding. One of its main objects is to 
facilitate an inexpensive and speedy settlement of con- 
troversies between employer and employee that arise 
out of personal injuries. It does not appear that the 
county attorney was requested to appear as counsel for 
claimant or that he refused to appear. That such 
official would perform his duty in the premises when 
called upon to act in his official capacity is presumed. 
The judgment of the district court is reversed and 
the cause remanded for a new trial in harmony with 
the views herein expressed, 
REVERSED. 


CuarkK IMPLEMENT COMPANY, APPELLANT, Vv. WILLIAM K. 
WALLACE, APPELLEE, 


Fitep DECEMBER 14, 1918. No, 20165. 
1. Set-Off: Conk. The provisions of the Code of Civil Procedure, 
with respect to set-off, are not exclusive. 


: INSOLVENCY: Equity. Insolvency of a party, against whom 
set-off is sought, may be sufficient ground for a court of equity 
to allow a set-off which is not provided for by statute. 


: Prick Par Fok Note. The price paid for a note or claim, 
sought to be offset in equity, is immaterial. 


ApprgeaL from the district court for Webster county: 
Harry 8S. Dunean, Jupcr. Reversed. 


Bernard McNeny, for appellant. 
L. H. Blackledge, contra, 
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ALDRICH, J. 

Action in equity to have offset against a judgment, 
which the defendant Wallace has against the plaintiff, 
in the sum of $404 and costs, the balance due on a 
certain note, given by defendant and assigned to the 
plaintiff by the surety thereon, one Cox, who had paid 
it and become the holder, on the ground that the de-. 
fendant is insolvent. 

It is contended by defendant, Wallace, that the 
plaintiff is not the owner of the note and not the real 
party in interest. The evidence shows that the owner- 
ship of the note must be either in the plaintiff or in 
Cox, who is also a party to the lawsuit, and who as- 
serted no claim of ownership, but the contrary. In- 
asmuch. as, under such circumstances, any judgment had 
upon the note would forever extinguish the note, so 
that both Cox and the plaintiff would be estopped to 
afterwards assert any rights thereunder, it follows 
that the defendant will not be heard to raise the 
question which of these two parties, the plaintiff or 
Cox, is the real owner, when they agree that the plain- 
tiff is. 

Cox was a surety upon the note sought to be offset. 
When he paid it he became the equitable owner thereof 
and had a right to assign it to the plaintiff. The 
defendant being insolvent, the plaintiff was entitled in 
equity, although not under the statute relating to 
counterclaim and set-off, to have the two payments 
offset each other, so long as the defendant, Wallace, 
had no offset or counterclaim against the note in the 
hands of Cox. The fact that the plaintiff purchased 
the note from Cox at less than its face value can make 
no difference. 

The judgment of the district court is reversed and 
the cause remanded for further proceedings. 

REVERSED. 

Lerron and Ross, JJ., not sitting. 
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OC. BE. Stewart, ADMINISTRATOR, APPELLANT, v. C. L. Tate 
ET AL., APPELLEES. 


FILtep DreceMBer 26, 1918. No. 20161. 


Vendor and Purchaser: Rescission. Where, with knowledge of all the 
facts on which a rescission of a contract for the sale of land 
may be based, the vendee does some act which prevents him from 
placing the vendor in statu quo he cannot claim a rescission of 
the contract. 


Apprat from the district court for Cheyenne county: 
Hanson M. Grimes, Juper. Affirmed. 


Sutton, McKenzie, Cox & Harris and W. W. Bulman, 
for appellant. 


Courtright, Sidner & Lee, contra. 


Morrissey, C. J. 

Action to rescind and recover back a payment made 
on the purchase price of farm lands. From a judgment 
for defendants, plaintiff appealed. Plaintiff having 
died, the suit is now prosecuted in the name of the 
administrator, but wherever the term plaintiff is used 
in this opinion it refers to the original plaintiff. 

Under a written contract, plaintiff purchased two 
quarter sections of land from defendants, and paid 
$1,000 on the purchase price at the signing of the con- 
tract; $1,100 was thereafter paid and a promissory 
note for $1,000 executed and delivered. Plaintiff es- 
tablished his home on the land and cultivated it for 
one season. The contract, as written, required defend- . 
ants to convey title to plaintiff; but this provision was 
subsequently modified by an oral agreement, whereby 
it was agreed that one Parks, who was mutually be- 
lieved to be the holder of a good record title to the 
land, should execute the conveyance to plaintiff. It 
developed that Parks held a perfect title to one quarter 
section, but that there was an apparent defect in the 
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title to the other quarter section. The writing provided 
that time was of the essence of the contract; but the 
district court found, and the evidence sustains the find- 
ing, that plaintiff knew of this apparent defect in the 
_title before making the second payment, and before 
taking possession of the land. The title was after- 
wards quieted and perfected in Parks. 

In September, 1911, plaintiff removed from the land. 
Before leaving, he entered into an agreement with one 
Scow, under which he delivered possession of the land 
to Scow, and agreed that he might occupy the same 
until the following March. In November following, 
through his agent and attorney, he relinquished all 
his interest in the deeds then on deposit in the Lodge- 
pole bank, and Parks surrendered to plaintiff the 
$1,000 note that had been given as part of the purchase 
price, and also paid over to him the $500 which Parks 
had received from defendants as part of the purchase 
price. The decree of the district court, which was 
afterwards affirmed in this court, quieting title to the 
disputed quarter section in Parks, had not then been 
entered. 

Plaintiff claims that defendants had agreed at the 
time of the oral modification of the written contract 
that on or before November 1, 1911, they would furnish 
an abstract showing a perfect title of record in Parks, 
and that because this abstract was not so furnished he 
might elect to rescind the contract and recover back all 
payments made. In this regard, the evidence does not 
seem to sustain his contention. Plaintiff was in pos- 
session of the land; a deed had been deposited which 
conveyed good title, although there was an apparent 
defect in the chain of title which required a decree of 
court to remedy. There was no eviction of plaintiff. 
He did not tender back the possession to defendants but 
delivered possession to another. The conduct of the 
parties was such as to warrant the court’s conclusion 
that time was not of the essence of the oral agreement. 
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Having made substantial payments on the purchase 
price to the parties entitled thereto, and the deeds hav- 
ing been delivered in escrow, and plaintiff being in 
possession, he became the equitable owner. In place, 
however, of surrendering up possession to defendants 
and waiving his rights under the deeds deposited, he 
placed a tenant in possession, and, for the redelivery 
of his $1,000 note and $500 in money, he surrendered all 
rights to Parks that he had under the deed, and thereby 
estopped himself from making a rescission. 

Prior to the entry of the judgment from which this 
appeal is prosecuted, plaintiff’s cause of action was 
submitted to a jury. There was a verdict returned in 
favor of plaintiff, which, on defendants’ motion for a 
new trial; was set aside. A jury was then waived and a 
trial had to the court. Plaintiff. now complains that the 
court was guilty of an abuse of discretion in disturbing 
the finding of the jury. Since, under the facts disclosed, 
defendants were entitled to a directed verdict, the 
court was not guilty of an abuse of discretion. The 
judgment is 

AFFIRMED, 

Sepewick and Axpricu, JJ., not sitting. 


MarcusriteE Rapp ET aL., APPELLEES, Vv. PETER Moscrey 
ET AL., APPELLANTS, 


FILED DECEMBER 26, 1918. No. 20411. 


Intoxicating Liquors: AcTION FoR DAMAGES: PETITION. The salient 
paragraph of the petition, together with the construction placed 
upon it in open court by its author, set out, and held to charge 
the shooting of plaintiffs’ intestate to have been done by one of 
his companions, by himself, or by an unknown third party. 


AppraL from the district court for Douglas county: 
Wu.uis G. Sears, Jupce. Affirmed. 


Arthur F, Mullen and A. 8. Ritchie, for appellants. 
W. W. Slabaugh and Joseph Rapp, Jr., contra, 
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Morrissey, C. J. 

Action for damages under the Slocumb liquor law, 
now obsolete. From a judgment for plaintiffs, defend- 
ants appeal. 

Defendants’ brief says: ‘‘The ten errors relied upon 
for reversal are all based on the same proposition; that 
is, the trial court erred in permitting the plaintiffs to 
recover on evidence that established a different cause 
of action than the one that was stated in the pleadings.”’ 

July 15, 1914, William Rapp, in company with Fred 
Schroeder and Peter Schroeder, drank intoxicating 
liquors at the saloon of defendant Moscrey. They also 
procured at that saloon a quantity of beer, which they 
carried with them to a point on the south side of Pacific 
street, in Omaha. There they remained for some time 
talking together in a noisy, boisterous way. While at 
this place each of the men named was shot, and, from the 
wounds there received, each subsequently died. The 
shooting took place in the darkness of the evening, 
and there is uncertainty as to how it occurred. After 
the shooting the Schroeders walked to their home, a 
short distance from where the shooting occurred, while 
Rapp walked to the home of a Mr. Hannah, 70 or 80 
feet from the scene of the shooting. Before death, each 
of the parties stated that he had been ‘‘shot by Dagoes.’’ 
. There is nothing to indicate any motive on the part 
of any person to take the lives of these men. They were 
friends, and no reason has been suggested for their 
quarreling, except their intoxication. The petition al- 
leges that ‘‘William Rapp was shot, and that the said 
intoxicating liquors so sold, given and furnished to said 
William Rapp, Fred Schroeder and Peter Schroeder, 
and to each of them, and by each of them drunk, * * * 
caused and rendered the said William Rapp, Fred 
Schroeder and Peter Schroeder, * * * to become 
and to be intoxicated, and caused said William Rapp, 
Fred Schroeder and Peter Schroeder, and each of 
them, to loiter and delay on their way home from said 
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saloon, and caused each of them to be unable to protect 
himself from injury from another or others, and caused 
each of them while so intoxicated to become boisterous, 
noisy, careless, reckless, annoying and quarrelsome, 

* * to another person, or persons, which other 
person or persons are unknown to plaintiff, and which 
intoxicating liquors so causing said William Rapp, Fred 
Schroeder and Peter Schroeder, and each of them, to 
become boisterous, rude, noisy, careless, reckless, an- 
noying and quarrelsome and to quarrel with such other 
person, or persons, caused such other person, or per- 
sons, to shoot said William Rapp, and to cause said 
William Rapp to be shot, * * * and which intoxi- 
cating liquors so sold, given and furnished the said Wil- 
liam Rapp, as aforesaid, caused and rendered him to be 
unable to protect himself from injury by or from the 
said person, or persons, shooting, and caused said Wil- 
liam Rapp to be shot and to die.”’ 

The phraseology of the petition was called to the 
attention of the trial court at the close of the plaintiffs’ 
case in chief by motion for a directed verdict. 

Defendants pointed out that ‘‘the petition is drawn 
on the theory that the deceased, William Rapp, was 
killed by some person or persons other than the 
Schroeders, and the proof is that William Rapp was 
killed by the Schroeders, or by himself; that plaintiffs’ 
evidence clearly establishes that the deceased, William 
Rapp, was not killed by a person other than the 
Schroeders or himself,’’ and a variance was alleged 
between the allegations of the petition and the proof. 

Thereupon attorneys for plaintiffs gave the following 
as their construction of the allegations of the petition: 
‘‘The plaintiffs’ attorneys, who drew the petition, drew 
it to apply to the shooting of each one by the other of 
those three persons or by any other person, as it states 
that each one was shot by another or others who is 
not known. That is, it was not known, the name of the 
person who did the shooting of each of these persons, 


Vou. 103] SEPTEMBER TERM, 1918. 33 


Rapp v. Moscrey. 


whether it was one of the Schroeders, or Rapp, or any 
other person.’’ 

In the brief defendants argue that the petition alleges 
the shooting to have been done by some person not 
named therein. It may be that the allegations of the 
petition are susceptible of the construction contended 
for by either party; perhaps it might have been more 
happily phrased. But plaintiffs’ theory of the case was 
fully explained and made known by the statement made 
in court before defendants had offered any proof. If 
they were taken by surprise, or in any way prejudiced, 
in making their defense, they then had an opportunity to 
apply to the trial court for a suitable order, but they 
elected to proceed with the trial. 

Plaintiffs’ theory is that these men engaged in a 
drunken quarrel and were shot while so engaged, and 
that it is immaterial whether each shot himself, was shot 
by one of his companions, or was shot by some per- 
son unknown. Notwithstanding the statement of de- 
fendants, in their motion for a directed verdict, that 
plaintiffs’ proof showed ‘‘that William Rapp was killed 
by the Schroeders or by himself,’’ it is here argued 
that the proof shows ‘‘that these men, while chatting 
with each other, were assassinated by some unknown 
third person,’’ and it is said that this is the theory upon 
which defendants tried their case. It may be said that 
there is evidence to support this theory, as well as 
evidence to support the theory that these men quarreled 
among themselves, and, during the quarrel, shot one an- 
other, or that each shot himself. The court left the 
jury to determine whether the conduct of these three 
men was influenced by their intoxication, and whether 
their intoxicated condition contributed to, or caused, 
the killing of Rapp. The verdict is an affirmative 
answer, and there is ample evidence to sustain the 
verdict. 

Criticisms are made of instructions given, and re- 


fusal to give instructions requested, but these criti- 
103 Neb.—3 
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cisms are based on the claimed vartance between the 
petition and the proof. Construing the petition as we 
do, no error appears in the instructions, and the judg- 
ment is 
AFFIRMED. 
Rose and Sepewicr, JJ., not sitting. 


Beryt V. Swanpack, APPELLEE, v. SoverEicN Camp, 
WoopMEN or THE WORLD, APPELLANT. 


FuLep DECEMBER 26, 1918. No. 20624. 


1. Insurance: APPLICATION: CONSTRUCTION: WARRANTIES. When, in 
an action on a fraternal benefit life insurance certificate, it becomes 
necessary to determine whether the statements made in the writ- 
ten application are warranties or mere representations, the court 
will take into consideration the situation of the parties, the sub- 
ject-matter, and the language employed, and, when it clearly appears 
that it was the understanding of the parties that the statements 
should be construed as warranties, the contract will be so con- 
strued. 


: WARRANTIES: PLEADING AND Proor. In order that such 
warranties shall constitute a defense to such action, it is incum- 
bent upon defendant to plead and prove that the answers were 
made substantially as written in the application, that they were 
false in some particular material to the risk, and that defendant 
relied upon and acted upon them. 


3. Trial: Direction or Verpicr. “Where the evidence on the trial in 
the district court is not conflicting, and reasonable minds cannot 
differ as to the conclusion to be derived therefrom, it is the duty 
of the court, when requested, to direct a verdict in accordance 
with such conclusion.” Nebraska Transfer Co. v. Chicago, B. & 
Q. R. Co., 90 Neb. 488. 


AppgaL from the district court for Adams county: 
Wiruam C. Dorsry, Jupcr. Reversed and dismissed. 


Tibbets, Morey, Fuller & Tibbets and D. E. Brad- 
shaw, for appellant. 


J. E. Willits, contra. 
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Morrissry, C. J. 

This is an action on a fraternal benefit life insurance 
certificate. Plaintiff prevailed, and defendant appeals. 

The defense relied upon is based on the alleged false 
representations made by the insured in his application 
for membership. Such part of the application as is 
material, reads: ‘‘Did you ever fail to obtain life in- 
surance applied for? A. No.’’ The proof shows beyond 
dispute that, but a short time prior to the making of this 
application, the insured made application to another com- 
pany and was rejected. Subsequent to that rejection he 
talked with an agent of an accident insurance company, 
and inquired if his rejection by the life insurance com- 
pany would affect his application for accident insurance. 
He died within a year after becoming a member of 
defendant association, of the disease from which he was 
said. to be suffering when he was rejected by the com- 
pany to which he first applied. 

Plaintiff, in reply, alleges that this question was not 
propounded to the deceased, but the answer was filled in 
without his knowledge by the defendant’s physician. 
The only testimony in the record on this point is that 
of the physician. His testimony, on direct examination, 
is: ‘‘Q. Did you read to him this question, ‘Did you 
ever fail to obtain life insurance applied for?’ A. I 
wouldn’t swear that I asked him that question. I usu- 
ally ask the question this way, * * * ‘Have you 
ever been rejected for life insurance?’’’ On cross- 
‘examination he testified: ‘‘Q. Did you ask him this 
question, ‘Did you ever fail to obtain life insurance 
applied for?’ A. I wouldn’t swear that I asked him 
that question. I usually ask the question this way, 
‘Have you ever been rejected for life insurance applied 
for?? * * * Q. And did you ask him that? A. 
Yes, sir; there is no question about that.’’ 

Giving this testimony a reasonable construction, it 
appears that the deceased was, in fact, asked, if not the 
identical question involved, at least one of similar im- 
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port, which a man of ordinary intelligence could not fail 
to understand. Furthermore, the deceased had been an 
insurance agent; this was not his first application for 
insurance; he’ was familiar with the business, and there 
is nothing in the record to warrant the presumption 
that he was in any way imposed on, or did not under- 
stand the contents of his application. 

The application forms a part of the contract. We are 
committed to the rule that, for the purpose of deter- 
mining whether the statements made in the written 
application were representations or warranties, the 
court will take into consideration the situation of the 
parties, the subject-matter, and the language employed, 
and, when it clearly appears that it was the intention 
of the contracting parties to make the statements war- 
ranties, the contract will be so construed. But, in order 
that such warranties shall constitute a defense to an 
action upon the contract, it is incumbent upon the de- 
fendant to plead and prove that the answers were made 
as written in the application, that they were false in 
some particular material to the insurance risk, and that 
defendant relied and acted upon the answers. 

In the instant case, defendant, by its pleading and 
proof, brought itself strictly within the rule. There 
was no disputed question of fact for the jury, and the 
court ought to have directed a verdict for defendant. 

The judgment of the district court is reversed and 
cause dismissed. 

REVERSED AND DISMISSED. 

Letron and Aupricu, JJ., not sitting. 


Emma Swan, APPELLEE, v. Lincopn Terminal Company, 
APPELLANT, 


FILED DECEMBER 26, 1918. No. 20868. 


1. Master and Servant: RELEASE: AVOIDANCE: BURMEN OF Proor. When 
the plaintiff in a suit under the employers’ liability act has exe- 
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cuted a release in writing of all further claims for compensation, 
and received a consideration therefor, but seeks to avoid the re- 
lease on the ground that it was obtained by fraud and deception, 
the burden is upon her to establish the fraud. 


: EvIpENCE. In such case, when the amount paid is 
but a trifling part of the amount for which defendant is liable, 
that fact may be considered, with other evidence, as tending 
to show unfair practice, that plaintiff has been overreached, and 
that the minds of the parties never met in the consummation of 
a valid and binding settlement. 


AppraL from the district court for Lancaster county: 
Wiuiarp HE. Stewart, Jupez, Affirmed. 


F. M. Hall and H. W. Baird, for appellant. 
J. C. McReynolds, contra. 


Morrissey, C. J. 

Appeal from a judgment of the district court for 
Lancaster county in favor of plaintiff, in an action 
brought under chapter 35 (sections 3551-3696), Rev. 
St. 1913, as amended by section 127, ch. 85, Laws 1917, 
known as ‘‘Eimployers’ Liability Act.’’ 

Plaintiff, while employed as a janitress, sustained a 
fracture of the right wrist. She immediately called 
upon the physician and surgeon of the surety company, 
which is defending in the name of the employer. The 
surgeon bandaged the arm, apparently without discover- 
ing the fracture, and without informing plaintiff of the 
true condition thereof. In due season plaintiff made 
application for, and was paid, compensation at the rate 
to which she was entitled under the statute—$6 a week. 

Plaintiff was injured March 5, 1918. Compensation 
was paid to June 4, 1918, when she was paid $12, and 
executed a final release differing in form and phraseol- 
ogy from the receipts she had theretofore executed. This 
receipt was filed with, and approved by, the compensa- 
tion commissioner. Defendant relies upon this release 
as a defense to this action. Plaintiff alleges that she 
was ignorant of its true import and meaning at the 
time of its execution, and that she was induced to sign 
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the same because of fraud practiced upon her by the 
agent of the surety company. 

Defendant asserts that the settlement was made in 
good faith for a valuable consideration and with full 
knowledge on the part of plaintiff as to the contents of 
the receipt. There is no special complaint made of the 
amount of recovery, provided. plaintiff is entitled to 
recover at all. The main question presented is: Will 
plaintiff be held to the terms of the receipt, or will the 
receipt be disregarded and she be permitted to recover 
notwithstanding its execution? Plaintiff suffered a se- 
vere and permanent injury. She was entitled to com- 
pensation for 150 weeks. There is a dispute between the 
parties as to the date the release was executed. The 
paper is dated June 4. Defendant claims it was executed 
the day it bears date. Plaintiff says it was signed one 
week later, but we do not regard this as material. There 
never was any dispute as to the amount she should 
recelve per week. On one or two occasions she 
was given a check for one week’s compensation and 
signed a receipt prepared and presented by the surety 
company. At other times she was paid two weeks’ com- 
pensation and signed a receipt for the proper amount. 
The receipt relied upon is for $12. It differs somewhat 
in appearance from the other receipts she had signed, 
but the amount is the same as the amount named in one 
or two of the other receipts. She testifies that the 
agent led her to believe that she was signing a receipt 
for two weeks’ compensation such as she had theretofore 
signed, while the agent testifies that he allowed her 
full compensation up to date of receipt, and, by way 
of compromise or inducement to make a full settlement, 
paid her for one additional week. The agent is cor- 
roborated to some extent by two disinterested witnesses 
who were present when the receipt was signed. Their 
testimony, however, is of such character that it is easy 
to believe that, having no interest in the matter, their 
recollection of what took place may be at fault. As 
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bearing upon the weight to be given plaintiff’s story, 
it may be mentioned that at the signing of this release 
she said to the agent that she was about to leave the 
city to make a visit. Upon her return two or three 
weeks later she called upon the agent of the surety com- 
pany in the usual way and demanded compensation as 
she had done before. She was then informed that she 
had made a complete settlement, and further payments 
were refused. 

Considering the character of her injury, and that she 
was entitled to collect a total compensation of $900, 
while ske received only $84, is it probable that she 
understood the nature of the receipt at the time of its 
execution? She was a woman of limited education, 56 | 
years of age, engaged in hard labor, and not likely to 
examine the papers presented for her signature. This 
seems especially true when she had theretofore signed 
receipts for the weekly indemnities paid, and the 
amount received on this occasion was for no greater 
amount than that received on other occasions. The 
agent testified that he informed her that she was mak- 
ing a final settlement. Assuming that he spoke the 
words, it is not probable she comprehended their mean- 
ing, or the purport of the paper. If she did not, the 
minds of the parties never met in the consummation of 
a valid contract. Perry v. Omaha Electric Light & 
Power Co., 99.Neb. 730. 

Assuming that there was a valid consideration, the 
burden is on plaintiff to prove the fraud and deception 
alleged; but, in reaching a-conclusion upon this issue, 
we must not only consider the statements made by the 
witnesses, but we must also consider the undisputed 
facts disclosed. 

Upon a consideration of the whole record, we find that 
the judgment is fully supported, and it is 

AFFIRMED, 

Lerron and Ross, JJ., not sitting. 


40 NEBRASKA REPORTS. [Vox 108 


State, ex rel. Jensen, v. Omaha & 8S. I. R. Co. 


Strack, ex REL. P. C. JENSEN ET AL., APPELLEES, V. OMAHA 
& SourHern IntTEerurRBAN RatLway Company, 
APPELLANT. 


Fitep DecemBer 26, 1918. No. 20155. 


1. Railroads: Crossine: STatE Rai~way CoMMISSION: Powers. In a 
certain sense the railway commission has jurisdiction conceraing 
the crossing of a railway by a public highway. It may in reason 
prescribe the method in which the crossing shall be made, but 
it has no power to determine whether or not the highway shall 
extend across the right of way. The right to determine whether 
a highway shall extend across a railroad belongs to the county 
board. 


2. Eminent Domain: Procrrpines: OpsectTions. Objections that there 
is no legally established highway connecting with the road peti- 
tioned for, that there is no necessity for the condemnation, or 
that the road is sought to be established merely as a driveway for 
scenic purposes, should have been presented to the county board 
at the date set for filing objections, and come too late after the 
road has been established and when it is sought by mandamus to 
compel the construction of a highway crossing. 


: Damaces: OBsEcTIons. This principle also applies to the 
contention that the damages allowed were inadequate, and that 
the construction of an overhead crossing by the railroad company 
would greally exceed the amount of the damages allowed. The 
claim for damages should have been presented to the county 
board, and if the allowance was unsatisfactory, an appeal might 
have been taken. 


Appeal from the district court for Sarpy county: 
James T. Bectey, Jupce. Affirmed. 


John L. Webster and William R. King, for appellant. 


Elmer S. Nickerson, William R. Patrick and E. H., 
McCarthy, contra. 


Lerton, J. 

This is a proceeding in mandamus brought by the road 
overseer of district No. 3, in Sarpy county, against 
the defendant, an interurban railway company, to com- 
pel the building of a bridge over the defendant’s track 
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where it is alleged a public road crosses a deep cut on 
the railroad line. The petition alleges in detail the 
proceedings for the location and opening of a road 50 
feet wide across the right of way, the final establish- 
ment of the road and the refusal of respondent to con- 
struct a crossing over its tracks. 

The respondent answered that the facts alleged in the 
petition did not justify the issuance of the writ; that 
the writ is too vague and indefinite, and does not ad- 
vise the character or material out of which the bridge 
was to be constructed; that the proposed road is not 
a public highway, but intended for pleasure riding or 
driving, and terminates at a point where there is nei- 
ther a town, city or village, and that neither the county 
commissioners, nor the court can compel the respondent 
to ereet a bridge for a road to be used only as a pleas- 
ure road for driving, and that if required to construct 
a proper steel structure of sufficient strength to be 
safe for public travel, it will cost respondent $4,500, for 
which there has not been awarded adequate damages. 

After a hearing, the court awarded a peremptory writ 
of mandamus. Respondent appeals. 

The brief of appellant assigns five errors. The first 
three of these assignments are based upon the alleged - 
invalidity of the proceedings had in 1909 to establish 
the ‘‘Boulevard Road.’’ The others are, that the writ 
did not specify the character of the bridge to be con- 
structed, and that the railway commission, or the court 
alone, has juris sdiction in the matter. 

The first point argued is that, after a legal highway 
has been established, application for a railroad crossing 
should be made to the railway commission. Several 
cases are cited in which language is used implying that 
the railway commission has jurisdiction as to railway 
crossings over highways. This is true in a certain 
sense. If crossings were about to be built in such a 
manner as to jeopardize the running of trains, or: to 
affect the convenience or safety of operation of the 
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railroads, there can be no doubt that the railway com- 
mission would have power to require a different method 
of crossing to be installed. But it has no power to deter- 
mine whether or not a highway shall extend across the 
right of way of a railroad company. This is the func- 
tion of the county authorities. To give the commission 
such power would allow it to veto the opening of any 
public highway which crossed the right of way of a 
railroad. Neither the constitutional amendment creat- 
ing the commission, nor the statute defining its powers, 
confers such authority upon it. 

Some years ago a road was established leading from 
Omaha to Bellevue running along the crest of a ridge 
near the Missouri river, and descending from the ridge 
to the lower land occupied by a portion of the village 
of Bellevue, south and westward of the respondent’s 
right of way. This is known as the ‘‘Boulevard Road.’’ 
The railway line cuts through this ridge at a point north 
of the west portion of the village, and in order to reach 
the northwest portion of the village and the college 
buildings by this road, it was necessary to follow it 
from the ridge to the low lands, pass through a portion 
of the village, across the track on one of the streets 
leading westward, and return up the hill toward the 
north and west. The buildings of Bellevue College lie 
almost directly south of the proposed bridge, and are 
contiguous to the road of which the new road forms a 
part. 

In 1909 a petition was presented to the county board 
asking for the establishment of a county road 50 feet 
wide, commencing at a point on the Boulevard Road 
mentioned, crossing the railroad and terminating at or 
near the intersection of Nineteenth avenue and Wayne 
street in the village of Bellevue. Waivers of damages 
were filed, and the road was located and established. The 
respondent did not file its consent, and in 1915 proceed- 
ings were had in due form to open a highway across 
the right of way and thus complete the road. Damages 
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in the amount of $100 were allowed respondent and 
directed to be paid from the funds of the county. So 
far as the record shows no objections were made by 
respondent to the establishment of the road and no 
appearance made by it at the hearing. 

If there was no legally established highway connect- 
ing with the road petitioned for across the right of way, 
and no necessity for the condemnation, as respondent 
now asserts, it should have appeared and objected on 
this ground when the establishment of the latter road 
was under consideration by the county board. It is 
too late to raise this question now. Neither can the 
cost of the bridge be considered. This goes to the 
question of damages. If the amount of damages al- 
lowed by the appraisers and county board was insuf- 
ficient, an appeal might have been taken. 

It is said the county board had no jurisdiction to 
establish this road as it is a mere pleasure drive. The 
discretion of the county board in the establishment 
of the road cannot be attacked in this collateral manner. 
This question also should have been raised at the hear- 
ing. 

The judgment of the district court is 

. AFFIRMED. 
Rosz, J., not sitting. 


Parrick Dorcry, APPELLANT, v. THurston County, ap- 
PELLEE. 


FiLtep DECEMBER 26, 1918. No. 20266. 


1. Appeal: ApMission oF EvIpENCE: PresumMpTION. In a trial to a~ 
court without the intervention of a jury, the presumption is that 
only competent evidence is considered by the court, and if there is 
sufficient proper evidence to sustain the finding, the admission of 
other will not be considered prejudicial. 

2. Officers: SHERIFFS: COMPENSATION oF JAILER. When a man is em- 
ployed as jailer by the county board with the knowledge and 
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consent of the sheriff, and is permitted by that officer to have 
the keys of the jail, to care for the prisoners, and to perform most 
of the duties of a jailer, knowing that the county is paying for 
such services, the sheriff is not entitled to the statutory jailer 
fee. McFadden v. Cedar County, 95 Neb. 318. 


AppraL from the district court for Thurston county. 
Guy T. Graves, Juper. Affirmed. 


Arthur F. Mullen, for appellant. 
R. E. Evans and Archie M. Smith, contra. 


Lerron, J. 

Plaintiff, who was sheriff of Thurston county from 
1909 to 1913, presented a bill for $2,025 to the county 
board for jailer fees for the years 1909 to 1913 inclu- 
sive. The bill was disallowed and an appeal taken to the 
district court. An amended petition was filed, setting 
forth that the plaintiff acted as jailer during the years 
named; that prisoners were confined in the county jail 
during that period to the aggregate number of 960 days, 
and that he is entitled to recover the sum of $1.50 per 
day for said services, amounting in all to $1,440. The 
defendant denies the allegations of the petition as to 
the number of days prisoners were confined in the 
jail; denies that at’ any time during said years plain- 
tiff acted as jailer, or performed the duties of jailer; 
and alleges that during all of these years one Thomas 
Head was employed and acted as jailer. It also pleads 
the statute of limitations as to claims accruing in the 
year 1909. The reply was a general denial. 

A jury was waived, and the case tried to the court, 
which found there were prisoners confined in the jail 
during the years 1910, 1911, 1912 and 1913, to the total 
argount of 960 days, and that the portion of the claims 
accruing prior to February 3, 1910, is barred by the 
statute of limitations. 

The court further found that Thomas Head, with the 
knowledge of plaintiff, was employed by the county 
board on September 23, 1910, as jailer and janitor, and 
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that ever since said date he has possessed the keys to 
the jail and performed the services of jailer, except _ 
for a few days on account of illness and abseuce on his 
part. 

The court also found that in 1910 the plaintiff per- 
formed services as jailer for a total of 137 days, for 
which he was entitled to receive $205.50 with interest, 
aud rendered judgment accordingly. Plaintiff appeals. 

Errors are assigned as to the admission of certain 
evidence. In a trial to a court without the intervention 
of a jury, the presumption is that only competent evi- 
dence is considered by the court, and if there is suffi- 
cient proper evidence to sustain the finding, the ad- 
mission of other will not be considered prejudicial. 

The evidence sustains the finding as to the employ- 
ment of Head by the county board. Head testifies that 
the sheriff spoke to him about being employed as jailer 
and janitor, said they were going to appoint one, and 
wanted to know if he would accept the position. He 
also testified that he did the janitor work, took care of 
the prisoners, had the keys of the jail, furnished food 
and water to the prisoners, and looked after light, heat 
and sanitary conditions; that the sheriff was frequently 
absent when there were prisoners in the jail; that he 
was never appointed jailer by the sheriff, never took 
oath as jailer, but looked to the sheriff for general 
directions as to his work at the jail. One of the county 
board testified that the employment of Head was with 
the knowledge and consent of the sheriff. 

On the other hand, the sheriff denies knowledge of 
the resolution of the county board, and testifies that 
he acted as jailer, was in charge of and in control of 
the jail; that he had his office in the jail; that it was 
a building about 24 by 60 feet with a board partition 
between the cell rooms and the office; that the writs of 
mittimus were delivered to him, and whatever records 
were kept, were made by him, but also admits the rendi- 
tion of services as testified to by Head. The sheriff had 
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no deputy, and while he was absent Head had entire 
charge of the jail and the prisoners. When he was on 
hand, Head still did all the work about the jail with the 
assistance of the prisoners. It is true he took no oath, 
had not been appointed by the sheriff, and there were 
some portions of the duties of a jailer that he did not 
perform, but at the same time, as the district court 
found, the sheriff knew that Head was being paid by 
the county to act as jailer, and that he was acting in that 
capacity. It would be manifestly unjust to allow plain- 
tiff to draw compensation for services which the county 
was paying another man to render. If he expected re- 
muneration, he should have performed the duties of 
the position, and protested or objected to any one else 
being appointed, or acting as jailer in any degree. 

The court ascertained which portion of the time the 
plaintiff actually acted as jailer, and rendered judgment 
accordingly. We find no error therein. 

AFFIRMED. 

Rose, J., not sitting. 


Martin LUTHER ET AL., APPELLANTS, v. Martin C. LuTHER, 
APPELLEE. 


Martin LUTHER ET AL., APPELLANTS, v. Aucust I’. Luter, 
APPELLEE. 


Martin LUTHER ET AL., APPELLANTS, V. Epwarp M. Luter, 
APPELLEE. 


Firep DECEMBER 26, 1918. No. 20105. 


1. Parol Evidence: Dreps. Where a deed reserving a life estate in 
a farm does not contain the entire contract resulting in the con- 
veyance, grantee may prove by parol that he accepted title on 
the condition that he should occupy and use the farm for a speci- 
fied annual rental during the lifetime of grantor, the latter having 
previously made an oral promise to give grantee a farm for services 
which he subsequently performed. 

2. Trial: PRorrerED INsTRucTIoNS. Offered instructions to a jury 
should be in writing. 
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AppeaL from the district court for Dodge county: 
Grorce H. THomas, Jupce. Affirmed. 


George L, Loomis and Courtright, Sidner & Lee, for 
appellants. 


Frank Dolezal and J. C. Cook, contra. 


Ross, J. 

Martin Luther, plaintiff, acting for himself and as 
guardian for Wilhelmene Luther, his second wife, now 
deceased, commenced three separate actions April 16, 
1915, to recover in the aggregate $1,526.25, alleged 
to be due for farm rentals for the year ending March 1, 
1915. June 29, 1910, plaintiff and his second wife had 
deeded to each defendant a 160-acre farm in Dodge 
county. Each deed contained a reservation in the 
following form: 

“Subject to a life estate of an undivided three-fourths 
(34) of the income of the above described property in 
favor of Martin Luther and an undivided one-fourth 
(14) of the above described property in favor of Wil- 
helmene Luther which grantors reserve to themselves.’’ 

Defendants are sons of plaintiff by his first wife. For 
several years before the deeds were executed each 
defendant had occupied and farmed the land conveyed 
to him and had paid plaintiff annually ¢2 an acre. In 
addition to the land conveyed to Martin C. Luther, 
defendant, he had farmed about 65 acres. The claim 
against him is based on an annual rental of $4 an acre 
for the deeded land and $3.50 an acre for the additional 
tract, the amount demanded from him being $867.50. 
In addition to the land conveyed to August F. Luther, 
defendant, he had farmed about 124 acres of adjoining 
land. The claim against him is based on an annual 
rental of $4 an acre for the deeded land and $3.50 an 
acre for the additional tract, the balance demanded from 
him being $338.75. The amount of the claim egainst 
Edward M. Luther, defendant, is $320, the difference 
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between the annua] rental of his deeded land at $4 an 
acre and $2 an acre. 

At the time of the trial the ages of defendants were 
approximately as follows: Edward M. Luther, 53; Au- 
gust F. Luther, 49; Martin C. Luther, 47. In defense 
they pleaded in substance that, after arriving at major- 
ity, they performed an oral contract to work for their 
father on his lands in Dodge county, the consideration 
being a promise on his part to give to each a farm; 
that they thus acquired the right to use and to per- 
manently occupy the deeded lands; that the deeds were 
delivered and accepted under an oral agreement to 
pay to their father during his lifetime an annual rental 
of $2 an acre. The reply was a general denial. The 
actions were consolidated and tried together. The jury 
found the issues in favor of defendants. From a dis- 
missal of the actions plaintiff has appealed. 

Did the trial court err in permitting defendants to 
prove by parol an oral agreement granting them the 
right to occupy and use the lands during the lifetime of 
their father by paying him annually $2 an acre? This 
is the controlling question presented by the eppeal. 
Plaintiff argues that the trial-court violated the rule 
excluding parol evidence to contradict, change or vary 
the terms of a written instrument and also disregarded 
the statute declaring that a lease for a longer period 
than one year is void unless in writing. Rev. St. 1913, 
sec, 2625. Defendants were in possession of the deeded 
lands when the deeds were executed. For many years 
they had continuously performed for their father the 
work of farmers on his lands in this state. Later they 
farmed tracts of his lands for themselves. Their 
mother died. Their father remarried, lived in Iowa 
and there raised a second family, but eventually re- 
turned to Dodge county. He had acquired considerable 
property in both states. From the time the deeds were 
executed in 1910 until plaintiff brought these suits in 
1915 defendants paid their father annually $2 an acre. 
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A half-brother, who had been raised in Iowa, but who 
had become a neighbor of defendants in Dodge county, 
Nebraska, aided plaintiff in this litigation. Plaintiff 
had promised each defendant a farm for services 
which were subsequently performed. The deeds were 
executed under the circumstances narrated. The evi- 
dence is conclusive that the deeds did not contain the 
entire contract resulting in their execution. All parties 
so understand the transactions. Each of two defendants, 
for the benefit of a half-sister, subsequently executed 
a mortgage on the land described in his deed. These 
obligations had been in contemplation but the deeds 
make no reference to them. The deeds were accepted 
only on condition that the right to occupy and use the 
deeded lands should continue for the annual compensa- 
tion of $2 an acre during the lifetime of plaintiff. This 
condition does not contradict the terms of the written 
instrument. Under such circumstances, the oral testi- 
mony showing the condition on which the deeds were ac- 
cepted by the sons in part performance of the original 
promise of their father to give each a farm and the 
oral evidence showing the agreement not reduced to 
writing do not violate the statute of frauds nor the 
rule that a written contract cannot be varied or con- 
tradicted by parol. 4 Wigmore, Evidence, sec. 2439; 
Jordan v. Estate of Warner, 107 Wis. 539; Bever v. 
Bever, 144 Ind. 157; Slocum v. Bracy, 55 Minn. 249; 
Smith v. Pfluger, 126 Wis. 253, 2 L. R. A. n. s. 783; 
Birks v. Gillett, 13 Tll. App. 369. The defense thus 
established defeats also the cause of action in favor 
of plaintiff’s second wife, now deceased. 

Plaintiff contends further that defendant’ Martin C. 
Luther still owes $77.50 and August F. Luther $18.75 
even if plaintiff did by contract limit the annual rental 
for the deeded land to $2 an acre. On the record pre- 
sented the point does not seem to be well taken. Spe- 
cific sums for full compensation based on a higher 


rental were demanded by plaintiff in his petitions and 
103 Nev.- 
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in his requests for peremptory instructions. Plaintiff 
pursued this course throughout the trial. This was the 
theory on which the cases were contested. The feature 
of a partial recovery applicable to two defendants 
only in consolidated actions against three defendants 
was not called to the attention of the trial court by the 
offering of an instruction in writing as required by 
statute. Rev. St. 1913, sec. 7850. This phase of the 
case, however, was called to the attention of the trial 
court by an oral statement after the written instructions 
had been given to the jury, but such a method does not 
meet the statutory requirements. There is no substan- 
tial ground for reversing the judgments. 
AFFIRMED. 
Sepewick and Aupricu, JJ., not participating. 


Grorce H. GLAND, APPELLEE, v. Homer HoNnrEYWELL, 
APPELLANT. 


Fitrep DECEMBER 26, 1918. No. 20137. 


1. Bills and Notes: Renewal: DiscHarce or OptiagaTion. “A note 
taken for a pre-existing debt or as a renewal of another note is not 
a@ payment or discharge of the debt, unless by express agreement 
it is accepted as such payment or discharge.” Harvey v. First Nat. 
Bank, 56 Neb. 320, followed. 


-2. : . Nor will the fact that the renewal note was not 
signed by the original maker, a corporation, but by its successor, 
a corporation, which took over its business and assets and as- 
sumed its liabilities, make any difference in the absence of such 
agreement. 


3. H : PAYMENT. “Whether it is payment or not is to be 
determined from the intention of the parties as shown by the 
acts, facts, and circumstances accompanying and attendant upon 
the transaction in question.” Harvey v. First Nat. Bank, 56 Neb. 
320. 


AppEaL from the district court for Lancaster county: 
Wuwxarp HE. Stewart, Jupen. Affirmed. 
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Strode & Beghtol, for appellant. 
Burkett, Wilson & Brown, contra. 


CornisH, J. 

On June 1, 1908, plaintiff loaned the La Prele Ditch 
& Reservoir Company $12,000, taking as collateral the . 
notes sued on and others. On February 1, 1912, the 
North Platte Valley Irrigation Company which had 
taken over the business and the assets of the La Prele 
Company, assuming its liabilities, made payments upon 
the note, reduced the amount due to $6,023.68, and gave 
its renewal note to the plaintiff for that amount; the 
plaintiff surrendering to it the old note and part of 
the collateral and retaining part. From a judgment 
against the defendant as maker of four of the collateral 
notes, above mentioned, given to the La Prele Com- 
pany, he appeals. The jury found that the plaintiff was 
holder of the collateral in good faith and without notice 
of defendant’s claim that the notes were without con- 
sideration. 

Defendant contended, and requested instructions 
accordingly, which were refused, that the transaction 
of 1912 amounted to a discharge of the La Prele Com- 
pany’s obligation and released the collateral, or con- 
stituted a repledging of the collateral notes, so that, 
as to the notes maturing before February 1, 1912, plain- 
tiff could not under the negotiable instrument act be an 
innocent purchaser. Primarily, the question is: What 
was the contract betwen the two companies? What 
did they intend and agree to? Defendant,. not being 
a party to the agreement, could have no greater rights 
than the La Prele Company would have. It is 
no doubt true that, if in the transaction of 1912 the 
parties intended a payment and discharge of the original 
‘debt, then its effect would be to release the collateral 
and entitle the pledgor to its return. 

We held in Harvey v. First Nat. Bank, 56 Neb. 320: 
‘‘A note taken for a preexisting debt or as a renewal of 
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another note is not a payment or discharge of the debt, 
unless by express agreement it is accepted as such 
payment or discharge.’’ Here there is no evidence of 
such agreement, but the contrary. No new considera- 
tion was paid, and plaintiff retained and was permitted 
to retain part of his collateral security. 

Nor should the fact that the renewal note was given 
by the new company be permitted to impair the plain- 
tiff’s rights. The new company stood for and was 
the old company. No repledging of the collateral was 
necessary. The plaintiff had a right to hold the col- 
lateral until the debt, which it was pledged to secure, 
was finally discharged. It was pledged to secure the 
indebtedness, rather than any particular evidence of it. 
In the absence of an agreement to the contrary, the 
taking of the new note, signed by the maker or his suc- 
cessor, is only the taking of new evidence of the old 
indebtedness. Young v. Hibbs, 5 Neb. 433; First Nat. 
Bank v. McGrath & Sons Co., 111 Miss. 872; 7 Cye. 
877; Pinney v. Kimpton, 46 Vt. 80; Housum v. Rogers, 
40 Pa. St. 190. 

The renewal note was signed by the company’s 
treasurer. The defendant, without having pleaded it 
as a defense, suggests that the record does not show 
the treasurer’s authority. We do not think this ques- 
tion was in issue. The evidence, however, does show 
that the new company received the benefits of the note, 
has knowingly retained the proceeds, and acquiesced 
in it as its obligation. It would be estopped to deny 
that the note was its obligation. Willow Springs 
Irrigation District v. Wilson, 74 Neb. 269; Barber v. 
Stromberg-Carlson Telephone Mfg. Co., 81 Neb. 517; 
Second Nat. Bank v. Snoqualmie Trust Co., 83 Neb. 
645. 

AFFIRMED. 

Lerron and Ross, JJ., not sitting. 
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Nemaua County B:nk, APPELLANT, v. County Boarp or 
EQUALIZATION AND ASSESSMENT, APPELLEE. 


FILED DECEMBER 26, 1918. No. 20180. 


Taxation: ASSESSMENT: BANK Stock. In making the assessment of 
the total value of shares of stock for purposes of taxation, in a 
banking institution, as provided for in section 6343, Rev. St. 1913, 
as amended in chapter 108, Laws 1915, the assessor should in- 
clude all the property of the bank and assets of every description 
at their true value. Mortgage securities, mentioned in the sec- 
tion, upon which the mortgagor has agreed to pay the tax, should 
not be excluded; nor should they be deducted from the total valu- 
ation of the shares of capital stock, in arriving at the value of 
each share which is the unit of taxation. 


AppEaL from the district court for Nemaha county: 
Joun B. Raper, Juper. Affirmed as modified. 


Lambert & Armstrong, for appellant. 
Ernest F. Armstrong, contra. 
L. M. Pemberton, amicus cure. 


CornisH, J. 

The inquiry is whether, in the assessment of the 
shares of stock in a banking corporation, there should 
be deducted from the total valuation of the shares 
the real estate mortgage securities, forming part of 
the bank’s assets. The bank, plaintiff and appellant, 
might say that the question would be more fairly put 
as follows: Should such assets be considered at all by 
the assessor in assessing the value of the shares of stock 
to the owners thereof? In view of the constitutional 
provision that all property must be taxed in proportion 
to value, it is difficult to say that any of the property 
of the bank shall not be ‘‘eonsidered at all.’’ If 
considered in arriving at the value of shares, then, as a 
matter of simple arithemetic, it must be either in- 
cluded in or deducted from that total valuation of the 
bank’s assets, which, divided by the number of shares, 
constitutes the value of each share, 
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Section 6343, Rev. St. 1913, as amended in chapter 
108, laws 1915, prescribes the method of taxing banks. 
The assessor is required to determine ‘‘the true value 
of each share of stock,’’ assessing it ‘‘as similar 
property belonging to other corporations and individ- 
uals’’ is assessed, taking into account its market value. 
The names of the owners of the stock should be 
shown. The bank is required to pay the taxes, having 
a lien upon the stock for the same. The section also 
contains a provision as follows: ‘‘Whenever any such 
bank, association or company shall have acquired real 
estate which is assessed separately, the assessed value 
of such real estate shall be deducted from the valua- 
tion of the capital stock of the association or company. 
Provided, mortgages, trust deeds and all other liens 
or interests in real estate less than a fee titl2 and held 
as security for loans shall not be considered or as- 
sessed as part of the capital stock for purposes of 
taxation, and shall not be deducted from the capital, 
surplus or undivided profits.’’ The last sentence 
of this quotation constituted the amendment of 1915. 

Sections 6349-6353, Rev. St. 1913, enacted in 1911, 
provide for the taxation of real estate mortgages. They 
are declared to be an ‘‘interest in real estate for the 
purposes of assessment and taxation.’’ Rev. St. 1913, 
sec. 6350. If the mortgagor agrees to pay the tax 
on the amount of the mortgage interest, then the mort- 
gagee is not taxed thereon; otherwise, he is. In the 
instant case, the mortgages in controversy, held by the 
bank, contained provisions that the mortgagor should 
pay the tax. 

Under the statute as it was from 1911 to 1915, 
we held that, mortgage securities being declared real 
estate, the assessor, in arriving at the true value of 
the shares of stock, should deduct from the total valua- 
tion of the (shares of) capital stock the amount of 
such securities held by the bank. First Trust Co. v. 
Lancaster County, 93 Neb. 792, 795. Following this deci- 
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sion the amendment above noted was passed in 1915. We 
are called upon to construe the meaning of this 
amendment. . 

The federal national bank act, while not bearing 
directly upon the issue, is instructive in the matter of 
interpretation. Under the federal decisions, national 
banks dre regarded as agencies of the government, 
impossible to be taxed by the states except as taxation 
is permitted by the federal law. State v. Fleming, 
70 Neb. 529, 536; 3 U.S. S. A. 900; 6 Fed. St. Ann. 796, 
sec. 5219, and cases cited. The federal law permits taxa- 
tion of the shares of stock to the stockholder, to be paid 
by the bank, and taxation of real estate owned by the 
bank to the bank itself. Taxation of the assets or 
capital stock of the bank to the bank is not permitted 
except in the case of real estate. For that reason an 
attempt by the state to tax mortgage securities to a 
national bank, if the federal courts would consider them 
as personal property, not real estate (as they probably 
would), would be contrary to the federal law. The 
states, wishing their local banking institutions to be 
upon as favorable a footing as national banks, have 
uniformly followed the federal law. In this state 
however, unlike other states we have never, in a strict 
sense, taxed real estate to the bank, as we might have 
done. When we have taxed real estate belonging to 
the bank, we have considered it as part of the value 
of the (shares of) capital stock otherwise assessed, 
and, accordingly, have deducted it from the total 
valuation of the shares in accordance with the direct 
provision of our statute above quoted. 

In the absence of laws, state or federal, forbidding it, 
there is no reason in the law why the entire capital 
‘stock of the corporation, consisting of its cash, per- 
sonalty or realty, may not be taxed to the bank, in 
addition to a tax on the shares to the owner. Shares of 
stock and capital stock represent different property 
rights and may be separately assessed. Shares of 
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stock represent a liability of the bank. The words 
‘‘eapital stock’’ in the statute mean shares of stock 
which are the unit of taxation. The context shows it, 
and such must have been the meaning, because, under 
the federal law, a tax on what is technically capital stock 
is not permitted. 

Consistent with the law and our decisions, assessors 
heretofore, in assessing shares, have considered all 
the assets of the bank, ‘‘including all property and 
assets of every description.’’ First Trust Co. v. Lan- 
caster County, supra. How else could he do it under 
the Constitution and his oath to assess at the true 
value? If among the assets was included real estate 
to be assessed separately, he considered it as part of 
the shares of stock and deducted it from the total 
valuation. If not included, then how could it be 
deducted? When, as in City Trust Co. v. Douglas 
County, 101 Neb. 792, mortgages were taxed to the 
bank as real estate in another county, we held that the 
deduction must be made; otherwise, the shareholders 
would be taxed twice on the same property, thereby 
clearly holding that the mortgages had been considered 
and assessed as part of the shares of capital stock. 

It may be urged that there is something fictitious in 
calling what is left after the deduction the true value 
of the stock. That is true, utiless we consider the 
values deducted as part of the stock. So considered, 
no oath is broken and the stock is truly assessed. 

And now comes the amendment of 1915, saying that 
such securities shall no longer ‘‘be considered or as- 
sessed as part of the capital stock for purposes of 
taxation,’’ and then, to make it emphatic, adding the 
words, ‘‘and shall not be deducted from the capital, 
surplus or undivided profits.’’ This means that these 
securities shall not be separately assessed as part of the 
capital stock, and hence no occasion for deduction 
arises. The intent is to forbid assessing them as real 
estate of the bank. When, however, they were so as- 
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sessed as in City Trust Co. v. Douglas County, supra, 
and the bank was made to pay the tax, the deduction 
must be made for two reasons: First. As stated in the 
opinion, not to do so would be double taxation on the 
shares, or, rather, an overvaluation of the stock, con- 
trary to the constitutional provision of taxation in pro- 
portion to value. Second. As applied to a national 
bank, it would violate the federal law in not permitting 
taxation on personalty or capital stock, as such. 

When, as in the instant case, no attempt is made to 
tax the bank or shareholders on the securities, no de- 
duction should be made, and the action of the taxing 
authorities in Nemaha county should be upheld. 

If it is contended that, equitably considered, the 
owners of the shares are the owners and proprietors 
of the bank, and that not to make the deduction amounis 
to double taxation, since the valuation of the shares 
includes the mortgages assessed to the mortgagor, it 
must be answered that, if this is double taxation, then 
such taxation is common. The two interests represent 
separate property rights and therefore each is taxable. 
This was always the rule until the mortgage tax law 
was enacted. It is the rule to-day, if the owner of a 
farm has given only a note for the remainder due upon 
it. A chattel mortgage is taxed against the holder and 
the mortgaged chattel against the owner. The farmer’s 
implement is taxed against him and what he owes on 
it is taxed against the implement dealer. The owner 
of a bunch of fat hogs must pay taxes on their full 
value, even though he could show that the corn which 
fattened them was purchased from a neighbor, who had 
paid his taxes upon the corn. Objectionable double 
taxation occurs when the property assessed is over- 
valued. Banks have no good reason to complain. They 
deal in these securities voluntarily. This state has 
never attempted to tax the bank itself upon any of 
its property, not even its real estate. An individual 
eannot deduct his debts and liabilities from his assets 
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so as to be taxed gn net worth alone, as these institu- 
tions may do. An individual cannot go into the 
banking business. A bank with $100,000 capital may 
have $1,000,000 from its depositors, which it is per- 
mitted to use without paying taxes thereon. Under the 
contrary rule, a bank, by investing its capital in these 
securities, might do a business from year to year and 
never pay a cent of taxes to the state. This is not 
consistent with the spirit, nor, we think, with the 
letter of our Constitution. 

What we decide is that, in assessing shares of 
stock for taxation, everything that enters into value 
must be included, unless it has been separately as- 
sessed. In so deciding, we say nothing as to how 
mortgage securities should be assessed for taxation. 
It is the shares of stock which are being assessed. 
The mortgage security, owned by the corporation, is 
one thing; the share of stock, owned by the individual, 
is another and distinct thing. The corporation’s right 
to resist taxation upon its mortgage securities, con- 
trary to the mortgage tax statute, if it were attempted, 
is one thing; the right of an individual shareholder 
to resist taxation on his shares of stock, according to 
true value, is an altogether different thing. In legal 
contemplation, it is the shareholder and not the bank 
which is being taxed. We leave banks and individuals, 
as holders of mortgage securities, upon the same 
footing. 

It appears that among the mortgages which were 
sought to be deducted there were some, amounting in 
all to $12,700.88, upon which the bank was liable to pay 
the taxes in the county where the land lay. These fall un- 
der the rule announced in City Trust Co. v. Douglas 
County, supra, and hence the assessor should lave de- 
ducted this amount from the value of the stock. 

The judgment of the district court is modified so as 
to require the reduction of the assessed value to the 
extent of $12,700.88, and is affirmed as thus modified. 

AFFIRMED AS MODIFIED. 
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Sepewick, J., dissenting. 

I think that there are matters in the decision in this 
case that may mislead those whose interests are affected, 
and may cause difficulty in applying the law in the 
future. 

‘‘Double taxation is common,’’ but it is always 
avoided if practicable. Prior to the act of 1911, the 
farmer who could not make full payment for his farm 
was compelled to mortgage it. He still paid taxes on 
the full value of his farm, although he virtually owned 
only a part interest therein. His creditor also paid 
taxes on the mortgage interest, and, of course, ne added 
this tax to the rate of interest he exacted on the loan. 
This was double taxation on the farmer who paid taxes 
on the value of the farm, and paid an additional interest 
equal to the tax on the mortgage. As a mortgage is 
‘a conveyance of real estate for a specified purpose 
and is an interest in real estate, and made a matter of 
public record the same as an unconditional deed, it was 
thought. that this double taxation might be avoided, and 
the act of 1911 (Laws 1911, ch. 105), entitled ‘‘An 
act to provide for the taxation of mortgages of real 
property and to prevent double taxation on encumbered 
property in the state,’’ was enacted for that purpose. It 
provides: ‘‘The words ‘real property’ ‘real estate,’ 
‘and lands,’ shall include all property a conveyance 
whereof may be recorded by a register of deeds or 
county clerk under existing laws’’ (section 1); and that 
any recorded instrument conveying or retaining an in- 
terest in real estate should be regarded as a mort- 
gage. It further provides: ‘‘A mortgage on real 
estate in this state is hereby declared to be an interest 
in real estate for the purposes of assessment and 
taxation. The amount and value of any mortgage upon 
real estate in this state shall be assessed and taxed 
to the mortgagee or his assigns, and the taxes levied 
thereon shall be a lien on the mortgage interest; and 
the excess in value of the real estate above the mort- - 
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gage or mortgages thereon shall be assessed and taxed 
to the mortgagor or owner of the premises and be a lien 
on the owner’s interest.’’ Section 2. If the land is 
sold for taxes, ‘‘the holder of either the interest of 
the mortgagor or mortgagee may redeem from such 
sale the interest sold; and the amount paid in re- 
demption shall be treated and cause the same rights 
to accrue in favor of the party making the payment 
as if payment had been made before sale.’’ Section 2. 
The proper county officer shall ‘‘examine the records 
of mortgages filed, and make a record in the assess- 
ment book against the land covered thereby, of any 
mortgages and the amount of such mortgage and the 
name of the mortgagee, or assignee. The assessor shall 
at the time the property is assessed, assess the mort- 
gage interest and the value of the real property above 
the mortgage interest separately. * * * Provided, 
that the total assessed value of any real property, in- 
cluding the interest of the mortgagor and mortgagee, 
shall not be changed excepting when all the real prop- 
erty of the county is assessed, unless the value of said 
property is changed by reason of a change in the im- 
provements thereon. * * * When it is provided 
and agreed in any mortgage, that the mortgagor shall 
and will pay the tax levied upon the mortgage, or the 
debt secured thereby, that such assessor or county 
clerk shall not enter said mortgage for separate as- 
sessment and taxation, but both interests shall be as- 
sessed and taxed to the mortgagor or owner of the 
property mortgaged.’’ Section 3. ‘‘Mortgages on 
lands in this state filed on and after said date (July 
1, 1911) shall not be taxed in any other manner than 
herein provided.’’ Section 5. 

The suggestion that ‘‘an attempt by the state to 
tax mortgage securities to a national bank, if the 
federal courts would consider them as personal prop- 
erty, not real estate (as they probably would), would 
be contrary to the federal law,’’ is confusing, since 
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a mortgage is a deed of real estate executed with all 
the formalities of any deed, and entitled to record as 
such, If state laws cannot tax such interests in land as 
real estate, there must be some principle in the mind 
of the court that is not made clear. 

Section 6343, Rev. St., 1913, provided for the as- 
sessment of the property of banks and similar institu- 
tions, and chapter 108, Laws 1915, amended that sec- 
tion. The change related only to ‘‘interests in real 
estate less than a fee title.’”’ It did not repeal nor 
refer to the act of 1911, which provided specifically how 
such interests should be taxed, and that they ‘‘shall 
not be taxed in any other manner than herein provided.”’ 
Therefore, it must not be considered to amend or 
change the former act, nor to make an unconstitutional 
attempt to do so, if it is capable of a construction 
either auxiliary to or in harmony with that statute. 
In construing these two statutes, we are limited to the 
language of the statutes themselves, and if there are 
ambiguities we may consider the record of their 
enactment. We cannot consider uncertain and possibly 
interested reports as to what certain members of the 
legislature then thought the effect and result of their 
legislation might’ be. The former act provided specifi- 
cally (section 3) that the interest conveyed by the 
mortgage, and of course the remaining estate, should 
both be taxed in the county where the land lay, and the 
tax thereon should be paid there. It is the only statute 
we have that does provide specifically for assessing 
and taxing them. The amendment does not attempt to 
provide for assessing or taxing them. It contains noth- 
ing but two negatives—that such interests in real 
estate ‘‘shall not be considered or assessed as part of 
the capital stock for purposes of taxation, and shall 
not be deducted from the capital, surplus or undivided 
profits.’’ Laws 1915, ch. 108. This is in entire harmony 
with the former act. The tax is paid on these interests 
in another county, and if the purpose of the entire 
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legislation on the subject is to be accomplished to ‘‘pro- 
vide for the taxation of mortgages of real property and 
to prevent double taxation on encumbered property 
in the state,’’ they cannot be taxed ‘‘as a part of the 
capital stock,’’ and should neither be counted as part 
of the capital stock for taxation nor deducted there- 
from. The distinction between taxing real estate to the 
bank, and taxing it to the stockholders who own the 
bank and all of its assets, is confusing, especially in 
connection with the theory that, ‘‘in the absence of 
laws, state or federal, forbidding it, there is no reason 
in the law why the entire capital stock of the corpora- 
tion, consisting of its cash, personalty, or realty, may 
not be taxed to the bank, in addition to a tax on the 
shares to the owner.’’ Almost anything can be done 
‘‘in the absence of laws’’ forbidding it. But our Con- 
stitution requires that ‘‘every person and corporation 
shall pay a tax in proportion to the value of his, her or 
its property and franchises.’’ Const., art. IX,-sec. 1. 
And the statutes we are construing forbid the taxation 
of such interests in land ‘‘in any other manner’’ than 
those statutes provide. The general provision of sec- 
tion 6343, Rev. St. 1913, as amended by the act of 1915, 
that the capital stock shall be listed by the assessor as 
assessed by him, and returns made as other returns are 
made, and the language of the exception expressed in 
the proviso added to the section that interests in real 
estate less than a fee title shall not be ‘‘assessed as 
part of the capital stock,’’ nor deducted therefrom, are 
construed as requiring that such interest shall be assess- 
ed as a part of the capital stock. The reason sug- 
gested is that ‘‘assessors heretofore, in assessing shares, 
have considered all the assets of the bank, ‘including 
all property and assets of every description.” * * * 
How else could he do it under the Constitution and his 
oath to assess at the true value? If among the assets was 
included real estate to be assessed separately, he con- 
sidered it as part of the shares of stock and deducted it 
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from the total valuation. If not included, then how could 
it be deducted?’’ This language seems to need explana- 
tion. To assess is to fix the valuation for taxation. The 
valuation returned by the assessor for taxation does not 
include the value of the real estate separately assessed, 
whether it is first included in the value of the shares and 
then taken out to find the value assessed, or is not in- 
cluded in the value of the shares and therefcre not 
deducted. In neither case is real estate, which is as- 
sessed separately, assessed in the shares of stock. 

It is also said: ‘‘Shares of stock represent a liability 
of the bank. The words ‘capital stock’ in the statute 
mean shares of stock which are the wnit of taxation. 
The context shows it, and such must have been the 
meaning, because, under the federal law, a tax on 
what is technically capital stock is not permitted.’’ It 
is not made clear why real estate values must be as- 
sessed in shares of stock when ‘‘under the federal law, 
a tax on what is technically capital stock is not per- 
mitted.’’ When this statute requires that such property 
shall not be assessed as part of the capital stock, ‘‘the 
words ‘capital stock’ in the statute mean shares of 
stock,’’ and are not used technically by the legislature. 
But what is the difference between ‘‘capital stock’’ 
and ‘‘shares of stock,’’ either commonly or technically? 
Heretofore generally it has been considered that there 
may be for some purposes a difference between the. 
capital of a bank and the stock or shares representing 
the property and assets of the banking corporation, but 
that ‘‘bank stock,’’ ‘‘bank shares,’’ shares of stock,’’ 
“‘capital stock,’’ ‘‘shares of capital stock,’’ and other 
similar expressions have the same meaning commonly 
and technically. That is, there may be for some pur- 
poses a technical difference between capital and stock, 
but stock is stock for all purposes. The statute says 
that such interest in real estate ‘‘shall not be con- 
sidered or assessed as part of the capital stock for 
purposes of taxation.’’ Laws 1915, ch. 108. Is the 
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word ‘‘not’’ in the statute canceled? Why is it that the 
“supposed technical difference between ‘‘capital stock’? 
and ‘‘shares of stock’’ requires that the word ‘‘not”’ 
shall be disregarded? 

What is the difference to the shareholders whether 
any particular piece of property is taxed to the bank, 
or in the shares of stock? . I suppose it is still true that 
the shares of stock represent all of the assets, real and 
personal, of the bank, and the shareholders own the bank 
and all of its property, so that, if any article of 
property is injured or taxed, the loss falls upon the 
suareholders. If property then is taxed to the bank, and 
its value is also included in the shares that are assessed 
to the stockholders, they suffer taxation twice on the 
same valuation. This property is assessed in the 
county: where the land lies. If the banking business 
is in 2 distant county, the assessor must still assess the 
shares of stock and now must include this property in 
its valuation. 

I am afraid that it is not made clear which assessor 
has jurisdiction. They might both assess the mortgage 
interest, but, of course, this is not intended, as that 
would be triple taxation. There are two distinct 
methods of assessing banks. If banks or shares of 
banks are assessed upon their tangible property only, 
and their franchise to do business given them by the 
state is not included, some courts have intimated that 
if we tax their shares of stock which include all property 
and also tax real estate to the bank, if the value so 
doubly taxed is not too great, the bank will after all 
not be paying to the state more than a reasonable tax 
on the real value of the franchise and the value of the 
property of the bank. Some of the states tax upon that 
theory, and the federal statute. allows them to so 
tax national banks, if they tax their state banks in 
that way. This is all that there is to the federal 
statute upon the subject of taxing shares of national 
banks by states. Our state has adopted and con- 
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tinually practiced a more equitable plan. The fran- 
chise must be valued by the assessor in valuing the 
shares for assessment. The banks are required to 
furnish information for that purpose. They must re- 
turn the amount of capital, the dividends received there- 
on, reserve, etc., from which the assessor must find the 
value of the right to ae a banking business and the 
protection of such business by the state. There is no 
occasion in our state e resort “to double taxation or any 
subterfuge to get even on that score. It is not necessary 
‘to say that any of the property of the bank shall not 
be ‘considered at all.’’’ But it is fair to say that any 
interest in real estate shall be taxed in the county where 
the land is, and that such interest shall not be in- 
cluded in or deducted from the shares of stock, which 
include the franchise and all tangible property repre- 
sented by and included in such shares. 

It might be desirable to explain whether it is in- 
tended to revert to the old practice before the statute of 
1911 was enacted to ‘‘prevent double taxation on en- 
cumbered property in the state.’’ It is said that we 
are committed to the rule that, when ‘‘mortgages were 
taxed to the bank as real estate in another county, 
* * * the deduction must be made.’’ But, if the 
mortgagor has agreed to pay the tax on the mortgage 
interest, it must also be taxed to the shareholders. In 
that case the money loaner would add the tax to the 
interest charges and in that way the borrower would 
pay it twice. He would gain nothing by agreeing to 
pay the tax, and of course would not make such agree- 
ment. Would this bring us back to the old way of 
double taxation of the debtor, or would it merely pre- 
vent borrowing from banks and similar institutions, 
and yet enable the debtor to obtain his money to 
finish paying for his farm from private parties who 
will be more favorably situated to make such loans? 

The majority opinion says that in First Trust Co. 


v. Lancaster County, 93 Neb. 792, 795, ‘‘we held that, 
103 Neb.— 5. 
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mortgage securities being declared real estate, the 
assessor, in arriving at the true value of the shares of 
stock, should deduct from the total valuation of the 
(shares of) capital stock the amount of such se- 
curities held by the bank.’? And, in the recent case 
cited, City Trust Co. v. Douglas County, 101 Neb. 792, 
it is held that the mortgage interest is real estate if the 
mortgagee is to pay the tax thereon, and, being then 
real estate, it must not be taxed as a part of the shares. 
And this present decision requires the assessor to de- 
duct mortgages of real estate in assessing shares of 
stock if the bank is to pay the tax thereon. This, I sup- 
pose, is because such mortgage interests are real estate; 
there could be no other reason. Is it really intended to 
decide that a conditional deed will convey real estate if 
one party is to pay the tax upon the property conveyed, 
but if the other party is to pay the tax then the 
property conveyed is not-real estate? 

We all understand that, ‘‘in assessing shares of stock 
for taxation, everything that enters into value must 
be included, unless it has been separately assessed.”’ 
But if the interest in land conveyed by a mortgage is © 
real estate when the tax thereon is paid by one of 
the parties to such conveyance as well as when it is 
paid by the other party, then the interest we are con- 
sidering is real estate. This, we have now three times 
decided. And, if the assessor shall ‘‘assess the mort- ’ 
gage interest and the value of the real property above 
the mortgage interest separately,’’ where the land is, 
though in a far distant county, and cannot assess it in 
any other manner, is it separately assessed? What is 
meant by the statement that, ‘‘In so deciding, we say 
nothing as to how mortgage securities should be as- 
sessed for taxation?’’ when it is also said, ‘‘It is the 
shares of stock which are being assessed?’’ Is the 
share of stock something distinct from value? We have 
heretofore supposed that it was the value of the share 
that was being assessed. If the value of real estate is 
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included in the assets of the bank, as shown upon its 
books, then the total value of the shares is not assessed 
at all, but the value of such real estate which has al- 
ready been assessed is deducted from the book value © 
of the assets, and it is the remaining value of the shares 
that is assessed. To comply with the statute, real 
estate securities must be kept in an account by them- 
selves, and must not be mingled with general assets, 
and therefore are not included in nor deducted from the 
general assets for taxation. 

A new principle is introduced into our law by the 
decision that ‘‘the corporation’s right to resist taxation 
upon its mortgage securities, contrary to the mortgage 
tax statute, if it were attempted, is one thing; the 
right of an individual shareholder to resist taxation on 
his shares of stock, according to true value, is an alto- 
gether different thing.’’ Does the shareholder not own 
the ‘‘mortgage securities?’’ Does he own the banking 
house? Does he own anything but a piece of paper? 
The fiction that the shares of stock can be assessed at 
their full value, which included all property of the 
corporation of whatever nature, and certain specified 
articles of property may also be assessed again to the 
bank, has not been allowed in any jurisdiction except 
when the value of the franchise or other valuable rights 
have not been supposed to be included in the general. 
value of the property and assets. This has in some 
places been used as a subterfuge to, get even with the 
banks. Heretofore our state has never resorted to 
such practice. The assessor, regarding the reserve, 
etc., and especially the net earnings and the dividends, 
can make a fair estimate of the value of the franchise, 
etc., and must include such value as value to be as- 
sessed. The value of the franchise is not deducted from 
the book value of the assets, but other property 
separately assessed is either not included in the book 
value of assets, or, if it is mingled with the value of 
the assets generally, it is deducted before assessing the 
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shares, and it is only the remaining value that is 
assessed, 

Why say, ‘‘In legal contemplation, it is the share- 
holder, and not the bank, which is being taxed,’’ when we 
know that all taxes, whether nominally assessed against 
the shares or against the bank, must be borne by the 
shareholders? 

Deciding that ‘‘we leave banks and individuals, as 
holders of mortgage securities, upon the same footing,’’ 
means, I suppose, either that individuals who hold 
mortgage interests in lands must pay taxes thereon, 
although the mortgagor pays taxes on the entire value 
of the land, or else it means that the statute which re- 
quires that such interests must be assessed in a distant 
county where the land is, and so pay local as well as 
general taxes, and that such interests ‘‘shall not be 
taxed in any other manner,’’ is void as to banks. But, 
if the latter, how will it be with individuals? Will they 
be taxed on such securities in the county where they 
reside, or in a distant county where the land is? This 
last question is important, as it will be a hardship to 
require one who is not a resident of a city to pay city 
taxes, if banks are not so required. . 

So far as I can see, this decision as a whole intro- 
duces abstract theories of economy and taxation into 
our statutes in such a way as to create great con- 
fusion, and I cannot concur. 


Frances I’. WILEY PT AL., APPELLEES, v. NarionaL Surety 
ComMPpANY ET AL., APPELLANTS. 


Firep DeceMBER 26, 1918. No. 20158. 


1. Partnership: Torts: VENUE. The liability of the members of a 
partnership for a tort that grows out of the partnership busiaess 
is joint and several, and they may be sued in the county where 
one of the members resides, and summons may be issued to other 
counties for any person participating in the tort. 
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2. Intoxicating Liquors: Verpicr: JuDaMENT. In an action against 
licensed saloon-keepers and their sureties for damages for loss of 
support on account of intoxicants sold to plaintiff’s husband, in 
which the jury returned a verdict against all defendants for an 
amount in excess of the sum stipulated in the bond, the dis- 
trict court has power to render judgment against the principal de- 
fendants for the full amount of the verdict, and may also render 
judgment against the sureties for the sum stipulated in the bond. 
The rule announced in Bergmann v. Koehn, 99 Neb. 525, and re- 
affirmed in Hauth v. Sambo, 100 Neb. 160, is adhered to. 


: Loss oF Support: LiAsitiry. Saloon-keepers who contrib- 
ute by the sale of even a small quantity of intoxicants to a per- 
son while he is forming the drink habit and their sureties are liable 
in damages to the parties named in the statute for the loss of 
support, 

4. Evidence: Morrarity Tastes. In an action by a wife against li- 

censed saloon-keepers for loss of support occasioned by her husband 

becoming totally incapacitated by intoxicants sold to him by such 
saloon-keepers, and from which he subsequently died, held, the 

Carlisle table of mortality is competent evidence of the life ex- 

pectancy of the decedent. 

Damages. The evidence examined, discussed in the opinion, and 

held, a verdict for $6,000 is not excessive. 


be 


AppraL from the district court for Madison county: 
Anson A. Wetcu, Jupce. Affirmed. 


T. J. Doyle and Barnhart & Stewart, for appellants. 
Kelsey & Rice and O. S. Spillman, contra. 


Dean, J. 

Mrs. Frances F. Wiley, in behalf of herself and two 
minor children, sued certain licensed saloon-keepers and 
the sureties on their respective bonds in Madison county, 
under the Slocumb law. (Rev. St. 1913, ch. 40), to re- 
cover damages for total loss of support said to have been 
suffered by plaintiffs because of the sale of intoxicating 
liquors to her husband from May 1, 1910, to September 
1, 1912, from the effects of which he subsequently died. 
Plaintiffs recovered judgment for $6,000 against the 
principals named in the bonds and $5,000 against the 
sureties; the latter sum being the amount of the liability 
named i in each bond. All defendants appealed. 
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The defendants who were held liable for the judg- 
ment, except Ray Weber, are nonresidents of Madison 
county. The saloons of all principal defendants were 
located in Pierce county. Weber was the only defend- 
ant who was served with summons in Madison county. 
All defendants appeared specially and objected to the 
jurisdiction of the court on the ground that they were 
not lawfully served with summons. Defendants argue 
that the jurisdiction of the court depends alone on the 
service on Ray Weber, a member of the partnership 
of Smith & Weber, then doing a saloon business in 
‘Pierce county, and they insist that the partnership of 
which Weber was a member could lawfully be served 
with process only in the county where the partnership 
is located, and that the service on Weber was therefore 
void. We do not believe that the law contended for 
by defendants is applicable to the present case. The 
objections to jurisdiction were properly overruled. 

The liability of the members of a partnership for a 
tort. growing out of the partnership business is joint 
and several, and when the partners are sued and served 
with summons as individuals, as happened in this case, 
they may be sued in the county where one of their 
members resides, and summons may be issued to other 
counties against any person participating in the tort. 
20 R. C. L. 914, sec. 126; 1 Bates, Partnership, sec. 
471; Rogers v. Ponet, 21 Cal. App. 577; Mathre v. 
Story City Drug Co., 130 Ta. 111, 8 Ann. Cas, 275; In 
re Peck, 206 N. Y. 55, 41 L. R. A. n. s. 1223. 

Plaintiff’s husband was a physican. They were mar- 
ried in 1904 when they were each about 25 years of age. 
From that time the family home was at the village of 
Osmond until after Dr. Wiley died. He successfully prac- 
ticed his profession there until about one year before 
his death. At first they lived in rented property, but in 
1909 they bought a home for $1,500, on which they paid 
$500. When they came to Osmond the doctor was of 
good physique and mentality, college bred, and well 
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equipped for a sucessful professional career. -That he 
acquired and persisted in the drink habit at the respec- 
tive saloons of the principal defendants at Osmond and 
at Pierce in the years 1910, 1911, and 1912, until he 
became totally incapacitated from earning a livelihood 
for his family, and that he subsequently died of 
alcoholism, is amply supported by the evidence. It _ 
would be impossible, nor is it required under the law, 
to determine from the evidence the degree of guilt of 
the respective saloon-keepers. Under the sweep- 
ing terms of the Slocumb law, all are alike 
guilty whether they furnished much or but a small 
quantity of intoxicating liquor to Dr. Wiley while the 
drink habit was being formed. Juckett v. Brennaman, — 
99 Neb. 755. In a like case it was held that a saloon- 
keeper who furnished intoxicants to plaintiff’s husband 
would not be released from liability even though the 
liquor was not furnished until after the husband had 
become a confirmed inebriate. Yechout v. Tesnohlidek, 
97 Neb. 387. This was on the ground that under such 
conditions the furnishing of intoxicants would tend to 
hold the husband in his unfortunate state and prevent 
restoration, 

A fruitless effort was made to show that the doctor 
was addicted to the morphine habit, but the proof was 
‘confined to a single instance in which a witness testified 
that on one occasion he saw him take two tablets of 
morphine, and that shortly thereafter he became drowsy 
and finally slept. 

Besides his practice Wiley had an interest in a drug 
store at Osmond. An offer was made to prove that in 
the years 1909, 1910, and 1911, he was seen drinking 
whiskey in the drug store. On objection both offers were 
properly excluded. <Acken v. Tinglehoff, 83 Neb. 296; 
Yechout v. Tesnohlidek, 97 Neb. 387. Under the act in 
question it became immaterial whether plaintiff’s hus- 
band acquired the drink habit and then ceased the use 
of intoxicants before 1910, or that he sold some liquor 


—~l 
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to others, or that he drank some liquor in the drug 
store when the important fact is established that, be- 
ginning in 1910, and almost until the day of his death, 
he was a frequent patron of the licensed saloons of the 
principal defendants, and that his destruction was 
finally accomplished by the excessive use of intoxicants. 

Defendants’ objection to the introduction of the 
Carlisle table of expectancy was properly overruled. 
There is nothing in the record to show that Wiley had 
any mental or physical infirmity that would tend to 
shorten his life or impair earning capacity that was 
not induced by the excessive use of intoxicants. Acken 
_ wv. Tinglehoff, 83 Neb. 296. 

The rule invoked by defendant that ‘‘an action on a 
saloon-keeper’s bond is joint, and no greater judgment 
can be rendered against the principal than against the 
surety,’’ does not prevail in this state. Hauth v. Sambo, 
100 Neb. 160. 

. Defendants introduced a copy of a decree of divorce 
obtained by Mrs. Wiley from her husband on September 
24, 1912, less than two months before he died. The sole 
finding on which the decree is based is ‘‘that the defend- 
ant is an habitual drunkard.’’ In the divorce case Mrs. 
Wiley recovered one-half the value of her husband’s 
property, $1,600, as alimony. The custody of his two 
daughters, Phyllis and Miriam, aged 4 and 6 years 
respectively, was awarded to the mother because Dr. 
Wiley was ‘‘not a suitable person to have the custody”’ 
of the children, but no provision was made for the 
maintenance, care or education of his daughters. 

Defendants argue that the decree was a settlement 
of property rights of the parties, and that plaintiff 
therefore had no cause of action against them for loss 
of support. No authorities are cited to sustain this 
argument. It seems that the fact that Mrs. Wiley was 
compelled on grounds of drunkenness to obtain a 
divorce did not tend to minimize the damages, particu- 
larly in view of the fact that no provision was made, 
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nor under the circumstances could adequate provision 
be made, in the decree for the maintenance and education 
of Dr. Wiley’s daughters. That burden was cast on 
her. Defendants complain because the court instructed 
the jury in substance that the divorce was not to be 
considered in determining the amount, if any, of plain- 
tiffs’ recovery, the decree not being absolute until the 
expiration of six months. Reversible error does not 
appear in the giving of the instruction, the cause of 
action having accrued before the divorce was granted. 

In this connection it is argued that the verdict for 
$6,000 is excessive. We do not think so. Dr. Wiley 
was 33 years of age, with an expectancy of 31 years. 
The amount of money that he contributed to the sup- 
port of his family before he became weakened and de- 
bauched in body and mind by the excessive use of in- 
toxicants obtained from defendants was approximately 
$2,000 a year. A verdict of $17,000 was held not to be 
excessive in a similar case where the expectancy of 
the decedent was about 24 years and the contributions 
to the support of his family up to the time of death 
were shown to be about $1,500 a year. Juckett v. Bren- 
naman, 99 Neb. 755. ~ 

Defendants complain of the giving of other instruc- 
tions and also because instructions offered by defend- 
ants were refused. The instructions given seem fairly 
to reflect the evidence. The material objections urged 
in defendants’ brief on the question of instructions 
given and refused are covered by the discussion herein. 
We do not believe it is necessary to extend this opinion 
by discussing them in further detail. 

Finding no reversible error, the judgment is 
AFFIRMED. 
Ross, J., not sitting. 


Cornisu, J., dissenting. 
Although the opinion speaks of ‘‘degrees of guilt”? 
of the saloon-keeper, the Slocumb law under cousidera- 
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tion (as of course the writer of the opinion well under- 
stood) was in no sense a criminal statute. It recognized 
the lawful selling of intoxicating liquors. In our ready 
condemnation of the saloon-keeper and his business, 
we are liable to forget this. The law limited recovery 
to compensatory ‘‘damages sustained,’’ attributable to 
the sale. Recoverable ‘‘damages’’ is and must be a 
loss sustained by reason of the act or default of another. 
It follows and is caused by the act. It is unthinkable, it 
would be a contradiction in terms, to consider as re- 
coverable ‘‘damages’’ a loss sustained or a damage 
already accrued before the commission of the act. I 
cannot see how this proposition is debatable. 

It appears in the evidence that the plaintiffs’ in- 
testate had been an habitual drinker and had kept a 
drug store; that he had twice been to an asylum for in- 
ebriates before the defendants ever sold to him. The 
defendants asked an instruction that his mental and 
physical condition, acquired as a result of his debauch- 
ment in previous years, should be considered by the 
jury in estimating the amount of the damages, so that, 
if the jury believed that any part of the damages, 
sustained by reason of his drinking habits, had already 
accrued they could take that into account. The instruc- 
tion was refused. 

Can it be doubted that such might be the condition? 
Undoubtedly not. The opinion itself recognizes the 
possibility of a ‘‘confirmed inebriate.’? The liquor 
habit might so undermine the physical constitution of the 
drinker that any doctor would say that he could not 
live a year longer. During that period he might as a 
stranger, and without the saloon-keeper or bar-tender 
knowing the condition, purchase a single drink. Should 
the saloon-keeper, under such circumstances, be liable 
under the law for 30 years’ loss of support to the wife, 
indicated by his age merely, when, in fact, she had 
not lost a year’s support? Of course, where the sale © 
tends to make the condition worse, when it continues 


Vo. 103] SEPTEMBER TERM, 1918. 79 


Watkins v. Union P. R. Co. 


him in a habit which he might otherwise stop, or when 
it prevents a reform, the situation is different. The 
jury should consider all the facts so as to discover the 
actual damages sustained. The law made all saloon- 
keepers who made sales during the period jointly liable. 
It was analogous to the liability of joint tort-feasors. 
Joint tort-feasors are liable, however, as if participating 
in one act, and are not liable for previous, distinct and 
unconnected acts. 

In Stahnka v. Kreitle, 66 Neb. 829, we held that 
saloon-keepers are ‘‘not liable for damages resulting 
from a like traffic before they engaged in the business.’’ 
In the opinion it is suggested that a law attempting to 
make the saloon-keeper liable for ‘‘damages attributable — 
to such traffic (the saloon traffic) by his predecessors 
in the business’’ would be unconstitutional, if enacted. 
In Yechout ». Tesnohlidek, 97 Neb. 387, in an opinion 
by Judge Reese, we said that ‘‘the fact that such hus- 
band and father was a drinker, or even a drunkard, 
before the time charged as the beginning of the sales 
would not of itself defeat a recovery, if liquors sold to 
him after such time by defendant contributed to keeping 
him in that condition.’’ The opinion recognized that 
the drinker’s condition at the time of the sale was 
proper to be shown and considered by the jury. 


Motus J. WarkINS ET AL., APPELLEES, v. Union Pacirtc 
Rar~roaD CoMPANY, APPELLANT. 
Fitep DECEMBER 26, 1918. No. 20254. 

1. Evidence: Vatur or Crops, It is competent for a farmer who is 
actively engaged in raising farm crops to testify respecting their 
money value. 

2. Appeal: CoNFLICTING EVIDENCE. When the testimony conflicts on a 


material point, the verdict will not be disturbed unless clearly 
wrong. 
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3. Trial: INSTRUCTIONS: VALUE OF Crops. In an action to recover 
the value of farm crops, destroyed by the alleged negligence of 
another, it is competent for the court to instruct the jury as to 
the value of such crops as shown by the undisputed testimony, leav- 
ing the jury free to determine by their verdict, from the evidence 
of the parties, whether defendant is liable for all or any part of 
such damage. 


Aprzat from the district court for Merrick county: 
Gzorcr H. Tuomas, Juper. Affirmed. 


Edson Rich, C. A. Magaw, Martin & Bockes and 
Thomas F. Hamer, for appellant. 


Elmer E. Ross, contra. 


Dean, J. 

Plaintiffs sued defendant to recover for damages to 
wheat and alfalfa crops said to have been destroyed by 
the negligent diversion of surface water to and upon 
their land by defendant in July, 1915. They recovered 
a verdict and judgment. Defendant appealed. 

Defendant’s railroad tracks run over a part of plain- 
tiff’s farm from the southwest to the northeast. The 
natural drainage of the land is in the same direction. 
‘A short distance west of the farm defendant maintains a 
36-inch culvert under the railroad track to carry water 
from the south to the north side of the right of way. 
This culvert was installed to replace a_ twelve-foot 
bridge formerly at or near where the culvert is located. 
It is conceded that the rainfall in that vicinity was ex- 
cessive in the months of June and July, 1915. Defend- 
ant admits the inadequacy of the culvert to permit the 
water to flow through when the rainfall is in excess of 
the normal, and also admits that it is responsible for 
part of the damage to plaintiffs’ crops, but contends 
that it cannot ‘‘be determined what portion of the 
damages resulted from defendant’s act and what part 
from causes for which it is not responsible.’’ 

Defendant argued that the natural rainfall in the 
vicinity caused land of the same general character 
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as plaintiffs’ to become so wet that the crops could not 
be harvested, and on this is based the argument that it 
is not liable for all. of the damage. On request of 
defendant the jury were instructed that if they found 
that damages were occasioned in part by defendant’s 
negligence, ‘‘but were contributed to and in part oc- - 
casioned by natural causes,’’ it then became their duty 
“‘to ascertain from the evidence what proportion of 
the plaintiff’s damage was occasioned by the negligence 
of the defendant, and you will allow the plaintiffs noth- 
ing for such damages as you may find were occasioned 
by natural causes.’’ 

On the cross-examination one of plaintiffs’ witnesses 
testified respecting the overflow on plaintiffs’ farm: 
‘*Q. The land on the north side of the track was water 
soaked, and the land on the south side ofthe track was 
water soaked? A. Not to the exteut that this was 
where this water came over it, for there was a marked 
difference there. * * * In explanation I will say all the 
land around there had no actual water flowing on it 
from outside sources. It was cut with apparent ease 
that year. That is my experience.’’ There was other 
testimony of “ke import. A civil engineer testified on 
the part of defendant that he was on the farm at the 
time, and that the low land in the vicinity that was 
subject only to natural rainfall was covered with water 
from six inches to a foot in depth, and that the wheat 
on such ground was not cut. The testimony conflicts, 
but it supports the verdict. 

One of the plaintiffs is a practical farmer. He was 
the only wicness called by plaintiffs to testify as to 
value. No objection was made as to competency. 
On the direct and on the cross-examination he testified 
that the value of the destroyed crops was ‘‘about 
$268.’? The verdict was for approximately that amount 
with interest added. Defendant argues that the verdict 
respecting the value of the crops that were destroyed 
was practically directed, and in any event was not 
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supported by sufficient evidence. It has been held 
by this court that a farmer who is actively engaged 
in the growing of crops is a competent witness to testify 
as to their value. Anderson v. Chicago, B. d Q. R. Co., 
84 Neb. 311. The evidence was clear and unequivocal 
on value and the defendant offered no testimony on this 
point. 

The case seems to have been fairly submitted. Wind- 
ing no reversible error, the judgment is 

AFFIRMED. 
Lerron and Ross, JJ., not sitting. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANIJARY TERM, 1919. 


THEODORE LaRsEN, APPELLEE, v. WALTER SavIDGE ET AL, 
APPELLANTS, 


Frep January 4, 1919. No. 20162. 


1. Pleading: Repty: AMENDMENT. Where a plea in the answer is 
tried by the parties and submitted to the jury as though traversed 
by the reply which, before judgment, is amended to raise the issue 
in fact tried, the defect in the original reply is not a ground of 
reversal. 


2. Trial: QUESTION FoR Jury. A substantial conflict in evidence on 
an issue of fact presents a question for the jury. 


3. Harmless error in the admission of evidence is not a ground for 
reversing a judgment. 


4, Trial: Instructions. A party desiring a more explicit instruction 
than that given should offer such an instruction. 


Appeal from the district court for Wayne county: 
Anson A. WELCH, Jupce. Affirmed. 


A. R. Davis and F. S. Barry, for appellants. 
M. D, Tyler, H. E. Siman and L. A. Kiplinger, contra. 


Ross, J. 
This is an action to recover $10,000 for personal 
injuries resulting from alleged negligence of defendant, 
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while conducting a show in a tent at a street fair in 
Wayne. Plaintiff, having purchased a ticket, entered the 
tent and occupied a seat in a section of elevated tiers 
of seats which fell and broke both of his legs. The an- 
swer was a general denial and a plea that plaintiff was 
injured through his own negligence in taking a seat, 
with full knowledge of existing conditions, in violation 
of the instructions of defendant, while the seats were 
being prepared for reoccupancy, after they had sagged 
and had been temporarily vacated for readjustment. 
The jury rendered a verdict in favor of plaintiff for 
$1,650. From a judgment thereon defendant has ap- 
pealed, 

The first question is raised by an assignment that 
the trial court erred in overruling a motion to direct 
a verdict in favor of defendant. This question seems to 
be presented in two aspects: Failure of plaintiff to 
deny in his reply the truth of the allegations constitu- 
ting the plea of contributory negligence, and insufficiency 
of the evidence to sustain a judgment in favor of plain- 
tiff. 

In disposing of the first proposition it is not necessary 
to inquire whether the reply in its original form was 
technically sufficient in the particular mentioned. The 
issue of contributory negligence was in fact tried by the 
parties and submitted to the jury, and the trial court, 
before entering judgment on the verdict, properly per- 
mitted an amendment curing the defect. Defendant was 
in nowise misled or prejudiced by the course thus 
pursued. 

The other proposition seems to be based on a mis- 
apprehension of the evidence. The proofs are sufficient 
to justify the following inferences: Plaintiff was in- 
vited to the show, purchased a ticket, entered the tent 
and properly occupied a seat among many other per- 
sons. The seats were in three sections with tiers as- 
cending from front to rear. Recent rains had softened 
the earth beneath. After the crowd had been seated, the 


r 
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lower ends of the legs of the seat-jacks sank into the 
ground, causing the seats to sag. The occupants complied 
with a request by defendant to vacate temporarily for 
the purpose of allowing him to readjust the seats. He 
gave assurance the seats would be safe in that event. 
After the first and second sections had been leveled up. 
and the seat-boards replaced, plaintiff and others, with- 
out any objection or warning by defendant, reoccupied 
the seats before the third section had been repaired. 
Five minutes later the occupied seats collapsed, fell 
and broke plaintiff’s legs. These are reasonable in- 
ferences, and the evidence from which they are drawn, 
with proofs of damages, fully sustains the verdict, 
though there is contradictory evidence tending to show 
that defendant was not guilty of actionable negligence 
and that plaintiff was injured through his own negli- 
gence. The issues of fact having been settled by the 
jury, this assignment of error is overruled. 

Another objection to the verdict is based on the 
admission of evidence that plaintiff had pneumonia 
while suffering from his broken legs. Testimony of 
this nature came out on cross-examination of plaintiff 
and he pursued the subject further. Prejudice to 
defendant in this respect, however, is not shown. The 
trial court instructed the jury to disregard such evi- 
dence and not to consider it in estimating damages. This 
cured the error, if any. 

Complaint is also made of an instruction that the 
burden of proving the defense of contributory negli- 
gence is on defendant. No fault is found with the 
instruction as far as it goes, but it is argued that the 
trial court should have stated in addition that the 
alleged conduct of defendant, if proved, ‘‘is such 
contributory negligence and is such disregard of one’s 
own safety as will prevent recovery in this case.’’ 
The charge as a whole included the statement that 
contributory negligence was pleaded as a defense and 
that issue was submitted to the jury. To make error 

108 Neb.—6 
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available, a more explicit instruction should have been 
requested; but this was not done. The ruling hereon 
applies also to criticism of an instruction relating to 
comparative negligence. An error prejudicial to defend- 
ant has not been found in any instruction or in any 
other part of the record. 
AFFIRMED. 
Lerron and Aupricu, JJ., not participating. 


Acnes McARDLE, APPELLEE, v. OMAHA & Counc, BLUFFS 
Street Ramway Company, APPELLEE; RICHARD 
L. Baker, APPELLANT, 


Firep JaNuARY 4, 1919. No. 20183. 


Excessive Damages. Record examined, and, it appearing that the judg- 
ment is excessive, held that, unless within 15 days plaintiff files 
her: remittitur in the amount of $1,000 and interest from the date ' 
of the judgment, the same is reversed; otherwise, affirmed. 


AppeaL from the district court for Douglas county: 
Lee §. Esretne, Juper. Affirmed on condition. 


Brome & Ramsey and Joseph P. Uvick, for appellant. 
George W. Pratt and James E. Ratt, contra. 


CornisH, J. 

Appeal from a judgment for personal injuries sus- 
tained by plaintiff while riding in a street car, going 
north on Twenty-fourth street, Omaha. Defendant 
Baker was driving his automobile east on Harney street 
when a collision occurred, causing the injury. Negli- 
gent rate of speed and failure to sound the alarm as the 
ear approached Harney street are alleged against the 
street railway company, and negligence in driving his 
automobile down grade over a slippery street, in Janu- 
ary, at such rate of speed that it was impossible for 
him to control it, against the defendant Baker. The 
automobile going forward turned around so that its 
rear end collided with the street car. 
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When the jury returned a separate verdict of $1,000 
against each defendant, the court refused to receive it 
and instructed the jury that there must be a joint 
verdict if the finding was against both defendants; 
whereupon the jury retired and returned with a verdict 
of $2,000 against both defendants. 

Separate motions for a new trial were filed. The trial 
court, on the ground that the verdict against the street 
railway company was not sustained by the evidence, 
sustained its motion, and entered judgment against de- 
fendant Baker alone for $2,000 and costs. 

Defendant Baker, after judgment, moved its vacation, 
for the reason that he was a resident of Buffalo county 
and there was no joint liability between defendants. 
The trial court properly overruled this motion as com- 
ing too late after trial and judgment. Porter v. Chicago 
& N. W. R. Co.,1 Neb. 14; Exeter Nat. Bank v. Orchard, 
43 Neb. 579. 

The instruction that, as between plaintiff and the 
street railway company, negligence could not be predi- 
cated upon its failure, if it did fail, to sound the gong, 
would not take from the jury the evidence upon that 
issue of fact as it might bear upon the question of 
defendant Baker’s negligence. Being liable individually 
for the proximate results of his own negligence, he can- 
not complain of this instruction, whether erroneous or 
not. 

It is urged that the damages awarded by the jury are 
excessive. When we consider the evidence bearing 
upon this question and the manner in which the verdict 
complained of was arrived at, we are of opinion that a 
new trial should be granted, unless the plaintiff shall, 
within 15 days, file a remittitur in the amount of one- 
half of the judgment, and interest, in which case the 
judgment is 

AFFIRMED. 

Lerron, Sepewick and Rosz, JJ., not sitting. 


84 NEBRASKA REPORTS. [Vor. 103 


Radil v. Morris & Co. 


ApoLpH RaDiIL, APPELLANT, Vv. Morris & Company, 
APPELLEE. 


FILED JANUARY 4, 1919. No. 20847. 


1. Master and Servant: INsurRyY TO SERVANT: MepDicAL Services, Un- 
der section 3661, Rev. St. 1913, as amended, section 6, ch. 85, Laws 
1917, an employer who offers to furnish without charge to an in- 
jured employee the reasonable services of a competent physician 
and medicines as and when needed, and within the value and for 
the time contemplated by the act, cannot be held liable for such 
services procured by such employee, who has unreasonably re- 
fused such offer by the employer and has obtained such services 
and medicines elsewhere. 


: SraTuTE: ConstTrucTion. The general pur- 
pose of a proviso in a statute is to qualify the statute in part or 
in whole, but it is not always so used. The word “provided,” as 
it is first used in section 3661, Rev. St. 1918, as amended by section 
6, ch. 85, Laws 1917, has the same meaning that the conjunction 
“and” or “but” would have if used in its place. 


AppeEaL from the district court for Douglas county: 
Wituiam A. Repick, Juper. Affirmed. 


Anson H. Bigelow, for appellant. 
James C. Kinsler, contra. 


Dean, J. 

Plaintiff recovered an award from the compensation 
commissioner on account of an accidental injury sus- 
tained while in the employ of defendant at its packing 
house, and also $129 for expenses incurred for medical 
and surgical treatment by a physician other than the 
one regularly furnished by the employer. On appeal 
to the district court by defendant, the award for com- 
pensation was affirmed, but the medical service bill for 
$129 was disallowed. From that ruling plaintiff ap- 
pealed to this court. 

As a result of the accident a part of the second finger 
of plaintiff’s left hand was bruised and fractured and 
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afterwards amputated at the first joint by the physician 
whose bill is the subject of inquiry here. It is con- 
ceded that amputation was necessary, and it is agreed 
that the only question to be decided is this: Did the 
court err in disallowing the bill for medical and surgical 
treatment under section 3661, Rev. St. 1913, as amended 
by section 6, ch. 85, Laws 1917? For relief both parties 
rely on section 3661, as amended, which follows: 

‘“‘During the first twenty-one days after disability 
begins the employer shall be liable for reasonable medi- 
eal and hospital] services and medicines as and when 
needed, not, however, to exceed two hundred dollars 
in value, unless the employee refuses to allow them to 
be furnished by the employer: Provided, however, in 
cases of dismemberment or injuries involving major 
surgical operations, the employer shall be liable for 
reasonable medical and hospital services and medicines 
as and when needed beyond as well as within the twenty- 
one day period, not however, to exceed two hundred 
dollars in value: Provided, further, that where the 
injured employee refuses or neglects to avail himself of 
such medical or surgical treatment, the employer shall 
not be liable for any aggravation of such injury due 
to said neglect or refusal.’’ 

Plaintiff argues that, because an operation became 
necessary, he was therefore at liberty to make his own 
selection of a physician, and that defendant under the 
act became liable for the reasonable expenses so incurred. 
His argument is based in part on the 1917 amendment 
that begins with the word ‘‘provided,’’? where it first 
occurs in the section under consideration, and ends with 
the word ‘‘valne.’? He contends that the amendment 
is a proviso, and hence operates to except the clause 
covered by it from the enacting clause or to qualify it 
in some way. We do not think the authorities sustain 
his argument. It does not always follow that an amend- 
ment operates as a proviso in a technical sense merely 
because it is preceded by the term ‘‘provided.’’ Wheth- 
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er it is a proviso in effect or merely a conjunction must 
in part be determined from the context and from all 
the provisions of the act relating to the same subject- 
matter. With this in mind, it seems that the word 
‘‘provided,’’ as used in the act, has the same meaning 
that the conjunction ‘‘and’’ or ‘‘but’’ would have if 
used in its place. With this interpretation, section 3661, 
as amended, seems to be in harmony with the entire act 
of which it forms a part. Georgia Railroad & Banking 
Co. v. Smith, 128 U. 8S. 174; 8 Words and Phrases 
(2d series) 1321. 

The employer having been made liable for the services 
coutemplated by the act, it seems from the language 
used that it must have been the legislative intent that 
he should be permitted to furnish a physician of his own 
choice, and if his selection is such as would satisfy a 
reasonable man under like circumstances the employee 
would not then be heard to complain. That is the gen- 
eral rule in manufacturing centers where employers’ 
liability acts with provisions similar to ours were in 
effect before our act was adopted. Pecott’s Case, 223 
Mass. 546; Kewgher v. General Electric Co., 158 N. Y. 
Supp. 939; Davidson’s Case, 228 Mass. 257; In re 
McCaskey, —Ind. App.—, 15 N. C. C. A. 113, note ITI, 
116; City of Milwaukee v. Miller, 154 Wis. 652, Ann. 
Cas. 1915B, 847, 4 N. C. C. A. 149, L. R. A. 1916A, 1. 
The record shows that the physician furnished by the 
company and his assistant who administered first aid 
are in all respects competent physicians and surgeons. 

Was plaintiff’s conduct reasonable in the premises? 
It appears that immediately after the accident, at about 
5 o’clock in the evening, plaintiff went with a foreman 
of defendant to the nearby office of the company physi- 
cian, where, in his absence, first aid was administered by 
the assistant in charge, who told plaintiff to return that 
evening between 7 and 8 o’clock for further treatment 
by defendant’s physician. Plaintiff never returned, 
and denied that he was requested to do so, notwithstand- 
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ing both the foreman and the assistant physician testi- 
fied that the request was made. The next morning at 
9 o’clock, on advice of his mother, he went to their 
family physician, and he from that time retained the 
case. Plaintiff attempted to justify his employment of 
a physician by criticising the first aid treatment that 
he received, but on this point he called a physician as a 
witness who approved the treatment so received in all 
essential particulars. 

It seems to us that plaintiff’s conduct was in effect 
and within the meaning of the act an unjustifiable 
refusal to allow defendant to furnish the reasonable ser- 
vices and medicines that the act contemplates, and that 
defendant is not therefore liable for the medical expenses 
that he incurred. We have examined the case de novo, 
and our conclusion is the same as that arrived at by 
the trial court. The judgment is therefore. 

AFFIRMED. 

Letrton and Sepewick, JJ., not sitting. 


Howarp LEE v. Stare or NEprasSKA. 


Firep January 4, 1919. No. 20535. 


1. Larceny: Verpict: VaLus oF PRopeRTY STOLEN. Under section 9129, 
Rev. St. 1913, Criminal Code of Nebraska, it is mandatory that a 
jury, on conviction, shall declare in the verdict the value of the 
property stolen. 

: Sentence. The jury failed to find any 
value for the property taken; then it follows the trial court had 
no jurisdiction to pass sentence. 

3. Criminal Law: INDETERMINATE SENTENCE ACT: POWER oF T'RIAL 
Jupce. Under the indeterminate sentence act, a district judge is 
only a ministerial officer whose’ authority is limited simply to 
pronouncing a minimum and maximum sentence, as provided by 
statute, and a trial judge has no discretion to change the maximum 
sentence provided for in the statute. 

: Power oF PRISON BoarRp. The prison board de- 

termines the duration of term the prisoner shal! serve. 
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Error to the district court for Hitchcock county: 
Ernest B. Perry, Jupce. Reversed. 


J. L. Rice and Lambe & Butler, for plaintiff in error. 


Willis E. Reed, Attorney General, and John L. Cut- 
right, contra. 


ALoRICH, J. 

The defendant was convicted of the crime of stealing 
a Ford automobile of the value of $200, and wag sen- 
tenced to serve a term of from one to seven years in the 
penitentiary. Defendant appealed. 

The verdict follows: ‘‘We, the jury duly impaneled 
and sworn in the above entitled action, do find and 
sav that we find the defendant guilty as charged.’’ 

The sole question presented here is: Does this 
verdict meet the requirements of the statute? In view 
of section 9129, Rev. St. 1913, it appears to us that the 
conviction cannot stand. 

The statute is as follows: ‘‘When the indictment 
charges an offense against the property of another by 
larceny, embezzlement or obtaining under false pre- 
tenses, the jury, on conviction, shall ascertain and de- 
clare in their verdict the value of the property stolen, 
embezzled or falsely obtained.’” 

.This court has held that in a larceny case 1t 1s 1m- 
perative that the jury comply with the terms of the 
foregoing statute, and declare in their verdict the 
value of the property stolen, embezzled, or falsely ob- 
tained. This the jury failed to do, and it follows the 
court had no jurisdiction to sentence defendant. In 
support of these views, we cite section 9129, Rev. St. 
1913; also Fisher v. State, 52 Neb. 5381; Holmes v. 
State, 58 Neb. 297; Hennig v. State, 102 Neb. 271. This 
court affirmed and reiterated the doctrine that it is 
mandatory that a jury, on conviction, shall declare in 
their verdict the value of the property falsely obtained. 
It is obvious in the case on trial, or review, when the 
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jury failed to find any value for the property, that then 
the trial court had no jurisdiction to sentence the de- 
fendant. 

It has been suggested that the defendant could just 
as well be considered as having been tried under chap- 
ter 200, Laws 1917, and thus avoid the error the jury 
made in fixing no value as is required in section 9129, 
Rev. St. 1913. The last named statute fixes a maximum 
penalty of seven years, and a minimum penalty of one 
year, while the automobile statute as found in chapter 
200, Laws 1917, fixes as a maximum penalty ten years. 
The difficulty with this position is that the trial judge 
is simply a ministerial officer in this respect, and can 
only pass sentence from the minimum to the maximum. 
The legislature conferred no discretion in the indeter- 
minate sentence act, for this act, among other things, 
says: ‘‘But the court imposing such sentence shall 
not fix the limit or duration of the sentence.’’ Then is 
it not plain that the trial judge is simply before the 
jury to administer the edicts of the statute without anv 
discretion whatever? Then, to quote the remainder of 
the statute, we have: ‘‘But the term of imprisonment 
of any person so convicted shall not exceed the maxi- 
mum nor be less than the minimum term provided by 
law for the crime for which the person was convicted 
and sentenced.’’ Then, to make the meaning clear, this 
statute closes with these words: ‘‘The release of such 
person to be determined as hereinafter provided.’”’ Rev. 
St. 1913, sec. 9152. Then the following section (9153) 
provides a prison board, and defines the qualifications, 
and how this board shall be created, and the terms of 
office of the respective members of this board. Then 
section 9154 provides as to how the board can be in- 
formed as to the nature of the crime committed. In 
short, it provides for a biography of the ¢riminal career 
of the prisoner. In this way the board is informed of 
its duties as to the welfare and best interests of the 
prisoner. 
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We find in section 9156, Rev. St. 1913, the powers and 
duties of this prison board defined, and so on through- 
out the entire act is provided ways and means for the 
management, punishment, and all regulation of prison- 
ers. Thus it is the policy and scheme in this state to 
take the charge of prisoners out of the hands of the 
district court the moment he has administered his 
duties in following out the mandate of the state with 
respect to fixing the minimum and maximum sentence 
named in the statute. 

It. needs but a casual search into governments of the 
various states to discover that it is the trend of judicial 
decision respecting the powers of the legislature, to 
authorize boards and commissions to make rules and 
to enforce them in respect to the subject committed to 
them. In short, chapter 34 (secs. 9152-9171) Rev. St. 
1913, is a complete act providing for the control, length 
of term of imprisonment, and many other details. 

Thus it is provided that the board of pardons fixes 
the length of term which a prisoner shall serve. The 
trial judge names the maximum and minimum sentence 
only, then the prison board of pardons and parols de- 
termines the duration of the term of imprisonment, and, 
when any district judge pronounces any sentence but 
a maximum ur minimum, he is acting without juris- 
diction. The prison board fixes this. Then, in view of 
all this, it follows that in the case at bar, where the 
defendant was convicted on the charge of grand larceny, 
and sentenced under the indeterminate sentence act for 
from one to seven years, and no value found by the jury, 
as provided by statute, the court had no jurisdiction to 
pronounce sentence, and it follows that the sentence 
pronounced could not apply to or come under chapter 
200 of the Laws of 1917, because this act provides for 
a maximum sentence of ten years. Therefore the 
maximum sentence pronounced by the trial judge is 
surplusage when applied to this chapter 200, Laws 1917.. 
This must be so because, as before mentioned, the trial 
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judge under this indeterminate act is only a ministerial 
officer. In support of these views this court in Williams 
v. State, 91 Neb. 605, explains the meaning and work- 
ings of this indeterminate sentence act. 

This indeterminate act as a method of punishment, 
and in the control and regulation of prisoners, has been 
passed upon by many leading courts of this country. 
For instance, the state of Michigan has a statute shght- 
ly different from this state, but, like Nebraska, holds 
the trial judge a ministerial officer passing sentence 
from the maximum to the minimum, as provided by the 
statute. As substantiating these views, we cite Berlin 
v. Belle Isle Scenic R. Co., 141 Mich. 646; In re Evans, 
173 Mich. 25; In re Campbéll, 188 Mich. 597; Williams 
uv. State, supra. In Illinois they have on this subject a 
statute similar to Nebraska. Then what the Illinois 
supreme court has to say is both instructive and interest- 
ing. We cite People v. Roth, 249 Tl. 532, and 2 Ill. St. 
sec. 4160. This Illinois Criminal Code, like Iowa, Wis- 
consin and Michigan, simply makes the trial judge a 
ministerial officer. Then it follows that, having failed 
to convict defendant of grand larceny, as provided hy 
statute, chapter 200, Laws 1917, this finding must be 
reversed. 

REVERSED AND REMANDED. 


Sepewick, J., dissenting. 

I cannot concur in reversing the judgment of con- 
viction. The grand larceny statute and the automobile 
statute describe the same offense, except that, if the 
article stolen is an automobile, then value need not be 
proved. The information (which referred to no statute) 
alleged facts which, if true, made the defendant guilty 
under either statute. The information charged every 
element of the crime of stealing an automobile under 
the statute. The crime which defendant committed, if 
guilty, was properly charged under either the grand 
larceny or the automobile statute. The information was 
good under either. 
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The majority opinion cites cases from other states 
which, in construing statutes entirely different from 
ours, decide that ‘‘the trial judge is simply a ministe- 
rial officer,’’ under their indeterminate sentence act, and 
from these cases the opinion concludes that the judge 
is ‘‘simply before the jury to administer the edicts of 
the statute without any discretion whatever ;’’ and that, 
therefore, the ‘‘maximum sentence pronounced by the 
trial judge is surplusage.’’ These conclusions are 
derived from cases like In re Evans, 173 Mich. 25, 
cited in the majority opinion. In that case the trial 
court made the maximum sentence less than that fixed 
by their statute, and when the time fixed by the trial 
court had expired, the deféndant applied for discharge 
from imprisonment on the ground that his term had 
expired. The supreme court said: ‘‘The duty imposed 
on the trial court was not one in which he had any 
discretion, but was simply a plain ministerial duty. This 
being so, it would follow that the maximum period of 
5 years, fixed by the trial court, is a nullity, and should 
be rejected as surplusage, and the remainder of the 
sentence read in connection with the statute, which fixes 
the maximum period at 15 years. * * * Ag soon as 
sentence was pronounced upon the petitioner, the statu- 
tory Maxiuum penalty became a part of it Tt was a 
legislative fixing, with no power in the trial court to 
make it more or less, and the fact that he did make it 
less, either through inadvertence of misapprehension, 
could no more alter the statutory period than as though 
he had named a longer period than 15 years.’’ If our 
statute is to be construed to have that meaning and 
effect, which seems doubtful to me, and if the act of the 
trial judge in attempting to fix the maximum penalty 
‘‘through inadvertence or misapprehension’’ was ‘‘sur- 
plusage,’’ and the statute fixed the maximum, as the 
majority opinion holds, why should this judgment be 
reversed? The Michigan case relied upon decides that 
such surplusage in the sentence is immaterial, and it 
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is clearly right in refusing to regard such a technicality. 
If the law itself fixed the maximum sentence, as the 
opinion holds, the sentence is definite. Even if it was 
necessary that the trial judge should state in the record 
the sentence which the law fixes, there is no. necessity for 
another trial. The record should be returned to the 
trial court for correction in that respect, as was done 
in McCormick v. State, 66 Neb. 337. In that case the 
court said: ‘‘The error in passing judgment on the 
defendant having occurred subsequent to the verdict of 
the jury on which the judgment was rendered, the same 
must be reversed and the cause remanded for the rendi- 
tion of a valid judgment; following Dodge v. People, 4 
Neb. 220; Tracey v. State, 46 Neb. 361; Griffen v. 
State, 46 Neb. 282; Hornberger v. State, 47 Neb. 40.” 

It seems to me that under our statute the judgment 
entered by the trial court should ‘‘not exceed the maxi- 
mum’’ provided by the statute, but the trial court may 
make the maximum less when the plain facts in the case 
require that the defendant should be protected against 
the possibility of cruel and unusual punishent. And, if 
the statute makes the maximum absolute, and ‘‘the trial 
judge is simply a ministerial officer,’’ so that ‘‘the 
maximum sentence pronounced by the trial judge is 
surplusage,’’ as held by the majority opinion, that act of 
the judge should be disregarded, as was done in the 
cases cited from other states in obedience to their 
statutes. In that case, the judgment should be affirmed. 
But if the judgment is reversed, the case should he 
remanded, not for a new trial, but to correct the sup- 
posed technical defect in the sentence, as this court 
has uniformly heretofore done. 

Ross and CornisH, JJ., concur in this dissent. 
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Wituam L. Wairney v. Srare or NEBRASKA. 
Firep January 20, 1919. No. 20401. 


1. Forgery: Instruction: Evipence. Evidence examined, its sub- 
stance set out in the opinion, and held to warrant the giving of 
the instruction quoted. 

: . An instruction defining the essential elements of 

the crime of uttering a forged instrument given in substantially 

the language of the statute is sufficient. 


Error to the district court for Thayer county: Rater 
T). Brown, Juper. Affirmed. 


J. P. Baldwin, M. H. Weiss and Anderson & Baylor, 
for plaintiff in error. 


Willis E. Reed, Attorney General, and Orville L. 
Jones, contra. 


Morrissey, ©. J. 

Defendant prosecutes error from a conviction.in the 
district court for Thayer county. The information con- 
tains two counts: The first charges the forgery of a 
promissory note; the second charges the uttering and 
publishing of the note, knowing it to have been forged. 

Por many years defendant has been a resident of 
Hebron, and has held a number of offices, including thai 
of county judge. He does not appear to have been ad- 
mitted to the bar, but he was called in to assist in the 
settlement of the estate of the deceased husband of one 
Sylvia Stauber. During the settlement of this estate, 
defendant learned that Mrs. Stauber desired to loan 
money, and in May, 1916, he undertook to loan for her 
$500. She delivered to him a certificate of deposit for 
$500. Subsequently he delivered to her a promissory 
note dated Hebron, Neb., May 6, 1916, payable one 
year after date to the order of defendant, and signed: 
‘‘J, M. Gumble, 8S. R. Gumble,’’ together with his own 
note of the same date, and for the same amount, pay- 
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able to Mrs. Stauber. He did not indorse the note signed 
“J. M. Gumble, S. R. Gumble,’’ or make it payable to 
Mrs. Stauber. He represented to Mrs. Stauber that 
the Gumbles lived near Daykin in the adjoining county 
of Jefferson, and were financially responsible. 

Subsequent to the delivery of the notes to Mrs. Stau- 
ber, her grandson, acting for her, called upon defendant 
and, procured his indorsement to the note bearing the 
name Gumble, and surrendered to defendant the note 
which he had executed. About the time the note bearing 
the names J. M. Gumble and 8. R. Gumble fell due, it was 
delivered to defendant for collection. Defendant held 
the note for some time without making collection, but, 
from time to time, informed Mrs. Stauber, or her grand- 
son, that he had received a letter from one of the makers ° 
stating that the note would soon be paid. Finally Mrs. 
Stauber caused inquiry to be made in Jefferson county 
for the parties whose names appeared on the note. In 
the neighborhood where defendant said the makers of 
the note resided were found one J. M. Gumble, and his 
mother, Sarah R. Gumble; but these persons denied the 
execution of the note. No other persons named J. M. 
Gumble or S. R. Gumble were found. 

The state proved by J. M. Gumble and Sarah R. 
Gumble that they did not sign the note, and also proved. 
by them and other witnesses that no other parties so 
named were known to live in Jefferson county. No 
expert evidence as to penmanship was offered by the 
state. 

Defendant admitted that neither J. M. Gumble nor 
Sarah R. Gumble was the party from whom he procured 
the note. He claimed to have formed the acquaintance 
some years before of a man named Gumble, who repre- 
sented himself to be the son of an old acquaintance of 
defendant, and that he procured the note from this 
acquaintance. Defendant testified that, May 4, 1916, he 
met this acquaintance at Fairbury, Jefferson county, and 
the making of the loan was talked over between them, 
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and that defendant examined the records of Jefferson - 
county to ascertain the financial standing of the party 
desiring to procure the loan; that he found the title 
to a quarter section of land to rest in John Gumble; 
that, upon examination of the records in the office of the 
county judge, he found that John Gumble was dead, and 
that this quarter section of land had descended to his 
seven children, subject to the interest of the widow, 
Sarah R. Gumble; that defendant believed the party 
with whom he was dealing was one of the sons of John 
Gumble; that he wrote the note at Fairbury, and de- 
livered it to the party with whom he was dealing, telling 
him, that if he and his mother would execute the same, 
defendant would meet him at Fairbury two days later 
and let him have the money; that, pursuant to this agree- 
ment, defendant returned to Hebron, procured a certifi- 
cate of deposit from Mrs. Stauber, returned again to 
Fairbury, cashed the certificate of deposit, delivered to 
this party $500 in money, and received the note. He de- 
nies the forgery, and asserts that he loaned the money 
and took the note in good faith. He also offered in evi- 
dence a letter, signed J. M. Gumble, which referred to this 
note and promised payment. He claims to have received 
still another letter, but did not produce it at the trial. 
. There is also in evidence the testimony of witnesses to 
the effect that the signatures to the notes are not in the 
handwriting of defendant. The probative force of this 
testimony was somewhat weakened under cross-examina- 
tion. 

The court gave the following instruction: ‘‘You may 
find the defendant guilty on both counts of the informa- 
tion, or not guilty on both counts, or guilty on one of 
the counts and not guilty on the other count, as you may 
conclude that you are justified in finding from the evi- 
dence.’’ After verdict, defendant’s counsel filed a 
motion in arrest of judgment, and alleged that as to the 
first count—the count charging forgery—there was a 
total failure of proof of the crime having been com- 
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mitted in Thayer county; that, i° there was any for- 
gery committed, it was in Jefferson county. Without 
passing directly on the motion in arrest of judgment, the 
court found that it could not impose sentence on both 
counts of the information, and then pronounced sentence 
under the second count thereof. 

On the question of venue, it may be said that the note 
appears on its face to have been executed in Thayer 
couhty and is made payable there. True, defendant 
testifies that he wrote the note in Jefferson county, but 
on that point he is without corroboration. He was in 
Thayer county, as well as in Jefferson county, on the 
day that the note bears date. His home was in Thayer 
county. No witness, except defendant, testifies to having 
seen the note in Jefferson county. It was delivered to 
Mrs. Stauber in Thayer county, and it was there she 
parted with the consideration for its delivery. The 
circumstances were such that the court might well leave 
the jury to determine where the note was executed. 

Perhaps it is more difficult to say whether the evi- 
dence is sufficient to warrant a conviction of forgery. 
The story told by defendant is unusual. He claims to 
have dealt honestly and to have exercised caution in 
looking up the financial standing of the party with whom 
he dealt, but made no effort to ascertain his identity or 
to determine his moral worth. Defendant claims to 
have given Gumble currency at the hotel in Fairbury. 
The more usual method would be to give a check, or 
draft, or to have taken Gumble to the bank, where the 
currency was procured on Mrs. Stauber’s certificate of 
deposit, and there have paid the money. Defendant ap- 
pears to have been a man of good standing in his com- 
munity. He was trusted by Mrs. Stauber to make the 
loan, and afterwards had this note in his possession for 
a considerable time. It is argued that he might easily 
have destroyed the note. These matters are entitled to 
consideration, but they were all before the jury, and we 


cannot say that the jury were not warranted in re- 
103 Neb.—7 
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solving all doubts against the defendant. 

It is urged that the court erred in instructing the 
jury that they might find the defendant guilty on both 
counts. If the evidence were not sufficient to sustain the 
charge of forgery, it might be prejudicial to so instruct, 
but, as we have pointed out, we cannot say that the evi- 
dence was not sufficient to warrant a conviction on that 
count of the information. It is sufficient to sustain the 
verdict on the second count. It follows that the instruc- 
tion was properly given. : 

An instruction defining the elements of the crime al- 
leged in the second count of the information is criticised. 
This instruction told the jury that one of the essential 
elements of the crime was ‘‘the uttering of the same as 
true and genuine, knowing it to be false.’’ It is said in 
the brief that the court failed to give the jury the 
definition of the word ‘‘uttering,’’ and that he ought to 
bave told the jury that uttering ‘‘is to declare or 
assert directly or indirectly, by words or actions, that it 
(the instrument) is good.’’ Defendant sets out the 
general definition, but the language employed by the 
court is of the same general purport and meaning. It 
follows the language of the statute, and no clearer or 
fuller definition was requested. When the entire in- 
struction is read, it clearly states the issue, and it is 
without prejudice to defendant. 

While the evidence of the state is not entirely satis- 
factory, we are unable to say that it is not sufficient to 
sustain the verdict, and the judgment is 

AFFIRMED, 


Lerton, J., not sitting. 
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Granp Lopes, Ancient Orper of Unitep. Workmay, 
APPELLANT, Vv. InsurANCE Boarp oF THE STATE OF 
NEBRASKA, APPELLEE. 


FILep JANUARY 20, 1919. No. 20577. 


1. Insurance: Foreicn ASSocIATION: RigHT TO TRANSACT BUSINESS. 
Where a foreign fraternal beneficiary society fails to show that 
it has complied with its own laws as to the right to do business 
in this state, it is not entitled to admission. 


ADMINISTRATIVE BoAarD: Powers. An administrative 
board may exercise only those discretionary powers given it by- 
statute. When it is its duty to act, the statutory requirements 
having been complied with, it has no discretion. State v. More- 
head, 100 Neb. 864. 


Appzay from the district court for Lancaster county: 
Wuwarp BE. Stewart, Juper. Affirmed. 


Byron G. Burbank, for appellant. 


Fawcett & Mockett, E. J. Lambe and J. J. Ledwith, 
contra. 


Lerton, J. 

Appeal from an order of the state insurance board 
refusing the appellant a license to do business in Nebras- 
ka for the year 1918. The time limit having expired, 
a decision will be of no avail, except perhaps to indi- 
cate our views on the points discussed in the opinion. 

The record in this case shows that the appellant tiled 
a certified copy of its charter, articles of association, 
and a copy of its constitution and laws, certified by its 
secretary; it appointed the secretary of the insurance 
board to be its attorney in fact, on whom all process 
should be served; it paid the fees provided for by the 
statute, and filed a certificate of the insurance commis- 
sion of the state of Iowa that it was authorized to do 
business in that state, that being the state under the 
laws of which it is incorporated. 
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The Grand Lodge of the Ancient Order of United 
Workmen of Nebraska is a similar organization which 
has been doing business in this state for many years. 
Apparently its affairs had become involved. After the 
filing of the application of appellant, the insurance 
board, at several meetings, discussed the affairs of the 
Nebraska order, and suggested tentative proceedings to 
reinsure the members of the A. O. U. W. of Nebraska in 
the appellant association. Finally, it adopted the 
following resolution:. 

‘Whereas, the report of the special examination con- 
ducted by the actuary of the insurance department in- 
dicates a favorable possibility of the A. O. U. W. of 
Nebraska being able to rehabilitate itself by the pay- 
ment of pending death claims and of meeting its future 
obligations, and 

‘‘Whereas, because of the similarity in names of the 
A. O. U. W. of Nebraska and the A. O. U. W. of Towa, 
the admission of the latter order to this state would 
cause confusion in the minds of many present and 
prospective members, and thus still further retard the 
efforts of the Nebraska order to fulfil its obligations to 
its members: Therefore be it 

‘*Resolved, that the application of the A. O. U. W. of 
Towa for a license to operate in this state be rejected.”’ 
From this order this appeal is taken. 

Sections 3303-3305, Rev. St. 1913, governing the ad- 
mission to do business in this state of a fraternal bene- 
ficiary association organized under the laws of another 
state, provide, in substance, for the filing with the in- 
surance board of duly certified copies of its charter, 
articles of association, and of its constitution and by- 
laws, together with an appointment of the insurance 
board and its secretary as a person upon whom service 
of process may be made. It is also provided that the 
board may examine into the condition, affairs, character, 
business methods, accounts, books, and investments ot 
such society at its home office, and ‘‘if the board 
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* * * is of the opinion that no permit should be 
granted * * * it may refuse to issue the same.” 
Section 3303 provides, in substance, that, on making 
such an application, the board shall issue a permit, and 
provide a fee for the issuance of the same. 

Several contentions are made by the appellant. First, , 
that, having complied with all the requirements of the 
statute, the insurance board has no discretion to refuse 
the license. 

When the statutory requirements are met and no 
examination is made, it is the duty of the board to issue 
a permit. State v. Morehead, 100 Neb. 864. But it is 
also the duty of the board to examine the charter and 
laws produced, and if the applicant is not complying 
with, or acting in accordance with its own laws and 
regulations necessary in order to entitle it to do busi- 
ness in another state, it may refuse to issue a permit 
equally as well as if the examination had been made at 
the home office. If after an examination has been made 
at the home office, as provided by the statute, the board 
has just and reasonable grounds to believe that it is 
not for the best interests of the people of the state 
that the applicant be admitted here, it is vested with 
power to refuse to issue the permit. The right to re- 
fuse, however, is not an arbitrary one which may be 
exercised without right or reason. It must be based 
upon some fact or circumstance based on the examina- 
tion under the statute, which would appeal to a disin- 
terested and fair-minded man as furnishing a reason- 
able ground for such refusal. 

- In this court the insurance board insists that the 
facts set forth in the application of appellant are not: 
sufficient to justify the issuance of a permit. 

An inspection of the application and of the evidence 
shows that section 1, ch. 1, of its by-laws, is as follows: 
“This society shall be known as the Grand Lodge, 
Ancient Order of United Workmen of Iowa. Its princi- 
pal office shall be at Des Moines, Iowa. It may do busi- 
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ness in any territory in the United States designated 
by the Grand Lodge or its board of directors, provided 
._ that the consent of the Supreme Lodge, or its board of 
directors, has first been obtained.’’ 

Section 2. ‘‘This society exists under authority of a 
charter granted by the Supreme Lodge of the Ancient 
Order of United Workmen, and articles of incorpora- 
tion, duly adopted under the laws of the state of Iowa, 
as a fraternal beneficiary society.’’ 

There is no showing in the record that the appellant 
has ever obtained the consent of the Supreme Lodge 
or of its board of directors to do business in Nebraska. 
It is not authorized, therefore, by its own laws to do 
business in this state, and, without regard to the reason 
given by the board, its order refusing the permit was 
proper. 

The insurance board maintains that the title of the 
insurance act (Laws 1913, ch. 154) indicates that its 
purpose is ‘‘to regulate, supervise and control the 
business of insurance in Nebraska, to provide. penalties 
for its violation, to provide for an insurance board and 
define its duties and powers;’’ and that by section 3, 
art. II of the act, ‘‘It shall have power to make all 
needful rules and regulations for the purpose of carry- 
ine ont the true snirit and meaning of thig act and all 
laws relating to the business of insurance.’’ 

It also contends that, since by sections 3169-3209, 32311, 
_ Rev. St. 1913, of the insurance code governing the 
organization of new societies and associations, the board 
is authorized to refuse to grant a charter to a new 
organization whose name is the same, or so nearly 
resembles a title already in use as to have a tendency to 
mislead the public, it has the right to deny admission to 
an existing foreign society for the same reason. 

There are two answers to these contentions. First, 
sections 3294-3321 of the insurance code treats of the 
subject of fraternal beneficiary associations. Section 
3299 provides: ‘‘Such societies shall be governed by 
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this article and shall be exempt from the provisions of 
the statutes of this state relating to life insurance com- 
panies except as hereinafter provided.’’ (General 
provisions of the insurance code relating to life in- 
surance do not therefore apply to such _ societies. 
Second, there is no statute giving the board power to 
refuse admission to an organized foreign company mere- 
ly on account of similarity of name to that of another 
company already doing business. The right to the use 
of a business name is a right which is protected by law. 
If any insurance company, or fraternal beneficiary as- 
sociation already using a name, suffers, or is about to 
suffer, damage from the unwarranted use of its name by 
a rival organization, it is within the power of the courts, 
upon proper application, to protect it in its proprietary 
right to its business cognomen. The power given the 
board to require persons desiring to form a new in- 
surance corporation, or a new fraternal beneficiary as- 
sociation within this state, to adopt such name as may 
not interfere with existing rights, is expressly conferred 
by the statute, probably for the reason that the right 
to engage in such business is a privilege which may be 
granted subject to conditions. 

In the case of a foreign insurance corporation, or a 
foreign fraternal beneficiary association having an ex- 
isting name, a different condition exists. It cannot 
change its name to suit local circumstances, and, if it 
does not violate a property right of another citizen, 
why should it? The legislature has not conferred the 
power upon the board to exclude such a corporation 
merely on account of similarity in names. It probably 
considered that, since the power of the courts to protect 
existing business is ample, it would be wiser to leave 
the matter to the parties interested, which is the case 
with respect to all other classes of business. 

The judgment of the district court ig 


AFFIRMED, 
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Ross, J., concurring in affirmance. 

In my opinion the judgment of the district court 
should be affirmed on a ground other than those mvn- 
tioned in the opinion. The chapter of the statute con- 
ferring power upon the insurance board contains the 
following provisions: 

‘‘Such board shall have general supervision, control 
and regulation of insurance companies, associations, and 
societies and the business of insurance in Nebraska in- 
cluding companies in process of organization. It shall 
have power to make all needful rules and regulations for 
the purpose of carrying out the true spirit aud meaning 
of this chapter and all laws relating to the business of 
insurance.’’ Rev. St. 1913, sec. 3139. 

The power to investigate insurance companies has 
also been committed to the insurance board. A statutory 
provision relating to names of insurance companies is 
as follows: 

‘“‘No company, association or society organized under 
this chapter shall take any name in use by any other 
company, association or society or so closely resembling 
such name as to mislead the public as to its identity.’’ 
Rev. St. 1913, sec. 3209. 

Under powers granted by the legislature the insurance 
hoard, in acting unon an application for a license to 
transact insurance business in Nebraska may exercise 
a legal discretion as to similarity of applicant’s name 
and that of other societies already licensed. As I view 
the law, the insurance board exercised a legal discretion 
in refusing the license on the ground stated in its order. 
In my opinion, the grant of legislative power is unduly 
restricted in State v. Morehead, 100 Neb. 864. 


CornisH, J., concurring. 

With some hesitation I have concurred in the opinion, 
because it holds in accordance with the previous deci- 
sions of this court that administrative bodies, such as 
the insurance board, have no powers except those ex- 
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pressly granted them by the legislature. Legislative or 
judicial powers could not be granted to them. Such 
boards belong to the executive department of the 
state. The question, whether the use of the name, 
A. O. U. W. of Iowa,’’ can be denied to the Iowa 
company when it attempts to do business in Nebraska, in 
competition with the A. O. U. W. of Nebraska, is a 
judicial question, to be determined in the courts. In- 
flexible rules of law are likely, in course of time, in their 
application, not to serve the ends of justice in particular 
cases or situations. This is because our social growth 
represents life and is not altogether mechanical. Yet 
the principles of the law are ample for all difficulties. 
Tn order to-meet the ends of justice, there is a tempta- 
tion to turn over certain subjects to commissions. This 
raises the danger that we come to ,have a government 
by men and not by law. Commissions in their very na- 
ture cannot do well the work of courts. Aristotle pointed 
out the danger of lodging lawmaking powers in the 
executive department of government. As free institu- 
tions have developed, men have been more insistent 
upon recognizing the distinct functions of the legisla- 
tive, executive, and judicial departments provided for in 
our Constitution. 


JoHn W. Myer, APPELLEE, v. Platte CouNnTY ET AL., 
APPELLANTS. 


Fitep JANUARY 20, 1919. No. 20675. 


Counties: Court Hoyse Funp: Petition. Under the statute granting 
to the county board power to create by levy a courthouse building 
fund, “when requested so to do by a petition signed by at least 
55 per cent. of the legal voters,” the request is invalidated py 
an unauthorized condition designating the courthouse site, where 
the power to select the location is vested in the county board. 
Laws 1915, ch. 18. 
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AppeaL from the district court for Platte county: 
Frepertck W. Button, Jupcr. Affirmed. 


Peterson & Devoe, for appellants. 


A. M. Post, Albert € Wagner and Reeder & Light- 
ner, contra. 


Ross, J. 

This is a suit by a taxpayer to enjoin the supervisors 
of Platte county from entering into a contract for 
the wrecking of the courthouse at Columbus and for the 
erection of a new courthouse on the old site. The appli- 
cation for the injunction is based in part on the plea 
that the petition of the electors for annual levies to 
create the fund for the contemplated improvement is fa- 
tally defective. The injunction was resisted on the 
ground that defendants proceeded regularly under au- 
thority of law. The injunction was granted, and defend- 
ants have appealed. 

The controversy grows out of different views of the 
statutes relating to the construction of a courthouse and 
to the creation of funds for that purpose. Defendants 
asumed to act under the following grant of power: 

‘“‘Provided, that the county board of any county in 
this state is hereby authorized and empowered, when 
requested so to do by a petition signed by at least fifty- 
five per cent. of the legal voters in said county based 
on the average vote of the two preceding general elec- 
tions, to make an annual levy not exceeding five mills 
upon the dollar on all taxable property in said county 
for the purpose of providing a fund for the erection of a 
courthouse or jail, said fund to be used only in the con- 
struction of a courthouse or jail or to pay the expenses 
of tearing down an existing courthouse or jail or mak- 
ing improvements thereon; provided further, the total 
estimated amount to be raised by such special levy 
shall not exceed the sum of one hundred thousand 
($100,000) dollars and said levy may be spread over a 
term of years not exceeding five to produce such sum, 
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but in no ease shall the levy of taxes made by the county 
board for all purposes, including the taxes levied herein 
provided for the erection of a courthouse or jail, ex- 
ceed in any one year the sum of fifteen mills of the dol- 
lar of the assessed valuation of said county.’’ Laws 
. 1915, ch. 18. 

The petition containing the request for an annual 
levy to provide a building fund is in the following form: 

‘‘We, the undersigned legal voters of Platte county, 
Nebraska, hereby request the board of supervisors of 
Platte county, Nebraska, to erect and provide a suitable 
county courthouse and jail in and for said county. To 
provide a fund for that purpose, we further request 
said county board to make an annual levy, not exceeding 
5 mills on the dollar on all taxable property in said 
county, provided that the total estimated amount to be 
raised by such special levy shall not exceed the sum of 
$100,000 and said levy may be spread over a term of 
years not exceeding five to produce such sum, but in no 
case shall levy of taxes made by the county board for 
all purposes including the taxes levied for said court- 
house and jail exceed, in any one year, the sum of 15 
mills on the dollar of assessed valuation of said county. 

‘‘Tt is agreed and understood that said courthouse is 
to be located in its present location, viz., block No. D. 
Columbus, Nebraska.”’ 

The petition required by statute is jurisdictional. 
Without it the county board has no authority to levy 
the necessary taxes. In making the request the petition- 
ers were not authorized to impose terms as a condition 
of authorizing a levy. An unconditional petition is re- 
quired. In requesting the levy the petitioners departed 
from the statute and assumed to impose the following 
terms as a condition of conferring power to make the 
levy: ‘‘It is agreed and understood that said court- 
house is to be located in its present location.’’ Was 
the petition containing this restriction sufficient to con- 
fer on the county board jurisdiction to make the levy? 
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The power to select the courthouse site had been con- 
ferred upon the county board. The statutory grant has 
not been amended or repealed. Under the petition the 
authority to select a new location is taken away from 
the county board. The restriction in regard to the 
location cannot be treated as surplusage, because the 
statutory request for the levy depends on the condition. 
In other words, authority to make the annual levy is 
not granted unless the old location is. retained, thus. 
depriving the county board of its power to select a 
new site. There is nothing to indicate that the jurisdic- 
tional petition would have been signed by the req- 
uisite number of electors with the condition as to 
location omitted. The petition, therefore, was insuffi- 
ecient to confer upon the county board jurisdiction to 
make an annual levy for the purpose of creating a 
courthouse fund. For this reason the injunction was 
properly allowed. 


AFFIRMED. 


CornisH, J., concurring. | ; 

I have hesitated to hold that a board’s action, in ac- 
cordance with the expressed wish of a majority of the 
people, is void. If, however, we assume it to be tlie 
board’s prerogative and duty to exercise its own judg- 
ment, and not the judgment of others, in selecting tie 
site, I do not see how we can hold otherwise. The 
words spread upon the record, ‘‘We deem it unwise 
to take up the question of a change of site,’’ appear to 
show an abdication of this duty. 

The petition is jurisdictional. The signatures re- 
quired were conditioned upon location. A petition to a 
superior power, which, to be effective, must deprive the 
superior of free action in the exercise of the power in- 
voked, is to that extent (if only to that extent) a de- 
mand or dictation, and not a petition. What would we 
say of a petition in court which (if we can indulge the 
supposition) can be treated as a petition only upon con- 
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dition that the judge forego his judicial powers? Would 
the fact that the required condition and the judge’s 
judgment might coincide, alter the situation? Sup- 
plications and directions are distinct things. I think 
such a petition does not really invoke the powers of the 
superior body as a matter of law, and would probably 
lead to a reliquishing of its powers in practice. 


Sepewick, J., dissenting, 

It is perhaps unfortunate that the statute has not 
provided some simple method of ascertaining the wishes 
of the citizens of the county as to the location of a 
courthouse. The statute does not provide any such 
method, and therefore, of course, leaves it to the dis- 
cretion of the county board. The board is supposed, as 
all such officers are supposed, to be governed by what 
they think is the wish of the largest number of citizens 
of the county, and perhaps it is not a serious matter 
that it is left to the discretion of the county board. 

The petition required is not that they erect any 
building, but that they make a levy to raise a fund, and 
that is what the board acts upon, and, when the board 
is authorized to collect this money from the property 
of the county, the rest seems to be left largely to the 
discretion of the board. I suppose it must be conceded 
that the county board should exercise an independent 
discretion as to the location, and the brief states that 
the record shows that the county board did exercise 
such discretion. They placed upon the record a regolu- 
tion: ‘‘Whereas, it appears that the sentiment of the 
- people of Platte county, Nebraska, are strongly in 
favor of the present location for the erection of our 
new proposed county courthouse: Therefore be it re- 
solved, by the board of supervisors of Platte county, 
Nebraska, that we deem it unwise to take up the ques- 
tion of a change of site at the present time and hereby 
instruct our architect to proceed with the plans as 
contemplated.’? That was exactly what the county 
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board should do—ascertain as near as they could the 
sentiment of the people and then act accordingly. 
Having done so, they concluded to continue the court- 
house where it was and had been for years. The plain- 
tiff put the members of the county board upon the 
witness-stand, and they testified that they considered 
themselves morally bound to locate the courthouse as 
designated in the petition. Their resolution, above 
copied, is conclusive that they did not consider them- 
selves legally bound to do so, and that they found that 
they ought to have put it there anyhow, and it would 
not seem that the fact that they thought they would be 
morally bound to do it, when nobody was objecting, 
would deprive them of exercising their discretion, which 
they plainly did. I do not see what difference it makes 
if we conclude that the petitioners would not have signed 
the petition without the suggestion as to location. The 
suggestion, as it turns out, was in accordance with the 
facts. The county board has so determined, and there 
is no evidence to the contrary. It will be noticed that 
the suggestion in the petition as to location of the new 
building is not in terms made a condition of signing the 
petition to levy a fund for a new building. The record 
recites that ‘‘the people of Platte county, Nebraska, 
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erection of our new proposed county courthouse.’’ 
And, while the matter was being considered by the 
county board, and during the time that more than two- 
thirds of the $100,000 necessary for the building was 
being levied in two annual levies, no objection was 
made by any citizen, and all acquiesced in the finding 
of the board that all the people wanted it sc located. 
This establishes, for the purpose of this action, that 
when the location was selected by the county board they 
acted in accordance with the unanimous wishes of the 
voters, and made a proper selection. The petition is 
only for the purpose of authorizing the levy, but the 
unnecessary suggestion of the petition, ‘‘It is agreed 
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and understood that said courthouse is to be located 
in its present location,’’? being only a well-known and 
established fact, was not even improper. It would 
have been entirely proper for any citizen who pre- 
ferred some other location to have petitioned the board 
accordingly. In fact, it would have been much better to 
have done so, than to wait until the principal levies had 
been made and then attempt, by injunction, to tie up 
these funds and defeat the completion of the improve- 
ment. 

’There is a further sufficient reason for denying the 
writ of injunction. The opinion holds that the petition 
for the levy was so imperfect that it amounts to no 
petition, and the board was without jurisdiction to 
make any levy. Under such circumstances, there was 
a complete remedy at law by a review in the courts of 
the order of the board; and that remedy would be 
available now, if it was not barred by laches. Cer- 
tainly an objector could not wait until his legal remedy 
was barred by time, and important levies had been 
made, and then resort to the extraordinary writ of 
injunction because he had allowed his legal remedy to 
lapse. 


CHARLES CHANDLER, APPELLANT, V. L. EK. Srpes, APPELLEE. 
Firep January 20, 1919. No. 20682. 


1. Habeas Corpus; Return. In making return to a writ of habeas 
corpus, an officer detaining petitioner ig required by statute to 
set out a copy of the warrant of arrest and detention. Rev. St. 
1913, sec. 9263. 

: Warrant. In habeas corpus a warrant of arrest and de- 

tention in the hands of the officer executing it is prima facie evi- 

dence of the cause ef detention. Rev. St. 1913, sec. 9265. 

: EXTRADITION: COMPLAINT: BURDEN or Proor. The bur- 

den of proving that a complaint in a requisition-is not certified ac- 

cording to federal law is on a prisoner who demands his freedom 


co 
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on that ground, where he is detained by an officer under a warrant 
of extradition regular on its face. 

4. Extradition: ComMPLaintT: CERTIFICATE. In a requisition the copy 
of the complaint and the authenticating certificate required by 
the federal law may be written on different papers. 

: Surrictency. Where the complaint in a requisi- 
tion charges all of the elements of a crime under the laws of the 
demanding state, {ts sufficiency, from the technical standpoint of 
pleading, presents a question for the courts of that state. 

6. Habeas Corpus: EXTRADITION: COMPLAINT: EvipENcE. In habea 
corpus to release a prisoner detained under a warrant of extra- 
dition, the fact that a complaint was filed against him in the de- 
manding state is prima facie evidence that he was there charged 
with a crime. 


; BURDEN OF Proor, Where a prisoner de- 
tained under a writ of extradition regular on its face demands 
his freedom on the ground that the complaint against him does 
not charge a crime under the statute of the demanding state, the 
burden is on him to maintain his position by producing the statute. 
: WARRANT: PRESUMPTION. The issuance of a warrant of 
extradition creates a presumption that the prisoner detained un- 
der it is a fugitive. 

: CoNFLIcT oF EvIDENCE. In habeas corpus, where there is 
a substantial conflict in the evidence as to petitioner’s presence 
in or absence from the demanding state at the time the offense is 
alleged to have been committed, petitioner is not entitled to his 
freedom on that issue. 


AppraL from the district court for Lancaster county: 
WILLIAM M. Morninc, Jupce. Affirmed. 


C. C. Flansburg and J. G. Thompson, for appellant. 
L. F. Randolph, contra. 


Roser, J. 
Charles Chandler petitioned for a writ of habeas 
_corpus, alleging that he was unlawfully deprived of his 


liberty by L. E. Sipes, who was about to take petitioner . 


to Missouri to answer the charge of assaulting Mary 
Marnell with intent to kill her. The writ of habeas 
corpus was issued and petitioner was taken before the 
district court for Lancaster county. Sipes stated in 
his return that petitioner was detained under a war- 


ta 
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rant of extradition issued by the governor of Nebraska 
on a requisition from the governor of Missouri. On 
a trial of the issues, the proceeding to release peti- 
tioner was dismissed, and he has appealed. 

The grounds on which petitioner demands his liberty 
are that the complaint against him is not authenticated, 
that he is not charged with any crime under the laws 
of Missouri, and that he is not a fugitive from justice. 

Is petitioner entitled to his freedom on the ground 
that the complaint against him is unauthenticated? 
In making return to the writ of habeas corpus, Sipes, 
as officer, or agent of the state of Missouri, was re- 
quired by statute to set out a copy of the warrant 
under which he detained petitioner. Rev. St. 1913, see. 
9263. In performing his duty in this respect Sipes 
presented to the trial court a copy in the following 
form: 


‘“‘Tur State or Nespraska. Executive DepartTMent. 
“To L. E. Srpss: 

‘“Wuereas, Frederick D. Gardner, Governor of the 
State of Missouri, has demanded of the Governor of 
this State Charles Chandler charged with the crime of 
assault with intent to kill as a fugitive from justice 
from said State of Missouri and complied with the req- 
uisites in the case made and provided: 

‘“‘Now, therefore, I, Kerra Nevis, Governor, 
in the name and by the authority of the State of 
Nebraska, do issue this my warrant and authorize you 
to forthwith arrest the aforesaid Charles Chandler any- 
where within the limits of this state and transport 
him, the said Charles Chandler, to the line of this 
state, he the said L. E. Sipes paying all fees and 
charges for the arrest of the said Charles Chandler. 

‘‘And I do hereby command all sheriffs, constables 
and other officers in this state, to whom this warrant 
‘may be shown, to aid in the execution thereof, and 
furthermore, that you certify to me your proceedings 


under the same. 
103 Neb.—8 
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‘““In Witness WuHEREoOF, I have hereunto set 
my hand and caused to be affixed the Great Seal of the 
State of Nebraska. 

‘Done at Lincoln, this 4th day of March in the year 
of our Lord one thousand nine hundred and eighteen, 
the fifty-first year of the state, and of the independence 
of the United States the one hundred and forty-second. 

‘‘KerrH NEVILLE.’’ 

(Great Seal of the 
State of Nebraska, 

March Ist, 1867.) 

‘‘By the Governor: Charles W. Pool, Secretary 
of State.’’ 

This warrant in the hands of the officer acting for 
the governor of Missouri was prima facie evidence of 
the cause of the detention of which complaint is made. 
Rev. St. 1913, sec. 9265; McIntyre v. Mote, 77 Neb. 418. 
The burden, therefore, was on petitioner to prove that 
the complaint was unauthenticated, and for that pur- 
pose he relies on the complaint itself, which follows: 


‘‘State of Missouri a 
County of Buchanan 


Before Lyman W. Forgrave. 
Justice of the Peace within 
and for Washington Town- 
ship in Buchanan County, 
State of Missouri. 
‘“State of Missouri 
Plaintiff, 
v. Felony Complaint. 
‘*Charles Chandler, 
Defendant. 


‘‘Before me, the undersigned Justice of the Peace, 
personally came John Marnell, Jr., who says that on or 
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about the 23d day of September, A. D. 1917, at said 
county, Charles Chandler, upon the body of one Mary 
Marnell then and there being, feloniously, on purpose 
and wilfully with a dangerous and deadly weapon, 
to wit, a chair, which he the said Charles Chandler then 
and there had and held, did then and there make an 
assault, with the intent, the said Mary Marnell then and 
there to kill, contrary to the form of the statutes in 
such cases made and provided and against the peace 
and dignity of the state. 
“John Marnell, Jr. 
‘‘ John Marnell, Jr., first being duly sworn according 
to law, deposes and says that the facts stated in the 
above complaint are true. 
’ ‘John Marnell, Jr. 
‘‘Subscribed and sworn to before me, a justice of the 
peace within and for Washington township, Buchanan 
county, state of Missouri, this 26th day of November, 
1917. 
‘“‘L. W. Forgrave, Justice of the Peace.’’ 
While this complaint, as thus reproduced, does not 
show that it was certified by the governor of Missouri 
according to the ‘requirements of the federal statutes, 
the warrant of extradition is prima facie evidence of 
that fact. 11 R. C. L. p. 749, sec. 45; Farrell v. Hawley, 
78 Conn. 150, 112 Am. St. Rep. 98, note XV. Did 
petitioner, in seeking his liberty by means of habeas 
corpus, disprove the prima facie cause of detention 
shown by the officer’s return containing a copy of the 
warrant of extradition? The federal law does not 
require an executive, in making a requisition, to con- 
fine the complaint and the authentication thereof to a 
single document. They may properly appear separately 
among the requisition papers. The complaint was 
admitted in evidence under the following offer by peti- 
tioner himself: ‘‘I want to offer in evidence a copy of 
the complaint contained among the requisition papers 
which was presented to the governor of the state of 
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Nebraska as a basis for extradition.’’ This offer shows 
that the requisition contained other papers. They were 
not introduced in evidence, and they may have contain- 
ed the necessary certificate. The complaint, as introdue- 
ed, therefore, does not disprove the prima facie evidence 
that the governor of Nebraska acted on a proper req- 
uisition when he issued his writ of extradition, reciting 
as it did that the governor of Missouri ‘‘complied with 
the requisites in the case made and provided.’’ It fol- 
lows that petitioner is not entitled to his liberty on the 
ground that the complaint against him is unauthenti- 
eated. 

Should petitioner be released because he is not 
charged with any crime under the laws of Missouri? 
The sufficiency of the complaint, when tested by the 
technical rules of pleading, is a question for the 
Missouri courts. 11 R. C. L. p. 741, sec. 37. On its 
face the complaint charges all of the elements of the 
erime of ‘‘assault with intent to kill.’’ In habeas corpus 
such a complaint is prima facie evidence that a crime 
has been charged in the demanding state. In re Van 
Sciever, 42 Neb. 772; Farrell v. Hawley, 78 Conn. 150, 
112 Am. St. Rep. 98, note XII; 11 R. C. L. p. 735, 
sec. 29, p. 741, sec. 37. The burden was on petitioner 
to show by producing tue slatuie the insufficiency of 
the complaint. 11 R. C. L. p. 735, see. 29, p. 749, 
sec. 45. In the present case there is nothing in the 
record to refute these presumptions. 

Is petitioner entitled to be released on the ground that 
he is not a fugitive from justice? On this issue the 
contention of plaintiff is that he was not in Missouri at 
the time the crime is alleged to have been com- 
mitted. The issuance of the warrant of extradition 
created the presumption that petitioner was a fugitive. 
Dennison v. Christian, 72 Neb. 703. The evidence as to 
petitioner’s presence in or absence from Missouri when 
the offense is alleged to have been committed is con- 
flicting. In this condition of the record the rule is that 
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petitioner should not be discharged. Munsey v. Clough, 
196 U. S. 364. 
AFFIRMED, 
Lerron and Sepewick, JJ., not sitting. 


Ross Exven Fox, appetyant, v. Scanpinavian Mutua 
Aip AssocIATION, APPELLANT. 


Fitep JANUARY 20, 1919. No. 20206. 


1. Trial: ConFticT of EVIDENCE: SUBMISSION oF Issues. When, in 
a jury trial, the evidence is substantially conflicting upon the is- 
sues presented, so that different minds might reasonably reach 
different conclusions thereon, the cause must be submitted to the 
jury with proper instructions. 


2. Appeal: ExcLtusion oF Evipencre. Offered evidence, indicated in 
the opinion, is held to have been erroneously excluded. 


Appgeat from the district court for Douglas county: 
Wiuuis G. Sears, Jupce. Reversed. 


Thomas Lynch, for appellant. 
J. L. McPheely, contra. 


Sepewick, J. 

The court instructed the jury to find a verdict for 
the defendant. The question to this court is whether 
the evidence was in such a condition that the case 
should have been submitted to the jury. The defense 
was that the insured had made false answers in her 
application for insurance. The brief says that the 
burden of proof is on the defendant who asserts that, 
to prove that the answers were false, and that the in- 
sured knew what the questions were and the force and 
effect of the answers, and answered them falsely for 
the purpose of obtaining the insurance wrongfully. 
Perhaps the case was not tried strictly upon that 
theory. The evidence is in somewhat of a confused 
condition, but there is evidence that the first application 
was taken by one Sikes, as agent for the company; 
and that Sikes intended to and did impose upon the in- 
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sured; but there is no contention by the defendant that 
the policy should be avoided because of answers in the 
application taken by Sikes. Sikes was not called as a 
witness by the defendant, and we have not observed in 
the evidence any reason why he was not called. The 
defendant seeks to avoid the fact that Sikes deliberately 
planned to defraud the insured, and probably deceived 
the doctor who made the examination and led him to 
make a superficial examination. The evidence tends 
to show that Sikes did that. 

Dr. Curry made the physician’s examination for 
the company, and testified at large as a witness. He 
was asked, on the witness-stand, ‘‘Now, Doctor, you 
may state whether or not, aside from these several an- 
swers, you know whether or not you propounded the 
questions to the applicant at that time?’’ and answered, 
‘‘T think I did. I always have; that was my custom 
to do so, and unless there happened to be a question I 
knew by just seeing the applicant, or something of 
that kind, I would always ask the question, these I 
could not see without asking.”’ His whole evidence 
shows, as this answer shows, that he relied upon his 
custom in examining applicants for insurance, and had 
no distinct recollection himself of any question that’ 


he answered, or rather represented that the insured 
answered, were things that he ‘‘knew by just secing the 
applicant, or something of that kind;’’ and he testified 
that he saw the applicant and made a thorough physical 
examination, and that she appeared to be in good 
health and appeared to be all right. 

Proof was offered that about two years before that 
time this same doctor had examined this same applicant 
for insurance, and had, according to his custom, prob- 
ably asked the questions that he thinks he now asked 
in this second examination. In the meantime, between 
the two examinations, the insured had been in a 
tuberculosis hospital. This evidence of the former ex- 
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amination was excluded, and it seems erroneously. It 
tends to throw light upon the accuracy of the doctor’s 
recollection in regard to what questions he asked. He 
testified that he thought that the insured was a first 
class risk, and her general appearance was good, and 
that if she had had tuberculosis sufficient to go to a 
hospital her appearance would show it, and that she 
had no such appearance. He also said that he did not 
ask the questions when he could answer them himself 
by observation. He admits that he did not read the ap- 
plication to the insured, and that he did not instruct the 
applicant to read it. 

The witness Jackson, who was in the next room at 
the time, with ‘‘no door * * * just a large open- 
ing,’’ testified that he heard all that was going on, and 
stated positively that the doctor was not there fifteen 
minutes. The witness thought that it was not more than 
ten minutes. This is not denied by. the doctor. If he 
examined the insured physically, as he said he did, it 
would have taken the whole of the fifteen minutes at 
least. Jackson also testified that the insured had re- 
turned from the hospital some time before, and ap- . 
peared to be perfectly well, and considered herself 
perfectly well. There is no evidence contradicting this, 
and the defendant’s own evidence supports this theory. 

It does not seem to be clearly proved by this evidence 
that the doctor asked her the questions that he should 
have asked her and that he seems to suppose he did ask 
her, or that the insured knew that such questions were 
in this application covering a whole sheet, some of it 
of the very finest print, which was never read to her. 
He was not in her room altogether more than fifteen 
minutes during which he was making his observations 
and his physical investigation. It is not usual for an 
insurance company to send a physician to examine an 
applicant for insurance, who will form a custom of 
asking different questions from those in the written ap- 
plication and then writing down the answers to the 
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written questions in the application as though those 
were the ones that had been answered, and not sug- 
gest to the applicant to read the application, nor read 
it to the applicant himself, and then undertake to avoid 
the insurance because the answers written in the ap- 
plication were not correct. 

This case ought to have been submitted to the jury, 
and there was error in excluding the evidence of the 
former examination by the doctor. 

REVERSED. 

CornisH, J., dissents. 

Lerron and Ross, JJ., not sitting. 


Henry WEHNES ET AL., APPELLANTS, Vv. Henry Marsa 
ET AL., APPELLEES. 


Fitep JANUARY 20, 1919. No. 20264. 


1. Contracts: ConsIDERATION: FoRBEARANCE To Sug. Forbearance to 
sue, where no cause of action exists and the claim is groundless, 
is not a consideration to support a promise. 

: ImplLieD ContRAcT: CoNSIDERATION. Where the law im- 
plies a contract, a promise to do something else different from or 
in addition to that which the law implies is nudum pactum. 

3. Frauds, Statute of: ConrractT: PArt PERFORMANCE. “Performance 
of services of such a character that their value cannot be esti- 
waived by a pecuniary standard, so that the court cannot restore 
the promisee to the situation in which he was when the contract 
was made, or compensate him in damages, is sufficient to take 
such an agreement out of the statute of frauds.” Teske v. Ditt- 
berner, 70 Neb. 544. 


Where the services were not rendered in 
pursuance of an agreement made, and in reliance upon it, but 
had already been rendered at the time of entering into the agree- 
ment, the past performance of such services is not sufficient to 
take the agreement out of the statute of frauds. 


ApreaL from the district court for Jefferson county; 
Leanvper M. PemBerton, Jupcre. Affirmed. 


John C. Hartigan and M. A. Hartigan, for appellants. 
C. H. Denny and Hazlett & Jack, contra. 
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CornisH, J. 

Plaintiffs ask specific performance of a contract for 
a two-sevenths interest in the estate of William -Marsh, 
deceased, and assign error in the trial court’s sustain- 
ing of a demurrer to their petition. 

The petition shows that in 1870 Dora Wehnes, mother 
of the plaintiffs, then small children, having in her 
possession $420 of the $700 or $800, proceeds of the 
sale of the personal property of the estate of her de- 
ceased husband (which estate also included a 160-acre 
farm), married William Marsh father of defendants 
Marsh and a widower, and came to live with him on his 
homestead; that defendant Frank Marsh was born of 
the marriage, and the other defendants were then small 
children; that the homestead was but slightly improved, 
and with little stock upon it; ‘‘that the said Dora 
. Wehnes turned over to the said William Marsh’’ the 
$420, above mentioned, ‘‘and which belonged to these 
plaintiffs and the said Dora Marsh;’’ that ‘‘ William 
Marsh became and was a kind and considerate father to 
these plaintiffs;’’ that they continued to live at the 
home of William Marsh and their mother, working upon 
the lands in company with the other children, until they 
became of age, when they left to seek fortunes for 
themselves; that by reason of the profitable investment 
of the $420 and the aid furnished him by the children 
(including his own) and plaintiffs’ mother, the said 
William Marsh, at the time the plaintiffs became of age, 
had accumulated a fortune of $30,000; that at that time 
the plaintiffs received their share of the proceeds of the 
sale of the real estate belonging to their father’s estate, 
and, in company with their mother, desiring a complete 
settlement of affairs of their father’s estate, requested 
William Marsh ‘‘to repay to the said plaintiffs the sum 
of four hundred twenty ($420) dollars, together with an 
equitable division of the profits that had acerued by 
reason of the judicious investment and the labors of 
these plaintiffs;’’ that William Marsh ‘‘recognized’’ 
that the $420 and the services rendered had been the 
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foundation of his fortune and entered into a verbal 
contract with the plaintiffs, agreeing that, to equalize 
the amount that the plaintiffs had received out of their 
father’s estate, he would give to each of his children 
$1,500 out of his property; that the remainder of his 
property should remain intact, he and his wife to have 
the use of it during their lives, and that upon the death 
of William Marsh, in compensation for the said $420 
and its profits and the’ labor of the plaintiffs upon the 
farm, and in consideration of the forbearance of the 
plaintiffs in not requiring any settlement with him, ‘‘all 
the estate which he should leave at the time of his 
death should be equally divided between the children 
of the said William Marsh and these plaintiffs, * * * 
share and share alike,’’ to be paid out of his estate at 
the time of his death; that afterwards William Marsh 
gave each of his ohildran $1,500; that the plaintiffs per- 
formed the said contract upon their part, permitting the. 
said William Marsh to retain the $420 and accumula- 
tions thereof, and forbearing, in reliance upon such 
promise, an accounting or final settlement of the affairs 
of Fred Wehnes, deceased, their father; that on June 8, 
1901, the mother, Dora Marsh, died; that William Marsh 
died in February, 1915; that in 1909 William Marsh 
made a will, attempting to dispose of all of his property, 
in disregard of the contract entered into with plaintiffs; 
that in making the will he was unduly influenced; that 
the defendants claim to be the owners of the estate of 
William Marsh. It is prayed that the defendants be 
held to hold the property in trust, so that the contrast, 
under which two-sevenths of the same would go to the 
plaintiffs, may be specifically enforced. 

The will, mentioned in the petition, is attached, show- 
ing that William Marsh, deceased, gave to each of the 
defendants, who are his heirs-at-law, one-fifth of his 
property, consisting of real estate and personal prop- 
erty. 

We are of opinion that the trial judge did not err in 
sustaining the demurrer to the petition. 
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1. The contract would seem to be without considera- 
tion. According to the petition, the services rendered 
by the plaintiffs were performed as members of the 
family of William Marsh and wife, without any word or 
circumstance shown from which a presumption could 
arise that either Marsh or the plaintiffs expected com- 
pensation to be paid. In such case, there is no liability 
for compensation. Bell v. Rice, 50 Neb. 547; Pierce v. 
Coffee, 160 Ia. 30, 

It is alleged that the $420 was ‘‘turned over’’ by Mrs. 
Marsh to her second husband. What part, if any, of it 
belonged to the plaintiffs and what part to the mother 
is not shown; nor that the husband knew plaintiffs 
might be interested in it. In the two years since their 
father died, their portion of the $700 or $800, proceeds 
of the sale of the personalty, might properly have been 
expended by her in their behalf. Prior to the married 
women’s act in 1871 (Laws 1871, p. 68), the wife’s chat- 
tels became those of the husband, and her choses in ac- 
tion became his when reduced to possession; so that nei- 
ther the mother nor the children, through her, could base 
a claim upon the $420 turned over. Eggleston v. Slusher, 
50 Neb, 83. Forbearance to sue, where no cause of 
action exists and the claim is groundless, is not a con- 
sideration to support a promise. Palfrey v. Portland, 
S. & P. R. Co., 86 Mass. 55; Dunham v. Johnson, 135 
Mass. 310; Cline & Co. v. Templeton, 78 Ky. 550; 
Harris v. Cassady, 107 Ind. 158. 

2. Assuming that when plaintiffs became 21 years 
old the situation was such that the law would imply a 
promise in favor of the plaintiffs, the question arises: 
What promise would the law imply? It would be, first, 
a promise to pay reasonable compensation for the 
services rendered; and, second, a return of the $420 and 
interest which Marsh ‘‘took over’’ from his wife. In the 
absence of some agreement between Marsh and his wife 
that he would hold the money and invest it for her and 
the children, the law will not imply it. Where the law 
implies a contract, a promise to do something else 
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different from or in addition to that which the law im. 
plies is nudum pactum. Beach, Modern Law of Con- 
tracts, sec. 161; Merrick v. Giddings, 12 T. C. 294; 
Murtha v. Donohoo, 149 Wis. 481, 41 L. R. A. n. s. 246; 
Pollock (Wald’s) Contracts (3d ed.) pp. 199, 200. 

Where the claim or liability is one which can be liqui- 
dated in money, an action in equity for specific per- 
formance, such as we have here, does not lie. Kofka v. 
Rosicky, 41 Neb. 328, 350; Teske v. Dittberner, 70 Neb. 
544; Baumann v. Kusian, 164 Cal. 582; Haubrich v. 
Haubrich, 118 Minn. 394; Grindling v. Rehyl, 149 Mich. 
641,15 L. R. A. n. s. 466, and note; Kelly v. Kelly, 54 
Mich. 30; Cooper v. Colson, 66 N. J. Eq. 328. 

3. Aside from the above consideration, however, 
there is another reason why plaintiffs cannot recover in 
this action. Section 2623, Rev. St. 1913, provides that 
no estate or interest in land, such as is sought here, can 
be created unless by deed of conveyance in writing, 
subscribed by the party. The agreement alleged was 
oral; therefore void if within the statute. The statute is 
intended to protect valuable property and estates from 
fraudulent claims. Certain exceptions, or apparent ex- 
ceptions, to the provision may arise, such as where the 
promisee is to occupy some peculiar relation to the 
promisor; agrees to render a service, to be recompensed 
upon death of the promisor, where it is apparent that 
the service was not intended to be and could not be 
recompensed in money. In such cases, where the 
parties cannot be placed im statu quo, and no adequate 
compensation in damages could be allowed, the courts, 
exercising a sound discretion, the evidence being clear 
and unequivocal, may allow specific performance of the 
oral contract. In such cases, we say that not to enforce 
the contract would amount to a fraud upon the promisee. 
The right to the specific performance results from the 
acts done in the execution of the contract, referable to 
it. In the case in hand, the consideration of the plain- 
tiffs, if any existed, was a past consideration. The 
services had been performed when the contract was 
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made. The situation and relation of the parties as to the 
future were not altered. We know of no decision where 
a court has ordered specific performance when the 
services were not rendered in pursuance of the contract, 
but before it was made, and were not accompanied hy 
possession. Teske v. Dittberner, supra; Kofka v. 
Rosicky, supra; Riddell v. Riddell, 70 Neb. 472; Grind- 
ling v. Rehyl, supra; Price v. Lloyd, 31 Utah, 86,8 L. R. 
A. n. s. 870; Haubrich v. Haubrich, supra; Flood. v. 
Templeton, 148 Cal. 374; Robertson v. Corcoran, 125 
Minn. 118; Oles v. Wilson, 57 Colo. 246; Hamlin v. 
Stevens, 177 N. Y. 39. 

Plaintiffs cite several Nebraska cases. None of then, 
we believe, is contrary to the rule as above stated. The 
statute is a beneficial one to both the living and the dead 
and should not be emasculated by judicial interpreta- 
tions. Especially should estates after death not be sub- 
ject to a fraudulent diversion from their legitimate dis- 
tribution by reason of oral testimony, possibly influ- 
enced or changed by greed, sympathy, or uncertain 
memory of loug-past conversations. 

AFFIRMED. 

Lerron, Rose and Sxpewick, JJ., not sitting. 


Frank St. Crain v. State or NEBRASKa. 
Firep JANUARY 20, 1919. No. 20528. 


1. Receiving Stolen Goods: INTENT. The element of guilty knowledge, 
necessary to constitute the crime of receiving stolen property, is 
contained in section 8630, Rev. St. 1913, providing that the prop- 
erty must have been received from the robber, “with intent to 
defraud the owner.” 

2. Criminal law: HEvipence: OTHER Acts. “To make évidence of 
other acts available in a criminal prosecution, some use for it 
must be found as evidencing a conspiracy, knowledge, design, dis- 
position, plan, or scheme, or other quality which is of itself evi- 
dence bearing upon the particular act charged.” Clark v. State, 
102 Neb. 728. : 


Error to the district court for Buffalo county: Bruno - 
O. Hostetter, JupcE. Affirmed. 
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W. D. Oldham and Henry B. Fleharty, for plaintiff in 
error. 


Wills E. Reed, Attorney General, and Orville L. Jones, 
contra. 


CornisH, J. 

Defendant (plaintiff in error) was convicted of re- 
ceiving stolen property. 

Section 8630, Rev. St. 1913, on which the information 
was based, is in part as follows: ‘‘Whoever receives 
or buys any goods or chattels of the value of thirty-tive’ 
dollars, or upwards, that shall be stolen or taken by 
robbers, with intent to defraud the owner,’’ ete. 

It is argued that, although guilty knowledge is an 
element of the crime charged, neither those words nor 
their equivalent are contained in the statute. The 
charge that goods were received from A. (the robber), 
with intent to defraud B. (the owner), by necessary 
implication means that the receiver did not believe that 
A. had good right and title to the goods; else how could 
he have -intended to defraud the owner. 

It is said that the statute, as originally passed, had no. 
comma after the word ‘‘robbers,’’ and that the present 
punctuation, made without legislative authority, changes 
the meaning so as to give the statute a validity it would 
not otherwise have. This is doubtful. We think that, to 
avoid the tautological effect of the words used, the 
meaning must be the same. Besides, the present punc- 
tuation was used in the Revised Statutes, ratified by 
the legislature in 1913. 

Several errors are assigned, based on the introduction 
of certain evidence and an instruction dealing with it. 
There was evidence that one Faser bought from the 
accused the automobile stolen, and it appears that the 
state, without direct evidence as to how he got posses- 
sion, sought to show, as bearing upon guilty knowledge, 
that the defendant was in the business of receiving 
stolen automobiles and selling them. This was proper. 
It shows a plan or scheme and might be independent evi- 
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dence bearing upon knowledge or intent. His possession 
of the automobile, recently stolen, might be a suspi- 
cious circumstance, but explainable and not convincing. 
When we learn that he was in the business of receiving 
stolen automobiles and disposing of them in the same 
way and through the same man (Faser), the probabili- 
ties of guilty knowledge are greatly increased. 

The fact that there were found on defendant’s prem- 
ises dies or stencils for stamping numbers on Ford cars 
is significant, as was also the evidence of a curtain, 
found upon his premises, which the owner positively 
identified as having been attached to his car, stolen 
from another county. 

The evidence, that three of the cars which defendant 
sold were not shown to have been stolen, does not appear 
to have been objected to, but, even if objected to, it 
would be proper as illustrating the defendant’s plan cf 
doing business. 

The evidence, that three strange men were frequently 
seen at his place of business, was proper, as their pres-, 
ence there tended to explain his possession of the stolen 
automobiles. 

Of course, the defendant could not be charged with 
one crime and convicted of another. Evidence of this 
character is only admissible as it may throw light upon 
the question whether defendant knew, when he got vos- 
session of the automobile involved, that it was stolen. 
The trial court so instructed the jury, and, so far as we 
can see, fully protected defendant’s rights. Goldsberry 
v. State, 66 Neb. 312; Clark v. State, 102 Neb. 728; 17 
R. C. L. p. 75, sec. 80; Roscoe, Criminal Evidence (7th 
ed.) *96; State v. Antonio, 2 Const. Rep. (S. Car.) 776. 

We find no prejudicial error. 


AFFIRMED. 
Letron, Rost and Sepewicx, JJ., not sitting. 
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Cusrer TownsHip, ANTELOPE CoUNTY, APPELLEE, V. 
Boarp or Supervisors or ANTELOPE County, 
APPELLANT. 


Fivep January 20, 1919. No. 19912. 


1. Paupers: PETITION: SurFFiciency. An averment in a petition of 
circumstances showing destitution and inability to procure neces- 
saries or to have them provided by others is a sufficient allegation 
of dependence upon the public, under section 5797, Rev. St. 1913, 
when assailed by demurrer. Meyers v. Furnas County, 93 Neb. 
313. 


: Suprort By TownsHip. In counties under township or- 
ganization in which a poorhouse has not been established, the bur- 
den of supporting the poor in the respective townships, under 
chapter 20, Laws 1915, devolves upon such townships. 


Apprat from the district court for Antelope county: 
Anson A. WetcH, Jupce. Reversed. 


Lyle E. Jackson, for appellant. 
Williams & Kryger, contra. = 


Dean, J. 

Antelope county is under township organization. Cns- 
ter township, located therein, began this mandamus p-ro- 
ceeding to compel the county to provide for the support 
of certain paupers resident in and theretofore support- 
ed by the township. The county has not established a 
poorhouse. A demurrer to plaintiff’s petition was over- 
ruled, and, defendant electing to stand thereon, the 
writ was granted and defendant was required ‘‘to 
provide the paupers of plaintiff with support.’’ 'The 
county appealed. 

Defendant urges in support of the demurrer that the 
petition does not allege that the paupers in question 
_were without relatives of sufficient ability to support 
them, and that the duty of supporting paupers in coun- 
ties under township organization, who do not have such 
relatives, devolves on the township, and not on the 
county. Section 5797, Rev. St. 1913. 
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In Meyers v. Furnas County, 93 Neb. 313, it was held 
that an averment of circumstances showing destitution 
and inability to procure necessaries or to have them 
provided by others is a sufficient allegation of depend- 
ence upon the public when assailed by demurrer. The 
allegations in the petition come within the rule an- 
nounced in the Meyers case. 

Section 1008, Rev. St. 1918, provides: ‘‘The electers 
present at the annual town meeting shall have power: 
* * * Wight. To direct the raising of money by tax- 
ation for the following purposes: * * * 5. For 
the support of the poor within the town: Provided, 
when the county board of any county shall have estah- 
lished a poorhouse under any statute law of this state, 
the support of the poor shall be provided for by the 
county board, and no taxes for that purpose shall be 
voted by the electors at town meetings except sufficient 
to provide temporary relief.’’ 

That act, as a part of the township organization law, 
was enacted in 1895 (Laws 1895, ch. 28), and has 
remained substantially unchanged. Under that statute, 
in counties under township organization where no poor- 
house has been established, the duty of supporting the 
poor seems clearly to devolve on the township, and not 
on the county. Rock County v. Holt County, 78 Neb. 
616. The word ‘‘town’’ as there used evidently means 
“‘township.’’ In Waltham v. Town of Mullally, 27 Neb. 
483, the word ‘‘town”’ is frequently used for township. 

Section 5798, Rev. St. 1913, as amended, Laws 1915, 
ch. 20, sec. 4, reads: ‘‘The county board of each county 
shall be the overseers of the poor and are vested with 
the entire and exclusive superintendence of the poor 
in such county, excepting in cases of corporate towns 
or cities to which superintendence and jurisdiction 
shall be by law granted: Provided, the county board 
may employ a’physician by the year to furnish such 
medical service as may be required by the poor of their 
county, excepting in corporate towns or cities as herein 
provided.”’ 

103 Neb.—9 
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If the word ‘‘towns’’ as used in section 5798 is ccn- 
strued to include ‘‘townships,’’ then of course ‘‘town- 
ships’’ are excepted from the jurisdiction of the county, 
and the township must support the poor. But if the 
word ‘‘town’”’ is construed to mean ‘‘villages,’’ then 
townships would not be excepted, and so construed the 
section would be inconsistent with ‘section 1008 and 
subsequent re-enactments, and, if inconsistent, chapter 
20, Laws 1915, would be held to repeal section 10U8 
by implication. 

It has been held that the word ‘‘town’’ as used in 
legislative acts is without fixed significance, and the 
legislative intent must ordinarily be gathered from the 
occasion and necessity of the act. 4 Words and Phrases 
(2d ed.) 945. 

To hold that the legislature in section 5798, Rev. 
St. 1913, as amended, Laws 1915, ch. 20, sec. 4, by the 
use of the word ‘‘towns,’’ intended thereby to limit tbe 
statute to villages instead of making it general for 
all self-governing municipal organizations less than a. 
city or county and thereby make this statute incon- 
sistent with section 1008, Rev. St. 1913, and repeal it 
by implication, suggests that if the legislature so in- 
tended it would have used the word ‘‘villages’’ instead 
of the word ‘‘towns.’’ We conclude that the legisla- 
ture intended to except from the jurisdiction of the 
county all self-governing localities that were by other 
statutes given jurisdiction, and so used the general word 
‘‘town’’ that has been frequently so construed. 4 Words 
and Phrases (2d ed.) 945, 

Section 5798, Rev. St. 1913, being an act of 1875, pro- 
vided that justices of the peace should be overseers 
of the poor in their respective precincts in counties 
without township organization, and this apparently 
continued to be the law until the 1915 amendment. It 
would seem then that the purpose of the 1915 act 
was to confer jurisdiction over the poor in counties in 
which there was no township organization upon the 
county board instead of justices of the peace. This 
construction seems to make the provision of section 
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5798, as amended, Laws 1915, ch. 20, sec. 4, that excepts 
corporate towns or cities from the jurisdiction of the 
county boards reasonable and intelligible. We there- 
fore conclude that, under chapter 20, Laws 1915, in 
counties under township organization in which a poor- 
house has not been established, the burden of supporting 
the poor in the respective townships devolves upon 
such townships. 

The judgment is reversed and the cause remanded 
for further proceedings in accordance with law. 

REVERSED. 


Davip Mruuican v. State or NEBRASKA. 


Fitep JANuaARY 20, 1919. No. 20671. 

Criminal Law: SALE oF WHISKEY: SUFFICIENCY OF EvipENCE. The evi- 
dence is sufficient as to the first count, but insufficient to sustain 
the charge in the second court. 

Error to the district court for Madison county: 

Wittiam V. Auten, Juper. Affirmed in part, and re- 

versed im part. 


Barnhart & Stewart and Wiliam L. Dowling, for 
plaintiff in error. 


Willis E. Reed, Attorney General, and Orville L. 
Jones, contra. 


AupricH, J. 

The state of Nebraska prosecutes one David Milligan 
on two counts for the alleged sale of whiskey on 
November 4 and 5, 1917. At the trial the jury returned 
a verdict of guilty as charged in the information. The 
defendant appeals. The testimony amply supports the 
verdict as to the offense charged in the first count of 
the information, but the second count presents a mure 
serious situation. To this second count, the defendant 
interposes the defense of an alibi. This defense is 
recognized in law, and has many times been approved 
by this court. Then the question presented here is: 
Did the defendant establish an alibi? Was the evidence 
sufficient? 
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It seems that at, or about, 9 o’clock in the forenoon, 
defendant started in an automobile in company with his 
sister to their father’s home, about six miles north 
of Hartington; that they arrived there about 12 o’clock, 
noon, and had dinner there; that in the afternoon de- 
fendant spent the entire time up to and until 4 o’clock 
with his brother building a corncrib there on their farm 
north of Hartington; that he then ate an early supper 
with his sister, and started for Norfolk at 4:30 in the 
evening, and arrived there, according to the testimouy 
of his wife, some time after 6 o’clock. Then defendant’s 
evidence with respect to an alibi is corroborated by his 
sister, brother, and his wife; and also by Jacob Nitzem- 
burg. It is clear that defendant was not at the place 
where he was charged with committing the crime. The 
record examined and held that the evidence supports 
the verdict as to the first count in the information, put 
that the verdict as to the second count is not supported 
by the evidence. The judgment is affirmed as to the 
first count, and reversed and dismissed as to the 
second count. 

AFFIRMED ON FIRST COUNT, AND REVERSED AND DISMISSED 
AS TO SECOND COUNT. 


al 
CLemMa ELLWANGER, APPELLEE, v. Minnie R. W. Goss 
ET AL., APPELLANTS. 


Firep Fresguary 1, 1919. No. 20255. 
Fraud: Instruction. Instruction set out in the opinion held free from 
error under the pleadings and proof as shown in the record. 
AppgaL from the district court for Lancaster county: 
WittiaM M. Mornine, Juper. Affirmed. 


T. F. A. Williams, for appellants: 
C. C. Flansburg, contra. 


Morrissry, C. J. 
This is an action for damages, for false representa- 
tions, made in negotiating certain notes and mortgages 
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to plaintiff. There was judgment for plaintiff, and de- 
fendants appeal. 

Defendants, who are wife and husband, were the 
holders of certain notes and mortgages, aggregating 
$2,450, which had been executed by one Asbury and 
wife. The mortgages constituted second and third 
liens upon 80 acres of land in Nuckolls county. De- 
fendants indorsed these instruments to plaintiff, with- 
out recourse, in exchange for property owned by the 
latter. At the time the transfer was made, defendants 
represented that the mortgages were ample security for 
the notes, and made specific statements relative to the 
quality and improved condition of the land. 

The petition alleges that these representations were 
false; that the land was not ample security for the 
notes; and that its value, subject to the first mortgage 
thereon, did not exceed $900. This action is brought 
to recover the loss resulting to plaintiff from the in- 
adequacy of the mortgaged premises to satisfy the 
indebtedness secured. 

While plaintiff was holding the notes and mortgages 
in question, the land was sold by the Asburys to one 
Mitchell, who assumed the mortgages, paid plaintiif 
$600 on the principal, and then defaulted. Plaintiff 
thereupon instituted foreclosure proceedings, procured 
a decree and order of sale, and, in competitive bidding, 
purchased the equity in the premises, subject to the first 
mortgage, for $925. <A deficiency judgment for $1,320 
was entered against Mitchell. An execution was isstied 
thereon and returned, ‘‘No goods found.’’ Thereafter 
plaintiff brought this action, still having in her poszes- 
sion the original notes, which the Asburys had executed. 

The principal errors assigned by defendants center 
about the following instruction, given by the trial court: 

‘If, under the evidence and these instructions, vou 
find for the plaintiff, then you will, from the evidence 
before you, ascertain and determine, as best you can, 
the difference, if any, between the actual value of said 
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notes and mortgages at the time plaintiff traded 
for them and the value they then would have had :f 
said representations had been true. You will then 
deduct from this difference the $600 which plaintiff 
collected on the principal of said notes, and the $925 
which she bid on said land at sheriff’s sale, making a 
total to be deducted of $1,525, and, if there is any of 
said difference remaining, such remainder, together with 
7 per cent. interest thereon from the 9th day of Octo- 
ber, 1916—the date of said sheriff’s sale—will be the 
true amount of plaintiff’s recovery, if you find she is 
entitled to recover.’’ 

It is contended that this instruction is erroneous, in 
not allowing the jury to consider the value of tiie 
Mitchell judgment, or the Asbury notes, in determining 
to what extent plaintiff was damaged by defendants’ 
fraud. The opening paragraph of the instruction 
directs the jury to’determine from the evidence the 
difference, if any, between the actual value of the note» 
and mortgage and the value they would have had if 
defendants’ representations were true. Had defend- 
ants desired a more explicit statement, a suitable in- 
struction ought to have been tendered, but this was uot 
done. 

The instruction is further attacked on the ground that 
it limited the deduction to be made from plaintit?’s 
damages to the exact sum bid by her at the sheriff’s 
sale. It is claimed that plaintiff subsequently sold ihe 
land, at private sale, for an amount greater than that 
paid by her, and that defendants were entitled to have 
this fact considered in the determination of the damage 
sustained. The pleadings do not aver, nor does the 
proof show what the net profit, if any, was. If defend- 
aunts desired a finding on this question, it was their 
duty to put the matter in issue and then show by com- 
petent proof the net sum realized by plaintiff on the 
sale. 

The record being free from error, the judgment is 

AFFIRMED. 
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State or NeprasKa v. Rupo~pH SraPe.. 


Fitep Fepruary 1, 1919. No. 20729. 


1, Criminal Statutes: Construction. Criminal statutes must be 
strictly construed, but courts will not narrow ‘their terms so as to 
give them a strained or unnatural construction, and, where the 
language is ambiguous, that sense will be adopted that best har- 
monizes with the context and with the apparent policy and object 
of the legislature, 


2. Chattel Mortgages: Sark or Property. Section 534, Rev, St. 
1913, construed, and held to apply to the sale or transfer of mort- 
gaged chattels to a partnership. 


Error to the district court for Saline county: Rapa 
D Brown, Jupar. Eaceptions sustained. 


Charles F. Barth, for plaintiff in error. 
Glenn N, Venrick, contra. 


Morrissey, ©. J. 

Section 534, Rev. St. 1913, makes it a felony for the 
mortgagor of personal property to sell or dispose of 
any part thereof ‘‘to any person or body corporate’’ 
without the written consent of the mortgagee. Defend- 
ant was charged with a violation of this statute. The 
state proved that he had, without the consent of the 
mortgagee, sold and transferred a mortgaged automo- 
bile to a partnership. The trial court held that a part- 
nership was not a ‘‘person or body corporate,’’ 
and dismissed defendant. The county attorney brings 
the case here for a review of this ruling. 

It is apparent that the legislature intended by this 
statute to protect the interests of the mortgagee hy 
guarding against any disposal of the property without 
the latter’s consent. In the accomplishment of this 
purpose it would be immaterial to whom the sale or 
transfer was made. 


136 NEBRASKA REPORTS. [Vor. 103 


Sutherland State Bank v. Dial. 


Defendant argues that criminal statutes must he 
strictly construed. This is fundamental. But it is not 
proper to give them a strained or unnatural construc- 
tion. They should be so construed as to give effect to 
the plain meaning of the words employed, and, where 
they are of doubtful meaning, the court should adopt 
the sense that best harmonizes with the context and 
the apparent policy: and objects of the legislature. 

Within the contemplation of the statute, the sale or 
transfer of the property was a sale or transfer to sev- 
eral persons jointly. It follows that the ruling of the 


trial court was erroncous. 
i EXCEPTIONS SUSTAINED. 


SuTHERLAND State Bank, appELLANT, v. M. F. Diau er 
é AL., APPELLEES. 


Fitep Fesruary 1, 1919. No. 20310. 


1. Bilis and notes: Action: Parties. A bank which furnishes the con- 
sideration for a negotiable promissory note, but takes it payable 
to a third party, expecting it to take over the note for the con- 
sideration, which it failed to do, and which note remains the 
property of the bank, may without indorsement or assignment 
maintain an action in its own name on the instrument when such 
facts are stated in the petition. 

2, Contracts: RerorMATIox. In order to warrant the reformation of 
a written instrument in any material respect, the evidence must 
be clear, convincing and satisfactory, and until overcome by such 
proof, the terms of the instrument must stand as evidencing the 
intention of the parties. 

3. : BvurRDEN oF Proor. The burden of proof is upon 
those who seek to reform and change the terms of a written in- 
strument. Evidence examined, and held that this burden has not 
been met in this case. 


Appeal from the district court for Lincoln county: 
Hanson M. Grimes, Jupcr. Reversed, with directions. 


’ Beeler & Crosby, for appellant. 
Albert Muldoon, contra. 
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Lerton, J. 

Action upon a promissory note signed by the defend- 
ants, Dial and Laubner, as makers, payable to the 
Welpton Investment Company, and not assigned or 
indorsed to plaintiff. The defendants admit they signed 
the note, but plead, in substance, that the money for 
which the note was given was not borrowed by them, 
but by the Farmers Alfalfa Milling Company; that the 
note was signed by them as officers of that company, 
and the money was credited to and checked out by it. 
They pray that the note be reformed by striking out 
their names and attaching the name of the milling 
company. The court transferred the case to the equity 
side of the docket, tried it without a jury, found for 
the defendants, and dismissed the action. Plaintiff 
appeals. 

- The officer of the plaintiff bank, who made the loan, 

was not present at the trial, but it was admitted he 
would testify as set fortn in an afiidavit for con- 
tinuance. In substance this is as follows: That in 
December, 1909, he loaned the sum of $2,500 to the 
defendants; the note taken was made payable to the 
Welpton Investment Company, with the expectation 
of the bank to deliver the note to the Welpton Invest- 
ment Company, but this was not done, and it remained 
the property of the bank; that defendants tried to 
sell him a number of notes of the milling company, but 
he refused to buy them, or to make a loan to that com- 
pany because it was then in financial disrepute; that 
part of the debt has been paid, leaving still due the 
amount of $1,586.48. 

Defendants testify, in substance, that they were 
directors of the Farmers Alfalfa Milling Company; that 
this company owned $3,300 worth of notes given in pay- 
ment for stock subscriptions; that at a meeting of the 
company in December, 1909, a motion was carried that 
the treasurer be instructed and given power to borrow 
$2,500 or more on the notes of the Farmers Alfalfa 
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Milling Company. Dial was treasurer of the company. 
He and Laubner took these notes to the plaintiff bank 
and attempted to sell them to Mr. Worrell, the cashier. 
Worrell asked Dial for his authority, and he told 
him the board had directed him to do this. Worrell 
then told Dial to get a copy of the minutes. In abont 
two weeks they went back with a copy of the minutes, 
Worrell read them, looked the notes over, said they 
were all good except one, and said he would loan the 
money on the notes. Dial says: ‘‘I asked him if the 
president shouldn’t sign (the note), and he said, ‘There 
is none of you here but you and Leonard (Laubner). 
You and Leonard just sign.’’’ He (Worrell) put the 
minutes of the meeting and the $3,300 worth of notes all 
together, laid them on the table, and said, ‘‘That clears 
you.’”’ 

The money was deposited to the credit of the Mill- 

ing company and was drawn by it. Dial testified that 
Worrell said, ‘‘ ‘You are treasurer and director, and 
Leonard (Laubner) is director,’’’ and ‘‘ ‘this here 
protects you,’ pointing to the minutes.’’ Both defend- 
ants deny that Worrell told them he would not loan 
the money to the milling company. The original rote 
was renewed. The note in suit is for $2,000, and is 
dated July 22, 1910. 
- A witness for defendants, apparently disinterested, 
testified that he heard a conversation in the bank in 
December, 1909, that ‘‘Mr. Dial had a bunch of notes 
he wanted to sell to Mr. Worrell, and Worrell looked 
through the notes and told Mr. Dial he wouldn’t buy 
them, but would loan him, I think, $2,500 and take the 
notes as collateral.’? ‘‘Q. Was there any other con- 
versation as to any statements Mr. Dial made to Mr. 
Worrell with reference to the money and what he wanted 
it for? A. Yes, he said he wanted it for the Alfalfa 
Milling Company. Q. Anything else you remember? 
A. That is about all.’”’ 
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Another witness, apparently equally disinterested, 
testified for plaintiff that he heard Worrell say to 
defendants, ‘‘I won’t loan the Alfalfa Milling Company 
any money, but I will loan you and Laubner the money.’’ 

Plaintiff relies on the rule that parol evidence will 
not be received to vary or contradict the terms of a 
written instrument. Defendants concede this to be the 
general rule, but insist that in equity they are en- 
titled to show what the actual agreement was, and that 
they were only acting as agents for the milling company. 
Assuming without deciding, that, where there is nothing 
on the face of the instrument to show that the signers 
were acting for another, this right exists, do the facts 
warrant a decree of reformation? The minutes of 
the corporation meeting of December 13, 1909, recite: 
‘‘Motion made by W. D. Linden, that the treasurer be 
instructed and is hereby given power to borrow $2,500 
or more on the Farmers Alfalfa Milling Company notes, 
of Hershey, Nebraska. Seconded by Audersun. Motion 
carried.’? 

Laubner is not mentioned in the motion, hence he 
had no authority to act for the corporation, and his 
signature could not bind it. It could only bind him 
personally. Even as to the treasurer, when it is 
remembered that the milling company had about $3,300 
in farmers’ notes on hand, this motion is ambiguous. 
Does it mean that the treasurer is authorized to borrow 
on notes to be executed by the corporation, or that he 
is authorized merely to pledge the notes then held by it? 

The Negotiable Instruments Act provides: ‘‘ Where the 
instrument contains or the person adds to his signature 
words indicating that he signs for or in behalf of a 
principal, or in a representative capacity, he is not 
liable on the instrument if he was duly authorized; hut 
the mere addition of words describing him as an ageut, 
or as filling a representative character without dis- 
closing his principal does not exempt him from personal 
liability.’? Rev. St. 1913, sec. 5338. 
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It is settled law that, in order to justify the reforma- 
tion of a written instrument, the proof that it does not 
conform to the intention of the parties, and was made 
by mistake, must be clear, convincing and satisfactory. 
While a preponderance of the evidence is all that is 
required, the fact that the note bears no evidence upon 
its face that it is other than the individual obligation of 
the men who signed it raises a strong presumption, 
and under the statute almost an unrebuttable, that the 
defendants did just what they intended to do, and that 
it is their individual obligation. Unless this. presump- 
tion is overcome by convincing proof, the instrument 
must stand as it was written. This court has stated 
these principles repeatedly. Topping v. Jeanette, 64 
Neb. 834, and cases cited in opinion. Also, Baker tv. 
Montgomery, 78 Neb. 98; Bingaman v. Bingaman, 
85 Neb. 248. 

It is a significant circumstance that the note sued 
upon is not the original note, but a new obligation 
given after its maturity, and at a time when the 
evidence indicates it was well known that the corpora- 
tion was in financial straits. Moreover, the direct 
testimony by an apparently disinterested witness that 
he heard the banker refuse to make the loan to the 
corporation, but offer to make it to the defendants 
themselves, seems to us entitled to much weight. 

We are of the opinion that the surrounding circum- 
stances, when all the testimony is considered, tend to 
weaken rather than strengthen the defendants’ testi- 
mony, and that the evidence is not sufficient to justify 
- the reformation prayed. 

Defendants insist that the judgment should stand, 
for the reason that the note was on its face payable 
to the Welpton Investment Company, and there is no 
indorsement or assignment from that company to the 
plaintiff. They objected to its introduction in evidence 
on that ground. As a general rule, an action on a 
negotiable promissory note must be brought in the 
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name of the payee, indorsee or assignee, but the 
petition pleads that, though the note was made pay- 
able to the Welpton Investment Company, and plain- 
tiff intended to deliver the same to it, this was never 
done, and plaintiff is now the owner and holder of the 
note, and entitled to the money due thereon. 

It is in evidence that the note was made payable to 
the Investment Company, ‘‘with the expectation, as 
was customary, for said plaintiff bank to deliver said 
note to said Welpton Investment Company, and with 
the expectation that said Welpton Investment Company 
would refund to said plaintiff the consideration for said 
note, but that said note was not delivered to said Welp- 
ton Investment Company, and that said note remained 
the property of the Sutherland State Bank, and that 
said Sutherland State Bank furnished the considera- 
tion.’’ 

The petition sets forth a good and valid reason in 
equity why the suit was brought in the name of plain- 
tiff, and the evidence supports its allegations. 3 R. C. 
I. p. 991, sec. 199. No one else had any real or 
actual interest in the instrument, and the action must 
be brought in the name of the real party in interest. 
It has been held: ‘‘The owner of a promissory note, 
in which a third party by mistake or inadvertence is 
named as payee, may sue on it without indorsement, 
on proof of such ownership by evidence other than the 
note.’’ Spreng v. Jum, 18 Am. & Eng. Ann. Cas. 222, 
109 Minn. 85. This principle applies. 

Considering the whole transaction, we are satisfied 
that plaintiff is entitled to maintain the action in its 
own name, and that the defendants have not sustained 
the burden of proof in their cross-action to reform the 
instrument. The judgment of the district court is 
therefore reversed, with instructions to ascertain the 
amount due upon the note, and render judgment 
accordingly. 

REVERSED, 

Sepewick, J., not sitting. 
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Sratr, Ex REL. Winus EK. Resp, ArrornEY GENERAL, 
RELATOR, V. GARDEN COUNTY ET AL., RESPONDENTS. 


FILep Fesruary 1, 1919. No. 19387. 


- Counties: BounpARIES. The boundary between Grant county and Gar- 
den county held to be the section line running north and south 
three miles west of the range Jine between ranges 40 and 41, in 
townships 21, 22, and 23. 


Original application for writ of ouster. Writ al- 
lowed. 


Willis E. Reed, Attorney General, George W. Ayres, 
A. D. Fetterman, W. H. Thompson and D. F. Osgood, 
for relator. 


_H. J. Curtis and F. A. Dutton, contra. 
Ross, J. 


This is an original action in the nature of quo war- 
ranto brought in the supreme court by the state of 
Nebraska, on the relation of the attorney general, to 
oust Garden county and its officers from exercising 
jurisdiction over a strip of land about 18 miles long 
and about three miles wide running north and south in 
townships 21, 22, and 23 north, range 41 west of the 
sixth principal meridian; it being alleged that the 
territory in controversy is in Grant county. Respond- 
ents in their answer deny the allegations on which re- 
lator bases his prayer for the writ. To the answer 
relator demurred. In an opinion overruling the de- © 
murrer there is a statement of the case. State v. 
Garden County, 99 Neb. 807. Hon. William Mitchell 
was appointed referee to take the testimony and to 
report his findings of fact and conclusions of law. 
Upon a full hearing, after taking testimony at great 
length on both sides, the referee found the issues in 
favor of relator. Defendants excepted, and the case 
is presented on the exceptions. The controversy be- 
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tween Grant county and Garden county is described 
by the referee in his report as follows: 

‘“‘The question involved is whether the territory 
three miles west from the east side of range 41, in 
townships 21, 22, and 23, west of the 6th P. M., is in 
Grant or Garden county, Nebraska. It is contended vy 
Grant county that the 25th degree of longitude west 
from Washington is the west line of Grant county. 
Garden county contends that the west line of Grant 
county is the range line between ranges 40 and 41 in 
said townships. Just where the 25th degree of longi- 
tude was located on the earth’s surface no one seemed 
to know prior to 1912. Grant county claimed that it 
was at or near the west line of the aforesaid disputed 
territory. In 1912, at the request of Grant county, E. 
C. Simmons, deputy state surveyor, established by sur- 
vey the aforesaid degree of longitude approximately 
three quarters of a mile east of the west line of said 
disputed territory, and Grant county, admitting the 
correciness of said survey, has since claimed the line 
established by said survey as the 25th degree of longi- 
tude as and for the west line of said county. 

‘‘Grant county claims said disputed territory because 
it contends that it has long exercised jurisdiction and 
authority over same, and also because it is east of the 
25th degree of longitude found and established by 
the Simmons survey. Garden county claims said dis- 
puted territory, without regard to where said 25th 
degree of longitude is located, because it contends that 
it and Deuel county have long exercised jurisdiction 
_ and authority over same. Garden county was formed 
in 1910 from a part of Deuel county. 

‘Where the 25th degree of longitude west from 
Washington is located and whether or not the different 
acts defining the boundaries of Grant county, passed by 
the legislature of Nebraska, are unconstitutional are 
not the vital questions in issue. The moving con- 
sideration for the decision in this case necessarily in- 
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volves the question of jurisdiction over the territory 
in question. 

‘‘Hach county contends that it has always exercised 
exclusive jurisdiction over said disputed territory. This 
case, in my opinion, should be decided solely in favor 
of the county whose equitable claim of jurisdiction over 
the territory in question preponderates, if the record 
discloses such a state of facts. In order to do this it will 
be necessary to examine the evidence. It would not be 
possible to present within reasonable bounds any con- 
densation of the great mass of evidence given at the 
trial that would materially aid the court in déaling with 
exceptions to this report. To give a just impression 
of its value, it would be necessary to set out an ab- 
stract of same. While it may be improper, yet, for 
the purpose of showing the court the reasons for my 
decision in this case, I am going to cite to the court, in 
a limited way, the evidence on which I base my findings 
of fact and conclusion of law.’’ 

Following this statement the referee makes specific 
findings on the issues of fact and concludes as follows: 

‘‘T therefore find that the 25th degree of longitude 
west from Washington is the boundary line between 
Grant and Garden counties, Nebraska, and that said 
25th degree of longitude is located in townships 21, 22, © 
and 23, range 41, at the place where the survey of said 
territory made by H. C. Simmons, deputy state sur- 
veyor, in 1912, establishes and locates same. 

‘“‘T further find that a writ of ouster should ‘issue 
against Garden county and its officials, and that they 
be ousted from all parts of said territory east of the 
25th degree of longitude west from Washington in 
townships 21, 22, and 23, range 41, and that Garden 
county pay the costs of this action. 

‘‘My conclusion of law is that Garden county is pre- 
vented by the equitable doctrine of estoppel or laches 
from now claiming that the boundary line between 
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Grant and Garden counties is the range line between 
ranges 40 and 41 in townships 21, 22, and 23. 

‘In view of the fact that said 25th degree of longi- 
tude west from Washington dismembers farms and 
ranches and places them in different counties, and that 
without regard to section lines as established by 
government survey, I recommend that the court fix the 
west line of said disputed territory, as claimed by 
Grant county, three miles west of the range line he- 
tween ranges 40 and 41 in townships 21, 22, and 23 as 
the boundary line between Grant and Garden counties, 
Nebraska.’’ 

It is argued on behalf of respondents that the findings 
on which the referee bases his conclusions are not sup- 
ported by the evidence. The testimony is too vo- 
luminous for analysis in an opinion, but the findings 
which control the decision are amply supported by 
the evidence. It follows that the exceptions are 
overruled, and that the report of the referee is con- 
-firmed. 

It is therefore adjudged that the boundary between 
Grant county and Garden county is the section line 
running north and south three miles west of the range 
line between ranges 40 and 41 in townships 21, 22, 
and 23. Writ of ouster allowed to prevent defendants 
from exercising county jurisdiction beyond the boun- 
dary described. 

WRIT ALLOWED. 


The following opinion on motion for rehearing was 
filed April 4, 1919. Rehearing denied. 


Per Curiam. 

On the motion for rehearing, it is contended that, as 
the finding is that the 25th degree of longitude west 
from Washington is the boundary line between the 
two counties, the order fixing the line three miles west 
of the range line amounts to an arbitrary change of the 


county line, which of course the court is not author- 
103 Neb.—10 
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ized to do. The court understood the finding to be that 
the 25th degree of longitude was originally fixed by the 
legislature as the boundary line, but that Garden 
county is prevented by estoppel, as is explained in 
our former opinion, from now claiming that as the 
practical boundary line, and as both counties have 
ignored that as the boundary and the towuships have 
been organized and farms and ranches located with 
reference to a different boundary line, the line so 
established by the practice of the public and of the 
farm owners should be regarded as the tre line, and 
it was therefore so adjudged in the decision. 


Irvin F. Cross, aPppELLANT, v. Frank L. Prowaska Er 
AL., APPELLEES. 


Fitep Fepruary 1, 1919. No. 20336. 


Appeal: Birt or Exceptions. A purported bill of exceptions not al-° 
lowed by the trial court or not authenticated by the clerk of the 
district court will be disregarded on appeal. 


Appreat from the district court. for York county: 
GrorcE F. Corcoran, Jupcr. Affirmed. 


George W. France and F. C. Power, for appellant. 
E. A. Gilbert, contra. 


Ross, J. 

This is an action to recover a commission of $500 
for the sale of land. From a judgment on a verdict in 
favor of defendants, plaintiff has appealed. 

The assignments of error are based on misconduct 
of a witness and of the jury. The evidence has not 
been preserved by a bill of exceptions, and without the 
evidence the merits of the assignments cannot be 
determined. What purports to be a bill of excep- 
tions was filed in this court, but it was not allowed as 
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such by the trial judge or authenticated by the clerk 
of the district court. It must therefore be disregarded 
on appeal. Dugger v. Smith, 94 Neb. 552; Gay v. 
Reynolds, 57 Neb. 194. 

AFFIRMED. 


StTaTE, EX REL. WILLIAM Toor ET AL., APPELLANTS, V. 
AvBert V. THomas, County ATTORNEY, APPELLEE. 


Firep Feseuary 1, 1919. No. 20210. 


1, Aliens: INHERITANCE: EScHEAT. Under sections 6273, 6274, Rey. 
St. 1913, nonresident aliens cannot inherit title nor right of pos- 
session of lands in this state; but, the same must be forfeited 
to the state as provided in those sections. 


2. Mandamus: PAgTies: FORFEITURE oF LANDS. It is the duty of the 
county attorney of the county in which the lands lie to proceed 
under the statute to forfeit the lands to the state, and, if he re- 
fuses or neglects to do so, such nonresident alien heirs may en- 
force sucht action by mandamus. ; 

3. Escheat: Riguts oF NONRESIDENT ALIENS. When lands of a dece- 
dent, from whom such aliens would inherit if residents of the 
state, are so forfeited to the state, they are entitled to the value 
of such portion as they would, if residents, inherit; such value 
to be ascertained as provided in the statute. 


AppeaL from the district court for Butler county: 
Gzorce I’. Corcoran, Jupce, Reversed, with directions. 


Crane, Boucher & Sternburg and Bulkley, More & 
Tallmadge, for appellants. 


R. C. Roper, C. M. Skiles and A. V. Thomas, contra. 


Sepewick, J. ' 

John Toop, a resident of Butler county, in this state, 
died, leaving a widow and no children. At the time 
of his death, he was the owner of a farm in that county. 
Some time after his decease his widow also departed 
this life, and these relators, who are his nieces and 
nephews, being children of a deceased brother and 
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sister, aud are residents of Great Britain, began this 
action in mandamus in the district court for Butler 
county, to require the respondent, as county attorney 
of that county, to proceed under article V (secs. 6272- 
6276), Rev. St. 1913, relating to escheats, to forfeit io 
the state the title in this land. The respondent filed a 
general demurrer to the petition, which was sustained 
by the court, and the action dismissed; and the 
relators have appealed to this court. 

There is no contention but that the petition alleges 
facts sufficient to require the determination of the 
question whether the relators as nonresident aliens 
have any interest in the real estate in question, or in 
the proceeds thereof when the title is forfeited to 
the state. Section 6273, Rev. St. 1913 provides: 
‘‘Nonresident aliens and corporations not incorporated 
under the laws of the state of Nebraska are hereby 
prohibited from acquiring title to or taking or holding 
any lands or real estate in this state by descent, devise, 
purchase, or otherwise, only as hereinafter provided; 
* * * it shall be the duty of the county attorney in 
the counties where such lands are situated to enforce 
forfeitures of all such lands as provided by this arti- 
cle.’? The next section, 6274, Rev. St. 1913, repeats the 
provision that it shall be the duty of the county attor- 
ney to proceed to forfeit the title to the state, provides 
how the action shall be begun and summons shall 
be served ‘‘upon the nonresident alien defendants,’’ and 
continues: ‘‘And the court shall have power to hear 
and determine the questions presented in such cases and 
to declare such lands escheated to the state. * * * 
The heirs or persons who would have been entitled to 
such lands shall be paid by the state of Nebraska the 
full value thereof, as ascertained by appraisement apon 
the oaths of the judge, treasurer and clerk of the 
county where such lands lie, and such lands shall 
then become subject to the law, and shall be disposed 
of as other lands belonging to the state. * * * The 
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widow, heirs and devisees, or either of them, of deceased 
nonresident aliens, may, * * * instead of the for- 
feiture herein provided for, have the lands sold as in 
partition’? and in such case the land shall be sold and 
the proceeds ‘‘shall be divided according to the re- 
spective interests of the parties the same as if there 
had been no escheat.’’ 

Under these provisions such nonresident alien heirs 
do not acquire the legal title to the land, and cannot 
take or hold the land, that is, they cannot enforce pos- 
session of the land. But when the county attorney has 
performed his duty, and the lands are sold as in parti- 
tion, they take their portion of the proceeds ‘‘according 
to the respective interests of the parties.’’ The heirs 
of this estate, or some of them, have been interested 
in several actions in which they attempted to assert 
title in this land, and have failed because under this 
statute they cannot by descent take title nor right of 
possession. This article V was enacted in 1889 (Laws 
1889, ch. 58); and former acts in regard to interests of 
nonresident aliens in real estate were by that act re- 
pealed. Since the enactment of that statute, there have 
been several decisions of this court in which the statute 
was referred to and some of its provisions were con- 
strued. In Glynn v. Glynn, 62 Neb. 872, the provision of 
the statute that ‘‘the provisions of this act shall not ap- 
ply to any real estate lying within the corporate limits 
of cities and towns’’ was construed, and it was held 
that nonresident alien heirs could inherit the title to 
real estate situated in cities and towns, and that a 
resident alien within the meaning of the Constitution 
was one who resides in the state of Nebraska. What in- 
terest they would take in lands in the state not in cities 
and towns was not involved in the case, but the opinion 
recited that they were ‘‘prohibited from acquiring or 
holding any lands or real estate in this state by descent, 
devise, purchase, or otherwise’’ which is strictly true so 
far as acquiring by descent the title or right of posses- 
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sion of lands. In Dougherty v. Kubat, 67 Neb. 269, 
the same question was involved as to the right to in- 
herit the title and right of possession of lands situated 
in corporate limits of cities and villages, and Glynn vw. 
Glynn, supra, was followed and adhered to. In neither 
of these cases was anything involved or even stated in 
regard to the right of these heirs to have the title 
transferred to the state and be paid the value therecf, 
as provided in the act. In the more recent case, brought 
by some of the heirs of John Toop (Toop v. Palmer, 
97 Neb. 802), the judgment of the district court was 
affirmed, in which it was held that the resident heirs of 
John Toop, who could inherit the legal title and right 
of possession, could maintain an action to set aside a 
deed which they had been induced to execute upon the 
false representations that the alien nonresident heirs 
had the same rights of inheritance and possession that 
they themselves had. There is perhaps some language in 
that opinion that might be considered as derogatory to 
the rights of these parties to the relief herein de- 
manded, but nonresident aliens, who are not parties 
to that nroceeding, would not be bound by such ex- 
pressions, particularly as they do not seem to have 
been necessary to the decision in that case. In Glynn 
uv. Glynn, supra, it was held that the proviso in the 
statute, that it should not apply to lands within cities 
and towns, ‘‘by implication at least, is a legislative 
declaration that lands. within the corporate limits of 
cities and towns should remain unaffected by the com- 
mon-law doctrine of inheritance, and that the general 
law of descent should apply.’’ By the same reasoning 
the provision of the statute that they should take no 
interest ‘‘only as hereinafter provided,’’ and that the 
lands should be sold and the proceeds ‘‘divided ac- 
cording to the respective interests of the parties the 
same as if there had been no escheat,’’ is, by implica- 
tion at least, the legislative declaration that the right 
to the value of the ‘‘respective interests’’ ‘‘should re- 
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main unaffected by the common-law doctrine of in- 
heritance,’’ and that so far the general law of descent 
should apply. 

The county attorney ‘should have proceeded under 
the statute to forfeit the title and right of possession 
to the state, and the judgment of the district court is 
reversed and the cause remanded, with instructions to 
allow all persons claiming any interest in the lands 
to become parties to the proceedings, and to ascertain 
their interests, and, at the request of any interested 
party, proceed as in actions for partition, and enter 
judgment accordingly; the costs now incurred to he 
paid by the parties incurring them, and subsequent 
costs to abide the result as in partition. 

REVERSED. 


Lerron and Aupricu, JJ., not sitting. 

The ‘following opinion on motion for rehearing was 
filed May 17, 1919. Rehearing denied. 

Per Curiam. 

In the briefs upon the motion for rehearing it is 
assumed that chapter 58 of the Laws of 1889 has no 
application to nonresident alien heirs of a resident 
of this state. The first section of the act applies to all 
nonresident aliens, and provides that they shall rot 
take or hold lands by descent. So far as they are 
prevented from inheriting, their rights would, of course, 
revert and escheat to the state; and the purpose of 
the act is to provide for such cases where the rights 
of nonresident alien heirs revert and escheat to the 
state. And, so, the nonresident alien heirs of a resi- 
dent of the state are in the same position as are such 
heirs of a nonresident of the state. It would be strange 
indeed if the legislature had intended to discriminate 
against the heirs of a resident and in favor of the heirs 
of a nonresident. ‘‘No distinction shall ever be made by 
law between resident aliens and citizens in reference to 
the possession, enjoyment or descent of property.’’ 
Const., art. I, sec. 25. And, so, in Glynn v. Glynn, 62 
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Neb. 872, it is said: ‘‘The record also discloses that 
Robert Glynn, deceased, was an alien; but, in view of 
our constitutional provisions respecting alien residents, 
that fact is not of importance.’’ 
The motion for a rehearing is 
OvERRULED. 
Letrron, J., not sitting. 


Epwarp F. Dieter, aPPELLEE, v. DoonirrLe Propuck 
CoMPANY ET AL., APPELLANTS. 


Firep Fresruary 1, 1919. No. 20268. 


1. Master and Servant: ASSUMPTION or RIsK. An employee by his 
contract of employment assumes the ordinary risks and dangers 
incident to his employment. If, however, the machinery or ap- 
plianees furnished by the employer are known to the employee to 
be defective and dangerous, but he is induced to continue in such 
service on the promise of the employer to remedy such defect, 
and he relies on such promise, he does not thereby assume the 
risk of an injury he may sustain by reason of such defective ma- - 
chinery or appliance. 

2. Evidence examined, discuss2d in the opinion, and held sufficient 
to support the verdict. 


AppraL from the district court for Lincoln county: 
Hanson M. Grimes, JupcE. Affirmed. 


Hoagland & Hoagland and George N. Gibbs, for ap- 
pellants. 


Beeler & Crosby, contra. 


‘Dean, J. 

Plaintiff is a baker by trade. He sued defendants io 
recover for personal injuries sustained by the bursting 
of a hot-water tank in defendants’ bakery while in 
their employ. He recovered a verdict and judgment 
thereou for $1,300, aud defendants appealed. 

The bakery consists of a salesroom fronting on the 
street with a bakeroom in the rear. The tank in 
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question was an ordinary 30-gallon hot-water kitchen 
range tank, formerly used in connection with a kitch- 
en range, that was converted by defendants into a 
steam boiler and installed by them in the bakeroom 
before jplaintiff’s employment began. It was nsed to 
generate the steam used by bakers to keep the bread 
moist. The force of the explosion carried the tank 
through the ceiling of the bakeroom, the ceiling of the 
room immediately overhead, and through the roof. 
When the tank exploded plaintiff was alone in the bake- 
room. He sustained severe face and body burns. A 
leg was broken in two places. A rib was broken and an 
eardrum punctured. Some of his injuries are peruia- 
nent; the broken leg being two inches shorter than 
normal. 

Plaintiff pleaded generally defendants’ negligence in 
supplying neither a steam gauge nor ‘‘a proper boiler 
of sufficient strength’’ and ‘‘in allowing said boiler to 
remain iu its defective condition.’’? In view of plain- 
tiff’s allegations and evidence on this point that will 
be presently noted, the court did not err in overruling - 
‘‘defendants’ motion to withdraw from the jury the 
issue of a defective boiler outside of the question of a 
steam gauge.’’ 

Tne plumber who was employed by defendants to 
convert the tank into a steam boiler and install it testi- 
fied that he did so under protest, and that he told one 


of the defendants at the time that the tank as installed . 


was unsafe. He said that the 40 feet of steam coil 
was sufficient to heat a boiler of 300 gallons capacity, 
and that the 30-gallon tank to which the coil was at- 
tached would generate too much steam for safety, and 
that the small tank was not of sufficient strength to 
withstand the ordinary pressure. 

- It is admitted by defendants that no steam gange 
was ever attached to the tank, but considerable stress 
is laid on the fact that a ‘‘pop-off valve’’ was at- 
tached thereto before plaintiff entered their employ. 
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On this point Frank T. Sullivan, a plumber, as disclosed 
in defendants’ brief, testified: ‘‘Q. Is there any 
accuracy as to the pressure your pop-off is withstand- 
ing, unless it is tested by a steam gauge? A. No; you 
can’t tell a thing about it without you compare it with 
the steam gauge.’’? On the cross-examination by defend- 
ants, W. T. Green, a plumber, testified: ‘‘Q. What 
benefit would a steam gauge have been on the tank, with 
a pop-off that was working there that would pop off at 
about 10 pounds, to prevent a blow-out? A. There 
would be no way of telling, unless this pop-off would be 
set by a steam gauge, to tell whether it was set at 10 
pounds or 100 pounds, and by using a steam gauge it 
would indicate the amount of pressure on the boiler 
at all times.”’ 

Defendants argue that the testimony respecting in- 
stallation has no bearing on the issues. It seems to us 
that the court did not err in admitting it. The evidence 
bore on the question of defendants’ negligence as to 
whether they installed and retained a defective boiler 
without a steam gauge. The evidence was explanatory 
of the accident. It is reasonable to believe that the 
jury concluded that, had there been a steam gauge on 
the boiler, a reasonably prudent man would have dis- 
covered the danger in time to have prevented the ex- 
plosion, or in any event to have made his escape. It 
was not shown in the premises that plaintiff was other 
. than a reasonably prudent and careful man, and the 
jury after seeing and hearing him testify were better 
able to pass on that question than a reviewing court 
can be with only the typewritten page for its guidance. 
There is testimony from which the jury could find that 
plaintiff was not placed in charge of the bakery with 
instructions or permission to procure such fixtures or 
safety appliances as he deemed necessary. 

Plaintiff was a baker. It does not appear. that he 
was conversant with steam fitting or plumbing. In 
defendants’ brief it is said: ‘‘It appears that in mak- 
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ing bread it is necessary to use a small amount of steam 
or vapor in the proof-box in order to moisten the bread, 
and this can be secured in various ways. In some 
bakeries the steam is generated by heating a pan of 
water on a gas stove, or by placing a heated brick in 
a pail of water, or by conveying the steam from the 
mouth of a teakettle through a rubber hose to what is 
called the proof-box.’’ This statement naturally sug- 
gests that, if any of the agencies for creating steam so 
pointed out had been used by defendants, there would 
have been no explosion. It is also said: ‘‘In the 
instant bakery a pipe extended from the top of the 
boiler to the proof-box with a stop-cock near the end, 
through this pipe the small amount of steam was con- 
veyed as rieeded in the baking of bread.’’ 

Defendants maintained their living rooms over the 
bakery. It was shown that the rooms were heated by 
steam radiators that were attached to the hot-water 
tank in question, and that they were so installed to 
relieve in part the steam pressure in the tank. It is 
not in evidence that in May, when the explosion oe- 
eurred, that steam was permitted to circulate in or 
escape through the radiators, and without proof the 
jury would not, of course, assume that such was the 
case. So that the radiators at the time of the explosion 
afforded no relief from excessive steam pressure in 
the tank. 

Defendants argue that plaintiff assumed the risk of 
his employment. On the cross-examination plaintiff tes- 
tified: ‘‘Q. You never went up and told her that you 
were going to quit work unless she fixed it and got a 
steam gauge, did you? A. No; I didn’t think it was . 
necessary. She had promised to put it on.’’? It is in 
evidence that on two or more occasions one of tiie 
defendants told plaintiff in response to an inquiry by 
him that a steam gauge had been ordered. Defendants 
complain because the petition does not in direct terms 
allege a reliance by plaintiff.on the promise, but the 
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attention of the district court was not challenged cn 
this point, and the case was apparently tried on the 
theory that reliance on the promise was pleaded. It is 
in evidence that plaintiff repeatedly requested and 
defendants as often promised to install a steam gauge, 
and that he remained in their employ in reliance on 
their promise. The jury were justified in finding from 
the evidence that plaintiff did not assume the risk at- 
tendant upon his employment, but that he remained in 
defendants’ employ in reliance on their promise to 
furnish needed safety devices. Sapp v. Christie Bros., 
79 Neb. 701; 1&8R.C. L. 696, sec. 180. 

Milton Doolittle, one of the defendants, testified that 
immediately after the accident he examined the faucets 
that permitted the steam to escape from the bakeroom 
and permitted it to enter the bread box, and they were 
both closed, and the faucet of the intake water pipe 
was open. Defendants asked for this instruction: ‘‘The 
jury are instructed that, if you find from the evidence 
that the explosion of the boiler and the injury to the 
plaintiff thereby was caused by plaintiff turning cold 
water into such boiler and pipes connected therewith, 
while the same was very hot and without sufficient 
water therein, then such act would be deemed gross 
negligence on the part of the plaintiff, and he cannot 
recover in this action.’’ The court did not err in re- 
fusing to give the instruction, because this pomt was 
apparently covered by the court’s instruction on the 
rule of comparative negligence. In view of the injuries 
that plaintiff sustained and the amount of the verdict 
that he recovered, it seems to us that the jury must have 
taken into account the negligence, if any, that was cou- 
tributed to the accident by plaintiff. 

Objections are made to certain instructions given 
and the refusal to give other instructions offered by 
the defendants. We have examined the points raised 
on this question and on all of defendants’ assignments, 
and do not find that error can be predicated thereon. 
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The testimony conflicted on every material point, but, 
having been fairly submitted to the jury under proper 
instructions, we are not disposed to disturb the verdict. 
Finding no reversible error, the judgment is 
AFFIRMED. 


Lerton, J., not sitting. 


Casper F. RaascH ET AL., APPELLEES, Vv. Lunp Lanp 
Company Et aL.: Danie 8. RocKWELL ET AL., 
APPELLANTS, 


Firen Fesruary 1, 1919. No. 20295. 


1. Constructive Trust. When the record title of land is obtained from 
a grantor by the fraud of a grantee, a constructive trust is there- 
by created, and such grantee becomes a trustee for the grantor. 

2. Attachment: VaLipiry. In such case, an attachment levied on the 
land by a creditor of such trustee cannot be upheld. 


3. Constructive Trust: Parot Evipence. A constructive trust is cx- 
cepied iru the operation of the statute of frands. and parol 
testimony is admissible to prove the circumstances under which 
an alleged fraudulent conveyance of land was made. 


4. Fraud: Guitty KNOWLEDGE. It is elementary that one who know- 
ingly and at any stage of its development participates in the 
commission of a fraud against another is chargeable with guilty 
knowledge. 

5. Quieting Title: Surriciency of EvipENcE. The evidence examined 
de novo, and held, the judgment of the district court must be 
affirmed. 


Aprprat from the district court for Cass county: 
James T. Beciey, Jupce. Affirmed. 


D. O. Dwyer, A. L. Tidd, Cook, Cook & Cook, C. A. 
Robbins, C. E. Tefft, H. H. Claiborne, Wayne E. Sawtell 
and A. C. Pancoast, for appellauts. 


Matthew Gering and Bryant & Bryant, contra. 


Dean, J. 
Plaintiff brought this suit to quiet title to 814 acres 
of farm land in Cass and Saunders counties. It is 
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charged that a conveyance was obtained from him 
by the fraud of defendant Lund Land Company, its 
officers and agents. Frank H. Warner, now deceased, 
was an employee of the company. His estate ap- 
pears as a defendant and cross-petitioner claiming title 
by virtue of an alleged conveyance from Raasch. Six 
attaching creditors of defendant Oscar Lund and of 
the company filed answers and cross-petitions and 
sought to have the land subjected to the payment of 
their respective claims, aggregating about $35,000, on 
the alleged ground that the company or Lund, its 
president, either owned or had some attachable interest 
in the land. Plaintiff obtained judgment quieting title 
in himself, and the suits of all cross-petitioners were 
dismissed. The attaching creditors and the estate of 
Warner appealed. The judgment must be affirmed. 

Casper Raasch is a farmer advanced in years. Prior 
to forming the acquaintance of the land company and 
its agents, he never had any active business experience. 
H. F. Levenick was an agent, a stranger to Raasch, who 
called at his farm home near. Ashland, where he r2- 
mained about two days, and while there succeeded in in- 
teresting him in a tract of 2,580 acres of North Dakota 
land that the company was offering for sale or exchange. 
Before Levenick went away, Raasch agreed to meet hi:n 
at Sioux City in a few days and go with him to ex- 
amine the land. 

In less than a week Levenick and Raasch together 
arrived at Valley City, North Dakota, where plaintiif 
was introduced by Levenick that evening to Mr. Lund, 
another stranger. The three spent the evening to- 
gether, and the next morning, October 14, 1915, Leve- 
nick and Lund took plaintiff out about three miles in a 
car to inspect the land, returning that evening. The 
following morning Herbert Weston was introduced to 
Raasch by Mr. Lund as a prospective purchaser of 
land adjoining the 2,580-acre tract that was visited 
by Raasch the day before. Naturally Mr. Weston 
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wanted to examine the land before buying, and to the 
suggestion that plaintiff again accompany his two 
companions of the day before, and Mr. Weston, to the 
land, he readily assented. 

On return of the party of four to the company’s 
office that evening, Weston executed a contract for the 
purchase of 640 acres at $65 an acre, giving his check 
to the company for $1,000 as a first payment. Raasch 
immediately thereafter signed a contract of exchange 
agreeing to convey his 814 acres of Nebraska land to 
the company, subject to a mortgage of $28,500, in 
exchange for a deed to the 2,580-acre tract at $65 an 
acre; the difference in value of the respective tracts 
was to be met by plaintiff turning over to the company 
one-half of the crops raised on the 2,580-acre tract each 
year until payment was made in full. 

When the exchange contract was executed, and as a 
part of the same transaction, another contract was 
entered into wherein the company agreed to sell 960 
acres of the North Dakota land for plaintiff at $65 an 
acre within one year, or, failing to do so, the company 
was to purchase the 960-acre tract at $65 an acre. 

The same evening a contract of employment was en- 
tered into under which Raasch was employed at $1,500 
a year as an agent of the company beginning April 1, 
1916. The employment contract provides, among other 
things, that Raasch should ‘‘move his family to Valley 
City, * * * work from the office of the Lund Land 
Company, * * * travel in search of land buyers, 
take care of stocks of goods, inspect properties,’’ and 
that he should do ‘‘any work that is honorable and 
necessary in connection with the general land business.’’ 
Comment may be spared respecting this contract, other 
than to say that the feature providing that Raasch 
should ‘‘travel’’ is not without significance. The con- 
tracts being executed, Raasch left Valley City at 
midnight for his Nebraska home. 
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As an inducement to execute the agreement of ex- 
change the company represented to Raasch that, with 
the exception of a comparatively small final payment 
yet to be made to the vendor, the company owned the 
North Dakota land free of incumbrance, when in fact 
neither the company nor any of its officers or agents 
had any title or interest either legal or equitable in 
any portion of it, George O. Goulet being the owner. 
This of course was studiously concealed from Raasch. 
Plaintiff testified that he relied upon all the fraudu- 
lent representations respecting the trade and owner- 
ship made by defendants, believing them to be true, and 
that in reliance thereon the agreement for the exchange 
of lands was executed by him. 

Herbert Weston was not a party defendant, but he 
was an interesting witness whose evidence is uncon- 
tradicted. He testified that Frank H. Warner, then 
an agent and employee of the company, and whose 
estate is a cross-petitioner, drove out to his place, about 
20 miles from Valley City, to see him one or two days 
before plaintiff contracted with the company. He said 
that Warner told him the company had a big deal on; 
that a prospective customer would be in Valley City 
shortly; that, ‘‘if I would come in and help them to 
put it through, there was a thousand dollars in it for 
me;’’ that he returned with Warner to Valley City, and 
on arrival there Lund confirmed Warner’s statement; 
that Lund engaged him to go through the form of 
examining and purchasing a tract of 640 acres at $65 
an acre, that was worth about $30, and that adjoined 
the 2,580-acre tract, to the end of course that Raasch, 
the prospective customer whose presence had already 
been arranged for, might be stimulated and encouraged 
to close a trade with the company. 

Weston testified: ‘‘I done it for $1,000 and I never 
got it either. * * * Q. Was this contract, in which 
you agreed to pay $65 an acre for land which was not 
worth to exceed $30, signed in Raasch’s presence and 
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shown to him? A. Yes; that is what I was getting my 
thousand dollars for.’’ Such was the inception of the 
fraudulent arrangement, in which Warner knowingly 
participated, that preceded the pretended negotiations 
between Weston and the company. Every fraudulcnt 
detail of the deception was impressively staged as a 
good faith transaction in the presence of the unsuspect- 
ing plaintiff. Three days after Raasch went home the 
Weston check and the contract, having served their 
purpose, were both destroyed. 

As a part of its scheme the company induced Raasch 
and his wife, on March 30, 1916, to execute a convey- 
ance of their land to its employee, Warner, without any 
consideration therefor. This was done, as represeuted 
by the company to Raasch, merely as a convenience in 
procuring a loan; Warner representing himself to he a 
single man and a correspondent of a loan company in 
Towa. It transpired, however, that Warner had a wife 
and 5 adult children living in Minneapolis at the time. 
It was explained to Raasch that out of the money so 
to be obtained the $28,500 mortgage on his Nebraska 
land would be paid off and the remainder would be 
paid to Goulet on the North Dakota land. The Ne- 
braska land was inspected by John F.. Webber and the 
loan was made by him. 

He tesified that Raasch and Warner came together 
to his office at Ottumwa, Iowa, to procure the $35,000 
loan, and that the arrangements for the loan to be made 
in Warner’s name were made by Raasch. Webber 
made out a check for $5,000 payable to Warner and 
mailed it to the land company at Valley City, where 
it was cashed by the company. No additional money 
was ever advanced by Webber on the $35,000 mortgage: 
The court established Webber’s mortgage lien of 
$5,000 on plaintiff’s land. 

The finding of the district court that on April 22, 
1916, Warner executed and delivered to Lund a deed 


in blank as to grantee is supported by the evidence. 
103 Neb.—11 
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Afterwards Lund caused the name of H. OC. Aamoth, 
a North Dakota agent of the company, to be inserted 
as grantee, with the understanding that Aamoth, as he 
testified, was to reconvey to Raasch if the company 
failed to make the title good to the Goulet land. It 
was while the record title stood in the name of Aamoith 
that the attachments were levied. 

Error cannot be predicated on the court’s refusal 
to continue the case to permit Warner’s adult children 
to be made parties and to procure evidence. Counsel 
says that, if the continuance had been granted, the es- 
tate would have shown that Warner exchanged certain 
property for the equity that the company or Lund 
had in the Raasch land. No offer of such proof was 
made. Warner’s procurement of Weston to act tbe 
part of a pretended buyer charged him, not only with 
guilty knowledge but of active participation in the 
fraud. In view of the fraud of the ancestor, can the 
estate now assume the attitude of an innocent pur- 
chaser? It is elementary that one who with knowledge 
of the fraudulent transaction knowingly participates in 
it at any stage of its development is chargeable with 
guilty knowledge. 

About four months after the date of the exchange 
agreement, namely on February 16, 1916, the company 
contracted with Goulet for the purchase of the same 
2,580-acre tract at $40 an acre that it had made a pre- 
tence of agreeing to exchange with plaintiff at $65 an 
acre. The $5,000 obtained from Webber on plaintift’s 
land was paid over by the company to Goulet as a pay- 
ment on their contract with him which, with an addi- 
tional payment of $6,000 at some time made by the 
company, constituted all of the payments that were ever 
made to Goulet. The Goulet contract with the company 
was subsequently forfeited for nonpayment. 

Raasch, as an employee of the company, moved to 
Valley City in March, 1916, and lived in town. While 
there he furnished seed wheat to the value of about 
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$2,100 and paid for some improvements placed on the 
Goulet land by the company’s tenants that cost him 
about $400. These expenditures were incurred in re- 
liance on the representations of the land company 
that the title to the Goulet land would shortly be per- 
fected and the tract conveyed to him pursuant to 
agreement. The wheat was not yet harvested when 
the Goulet contract with the company was forfeited. 

Plaintiff did not live on nor have possession of the 
North Dakota land, nor did he ever receive any rent 
share, nor did he recover any of his expenditures nor 
any part of the Webber $5,000 mortgage lien that was 
placed on his Nebraska land. All of this outlay and 
the mortgage lien was apparently a part of the fraud- 
ulent scheme that was devised by the company. The 
Nebraska tract of land was rented by Raasch to five 
tenants with whom separate lease contracts were made, 
and with one exception the leases were taken by Raasch 
in his own name as lessor. In one lease at Lund’s re- 
quest he inserted the name of the land company, and 
this too seems to have been one of the fraudulent 
devices of the company. Except to the tenants Raasch 
did not part with the possession of any part of the 
Nebraska land. 

Defendants charge that plaintiff waived the fraud 
and is therefore bound by his contract. But he cannot 
be charged with a waiver because he did not discover 
the fraud until sometime in September, 1916, and on 
October 3, 1916, or as soon as it could reasonably be 
done, he began this action. During the time that the 
record title stood in the name of Warner and Aamoth 
as grantees, the land was, by operation of law, held in 
trust for Raasch. The record title to the land held by 
the. respective grantees was obtained by fraud, hence 
a constructive trust was created with Raasch as 
beneficiary. Pollard v. McKenney, 69 Neb. 742; 1 Perry, 
Trusts (6th ed.) sec. 166. Such a trust is excepted 
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from the operation of the statute of frauds. Section 
2624, Rev. St. 1913. 

Plaintiff’s land having been held in trust by Warner 
and Aamoth as agents of the land company, the re- 
spective attachments of the creditors of Lund and the 
company cannot be upheld, because neither the company 
nor Lund ever had any title or claim either legal or 
equitable to the land. Chicago, B. & Q. R. Co. v. First 
Nat. Bank, 58 Neb. 548. The case before us must be 
distinguished from one where a person by his own 
indiscreet act creates a condition wherein either him- 
self or an innocent purchaser must suffer loss. The 
question of innocent purchaser is not involved here. 
‘‘The private creditors of the trustee have no claim 
on trust property where the trust has been created by 
or the fund has proceeded from some person other than 
the debtor, and their attachment of it will not hold, 
though the title stands in the name of the trustee as 
an individual, and the creditor has no notice of the 
trust.’’ 2 Perry, Trusts (6th ed.) sec. 815b. 

This is an equitable action, and as such we have 
tried it de novo and have reached the same conclusion 
as that arrived at by the district court. Finding no 
reversible error, the judgment is 

AFFIRMED. 

Letton, J., not sitting. 

Sepewick, J. The levy of an attachment or execu- 
tion creates a lien only on the title or interest of the 
judgment or attachment debtor. I therefore concur in 
this conclusion. 


Pavut Genco, ADMINISTRATOR, APPELLANT, v. JoHN OC. 
MarpIs ET AL., APPELLEES. 
Fitep Frepruary 1, 1919. No. 20128. 


1. Death, Action for: Liairations. Section 1429, Rev. St. 19138, 
creates a right of action which did not exist at common law. It 
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{s a condition precedent to the right of recovery granted in this 
section that the action be brought within two years after the 
cause of action accrues. 


The limitation imposed in this section 1429 is 
independent ot the statute of limitations as found in section 7577, 
Rev. St, 1913. 


AppEaL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupce. Affirmed. 


Gurley & Fitch, for appellant. 
Brogan & Ellick, contra. 


AUpRICH, J. 

On the 15th day of November, 1911, one John Butera 
came to his death at Omaha, while employed as a 
workman on what is known as the Flatiron Building. 
Afterwards one Paul Gengo became administrator 
de bonus non of the estate of the said John Butera, 
deceased, and as such administrator, on December 5, 
1913, filed an amended petition against the said John 
C. Mardis, doing business as the J. C. Mardis Com- 
pany, charging them with the wrongful death of the 
decedent. This action was commenced under and by 
virtue of the provisions of section 1429, art. VIII, ch. 
17, Rev. St. 1918: ‘‘Actions by or against executors.’’ 
A demurrer was filed to this petition, and after sub- 
mission and argument was sustained, the decision 
being that the petition did not state a cause of action, 
as more than two years had elapsed from the ac- 
cruing of said cause to the beginning of the action. The 
purpose of said section 1429, commonly known as Lord 
Campbell’s Act, was to prescribe limitations and a 
remedy for a cause of action which did not exist at 
common law, for at common law the cause of action 
died with the death of the claimant. This statute was 
enacted to provide a remedy and to entitle representa- 
tives of the deceased person to begin a cause of action 
because of wrongful death of the deceased, and that 
it should be commenced by an administrator, duly 
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qualifying, and acting; so that said injured relative 
might obtain a pecuniary benefit resulting from said 
wrongful injury, or death. 

It is also provided in said act that every such action 
shall be commenced within two years after the death of 
said person. This provision is contrary to the general 
statutory provision with respect to limitations, for 
that section of said general statute provides that 
when the party wanted places himself without the juris- 
diction of the court, absconds, or stays in hiding so that 
service cannot be had upon him, then in that case the 
statute shall cease to operate; while in the case at bar 
the section of the statute under which this action is 
brought has its provisions checked and hemmed in as 
hereinbefore stated, and every action brought unier 
it must be commenced within two years. Then the 
proposition is: As this action was not commenced for 
more than two years, does the petition state a cause 
of action? We are met with the proposition that we 
should construe the statute of limitations as provided 
for in section 1429, together with section 7577, Rev. St. 
1913, and the toll for the time which defendant stayed 
away from the jurisdiction of the court should be 
allowed, and, if this was done, then the petition states a 
cause of action. We are deciding the proposition and 
construing section 1429 for the purpose of ascertaining 
whether the limitations provided in said section shoul. 
be construed so as to give it effect, or whether it 
should be construed so as to modify and limit its pro- 
visions so as to bring it under the general statutes of 
limitations in section 7577. While it is true that section 
7577 provides that the statute of limitations will not 
run during the time the defendant is absent from the 
state, absconds, or keeps himself from the jurisdiction 
of the court, it is also true that in square contradiction 
to this and against it is the section of the statute of 
limitations provided in section 1429. The question is: 
Which shall prevail? This is an important question, 
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because it contains a proposition that is decisive of 
this case. 

It is our opinion that as section 1429 is a mere para- 
graph that comprises an entire act beginning with 1420, 
and was made with reference to this principal act and 
independent of any other, it was made to control 
and provide absolutely a time within which an action 
shal] be commenced. If it were not so, then it would 
have been very easy for the legislature to have the 
same saving clause that is found under section 7577; 
but inasmuch as it does not contain any exception, 
or any such provision, and no saving clause what- 
ever, it is evident that it means just what it says; 
and, if it does, then the demurrer in this case was 
rightly sustained, and the action properly dis- 
missed. If there was any saving clause provided for 
in this section 1429, why was it not placed there? If 
it intended to provide a condition which modifies and 
stons the statute of limitations, then why did it not 
say so? The answer is: It was never intended to he 
any other way than the way that we find it. This 
statute is not alone peculiar to Nebraska in this pro- 
vision, but is a provision that has been enacted in many 
other states of the Union. Lord Campbell’s Act is in 
force to-day, and has been for many years in the states 
of New York, Arkansas and Kansas, and we have in- 
terpretations given by the supreme courts of each of 
these states with reference to the particular matter in 
hand. See Kavanagh v. Folsom, 181 Fed. 401. Also it 
may be stated that both by principle and analogy the 
legislature meant to put in this statute the limitation 
which it did, and which has been interpreted as abeve 
stated by the courts. Whenever the legislature makes 
a law to meet a situation not met by the common law, 
the legislature has the inherent right to provide what- 
ever it may deem proper and essential to meet a 
particular situation not heretofore met. For instance, 
‘the Neb aska legislature has enacted statutes fixing 
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the limitation thereto different from the general stat- 
utes of limitations. For instance, the common law did 
not provide a remedy for one receiving an injury 
while traveling over a county bridge, and to meet ibis 
demand the legislature passed an act, section 2995, Rev. 
St. 1913 (Laws 1889, ch. 7), for the purpose of 
making counties lable for damage to person or prop- 
erty. Section 2995 reads in part: ‘‘Provided, however, 
that such action is commenced within thirty days of 
the time of the injury or damage occurring.’’ Then 
here in this statute is another statute with reference to 
the county’s lability in an action growing out of defec- 
tive bridges that makes a statute of limitations pe- 
culiar to and especially provides for the very act itseif. 
Then when the legislature passed Lord Campbell’s Act, 
and gave it a statute of limitations peculiar to itself, it 
simply was doing what it had heretofore done, and so 
has been and is recognized as peculiar to the inherent 
power of the legislature itself. This act, with this 
special provision of the statute of 30 days’ limitation, 
has been held by this court to be constitutional. If 
then it is constitutional to enact a statute of limitation 
limiting liability to within 30 days, why is it not 
constitutional and proper to pass a statute limiting an 
act to 24 months? The same authority or body of law- 
makers that enacted section 2995 enacted section 1429, 
and each lawmaking body operated and worked and 
passed this law under the same Constitution, and if, 
as has been held, it was constitutional to do the one, 
under the same, or similar circumstances, it would be 
constitutional to do the other under a like situation. 
In the case of the City of South Omaha v. McGavock, 
72, Neb. 382, it is held: 

‘Where a statute grants a new remedy, and at the 
same time places a limitation of time within which 
the person complaining must act, the limitation is a 
limitation of the right as well as of the remedy, and, in 
the absence of qualifying provisions or saving clauses, 
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the party seeking to avail himself of the remedy must 
bring himself strictly within the limitations.’’ 

Now by analogy this case is absolutely pat, and on 
the proposition that the legislature is making a special 
act has a right to attach to this provision a statute of 
limitation that will provide for a different time than the 
time provided for in the general statute, this court. has 
sustained that proposition and the constitutionality of 
such law. Then the plaintiff in this action, it follows, is 
bound in seeking his remedy to bring himself strictly 
within the limitations provided in Lord Campbell’s Act. 
See Swaney v. Gage County, 64 Neb. 627. In the case 
of Ellis vu. City of Kearney, 80 Neb. 51, we have 
by analogy a case absolutely in point. We have in 
that case the situation where plaintiff was physically in- 
capacitated to perform a duty enjoined by law; that is, 
in bringing the action within a certain time. This court 
held that the law does not excuse nonperformauce, and 
that such a situation is not available to extend the time, 
or offer an opportunity to fix statutory hability upon 
another, and in support of this proposition cites 
Schmidt v. City of Fremont, 70 Neb. 577. In that case, 
which by analogy is the precise situation we have 
here, we find this court following the same and ap- 
proving it. In Ellis v. City of Kearney, supra, the 
court say: 

‘“‘The plaintiff asks this court to hold that the Seat 
notice would suffice. To do so would be to nullify the 
statute. It is not the province of the courts to make 
the law, or read into it exceptions not intended by the 
lawmakers.’’ 

‘Where is there a scintilla of an excuse to read 
something into Lord Campbell’s Act that was not 
intended by the lawmakers, nor is there directly, 
or indirectly, any intention to do the thing which thev 
did not do. To do so would be to nullify the statute 
and place a construction and meaning upon it that was 
never intended by the legislature. In Madden v. Lan- 
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caster County, 65 Fed. 188, we have a case that went 
to the federal court on the question of the statute of 
limitations in the special statute in the special road 
act, which provided that an action must be ‘‘broughbt 
within thirty days after the injury.’’ The court heid: 
“Tt does not violate the Constitution of that state, 
either by granting to counties a special immunity, or 
by amending the genera] statute of limitations without 
containing or repealing the section amended, since, 
before the passage of said act, counties were not liable 
to suit, and the act imposed a new liability, which 
might be limited in any way the legislature saw fit.’’ 

That is the precise situation in the case at bar. }Be- 
fore the passage of the Lord Campbell Act, there was 
no provision for damages growing out of injury by 
death, and this act meets that situation. Therefore the 
legislature had the right to limit it in any way it saw 
fit. It always follows that where a statute creates a 
new right of action, as Lord Campbell’s Act does, a 
provision and limitation of time within which an action 
must be brought, an objection cannot be made that the 
time is unreasonably short and cannot be entertained. 
In Madden v. Lancaster County, supra, we find a very 
learned discussion and the statute upheld, in an opin- 
ion by Judge Sanborn. It has also been held by this 
court in the case of Woods v. Colfax County, 10 Neb. 
552, that a county is not liable for an action, or negli- 
gence of action by its officers, unless made so by legis- 
lative enactment, and sustain the action under the act 
of 1889 making counties liable. Then the proposition 
looks, both from the standpoint of principle and 
analogy, that these decisions settle the question at bar, 
and it cannot be denied that the legislature has the 
right to fix any time it pleases in the matter of limita- 
tions to any special act passed by it. 

In the ease of Anthony v. St. Louis, I. M. & 8. RB. Co., 
108 Ark. 219, it was held: ‘In an action against a 
railway company for damages for the wrongful killing 
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of plaintiff’s father, when the complaint shows on its 
face that the action was not brought within the two 
years required by the statute, the defendant may avail 
himself of the objection by demurrer.’’ Now this is a 
case in which the statute of limitations reguires the 
action to be brought within two years, and if in that 
case, under a statute similar to our own, a defendant 
may avail himself of the objection by a demurrer, why 
can he not do it in this case? In the Arkansas case the 
court also held: ‘‘In actions for wrongful death, such 
actions shall be commenced within two years after the 
death of such person, since the two statutes relate to 
different subjects, and there is no necessary repugnance 
between their provisions.’? Then we have a case here 
that is the same, or similar, with respect to statutes 
of limitations, that we find in the case at bar, wherein 
in the state of Arkansas we have a general statute of 
limitations providing for a longer and different time 
than nnder Lord Campbell’s Act. We find the Arkan- 
sas supreme court upheld absolutely the limitation of 
two years as provided for in Lord Campbell’s Act. 

In the case of Rodman v. Missouri P. R. Co., 65 Kan. 
645, we have the same situation, the same question that 
we have in the case at bar, and that is: What are tha 
limitations of actions growing out of death by wrongful 
act? In section 422 of the Civil Code (Gen. St. Kan. 
1901, sec. 4871), we have what is known as the Lord 
Campbell’s Act, providing for damage growing out of 
death by wrongful act which did not exist at common 
law. Therefore it is interesting to note what the 
Kansas supreme court holds upon that point. The 
Kansas court say: ‘The limitation of two years 
prescribed in the act in which such action must be com- 
menced is a condition imposed upon the exercise of the 
right of action granted, and this time is not extended 
by the pendency and dismissal of a former action, as 
provided in section 23 of the Code.’? 
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Thus these courts hold wherever Lord Campbell’s 
Act has been interpreted, that the right conferred in 
such statute is a conditional one, and that plaintiffs in 
such actions must bring themselves clearly within the 
prescribed conditions necessary to conferring the right 
of action. So the plaintiff in this case, in seeking 
remedy under the provisions of Lord Campbell’s Act, 
had to bring himself clearly within the prescribed von- 
ditions necessary to conferring the right of action. 
In support of these views, see Bretthauer v. Jacobson, 
79 N. J. Law, 223, Anthony v. St. Lows, I. M. & 8. R. 
Co., 108 Ark. 219, and Beebe v. Doster, 36 Kan. 666. 
Therefore both from fact and analogy, and from the 
plain provisions of Lord Campbell’s Act, we conclude 
that as the plaintiff, John Butera, was killed on Novem- 
ber 15, 1911, and this action was instituted on Decem- 
ber 5, 1913, that more than two years have elapsed 
from the death to the filing of the petition, and the 
issuance of the summons. 

Lord Campbell’s Act is denominated by the New 
Jersey supreme court as the ‘‘death act,’’ und that 
court say: ‘‘But this provision of the death act is not 
an ordinary statute of limitations. It operates, not 
only as a limitation of the remedy given the plaintiff, 
but also is a limitation of the liability which it creates 
against defendants.’? See Bretthauer v. Jacobson, 
79 N. J. Law 223, 225. This is the real tenor of this act, 
and this interpretation is put upon it by all the courts 
speaking with respect to the provisions of the act. 
New York, Kansas, and Arkansas, without qualifica- 
tion, have held, in cases precisely like the one at bar, 
that the statute of limitations here involved fixed, not 
only the limitation of the liability, but the time in which 
cases may be brought, and by analogy, in a state hav- 
ing a special limitation, this court has held the same 
thing. 

Then, in view of this discussion herein submitted, we 
conclude that section 1429, Rev. St. 1913, creates a 
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right of action for damages by death by wrongful act, 
which did not exist at common law. The enactment of 
Lord Campbell’s Act provides a rule for the statute 
of limitations which must operate as a condition pre- 
cedent to a right of action; this time the statute fixes 
is two years, and the provision is absolute; as it has 
no saving clause, it must be strictly adhered to. 

The finding of the trial judge is in accordance with 
law and must be 

AFFIRMED, 
Rosz, J., took no part in the decision. 


Sepewick, J., dissenting. 

Ancient rules for construing statutes were more or 
less arbitrary, but formerly they were pretty strictly 
followed by some courts. In some cases those rules 
resulted in giving to statutes a meaning that clearly the 
lawmakers never intended. In modern times the courts, 
at least some of them, are more careful to ascertain the 
rea] intention and meaning of legislation. If, from the 
purpose of the statute, that is, the defect in the law that 
it was proposed to remedy, in view of existing von- 
ditions that are known by everybody, and the form and 
language of the statute itself, the real intention and 
neaning of the legislature can be ascertained, that in- 
tention and meaning should control the courts. 

Under the present decision, a defendant who has 
laid himself liable for damages under the statute cou- 
strued can defeat the claim for damages and relieve 
himself from all liability by absconding or concealing 
himself until the limitation named in the statute has 
expired. No other statute of limitations is construed to 
permit this result. Did the legislature intend such a 
result? They reduced the limitation for ordinary 
actions for which there is no specific limitation pro- 
vided in the general Code from four to two years, 
whieh is a longer period than is provided for various 
actions particularly specified. They gave the injured 
party a new right of action, a remedy which he did 


174 . NEBRASKA REPORTS. [Voxr. 103 


Gengo v. Mardis, 


not have before, and we all agree that he must ac- 
cept the limitation which the legislature saw fit to 
place upon that remedy. Did the lawmakers intend 
to make that remedy depend upon a contingency that 
might be under the control of the very party against 
whom the remedy is given? There is a general pro- 
vision of the Code: ‘‘If, when a cause of action accrues 
against a person, he be out of the state, or shall have ab- 
sconded or concealed himself, the period limited for the 
commencement of the action shall not begin to run 
until he come into the state, or while he is absconded 
or concealed.’’ Rev. St. 1913, sec. 7577. The act we 
are construing has a special limitation, which is in 
positive language: ‘‘Every such action shall be com- 
menced within two years after the death of such per- 
sons’’ (Rev. St. 1913, sec. 1429) and will not admit 
of an exception or qualification. This is an established 
rule of construction and has been frequently applied in 
this state, and in fact the plaintiff concedes in his 
brief that this rule applies in this case; but the 
majority opinion is entirely devoted to its discussion. 
Conceding then that such actions ‘‘must be commenced 
within two years,’’ what shall we say as to the intention 
of the legislature as to when such action shal! be 
deemed to be commenced. There is a general provision 
of the Code that ‘‘An action shall be deemed eom- 
menced, within the meaning of this chapter, as to the 
defendant, at the date of the summons which is served 
upon him.’? Rev. St. 1918, sec. 7580. This is in 
derogation of the common law. The general rule is 
that an action is deemed commenced, within the mean- 
ing of the limitation statutes, when the pleadings are 
filed in court and summons issued, and a good faith 
attempt to get service is made. 1 Cye. 747; 1 R. 
C. L. p. 338, sec. 20. In enacting the statute 
we are construing, did the legislature intend 
that this special statute should apply to the new act, 
or was the act made complete in itself as to this as 
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well as the other special provisions of the Code, relying 
upon the common-law rule? This is the question dis- 
cussed and relied upon by the plaintiff in his brief, 
but ignored in the majority opinion which discusses 
at large, and with some repetition, the point which is 
conceded. The statute expressly names and fixes the 
period of limitation, and although so much depends up- 
on the meaning which it was intended to give te the 
words, ‘‘shall be commenced,’’ there is no express ex- 
planation or provision upon that point in the act. The 
defendant properly urged this fact as indicating that 
it was intended that the special provision of the Code 
as to when an action is deemed to be commenced shall 
apply to this act. But this suggestion is not, as it 
seems to me, sufficient to determine the matter. Sec- 
tion 7580 expressly limits its application to the actions 
specified in the chapter of which it is a part, ‘‘An 
action shall be deemed commenced, within the meaning 
of this chapter,’’ thereby expressly limiting its ap- 
plication to statutes under which the limitation is nct al- 
lowed to run while the defendant conceals himself and 
cannot be served. Since, in this act, the two years’ 
limitation is absolute whether service can or cannot be 
made, it begins to run when the action is commenced. 
As to when an action should be deemed commenced, 
a peculiar provision, not one generally recognized, 
expressly made applicable to a particular chapter of 
the Code, would not necessarily be thought to apply to 
a separate and distinct act which disregarded other 
important provisions of the general Code. If the 
thought had occurred to the lawmakers that the courts 
might technically apply some ancient rules of con- 
struction and hold that one special provision of the 
general Code had been rejected and another retained, 
and so their remedy would be rendered nugatory when- 
ever the defendant could evade service, they would have 
declared more definitely the intention of the statute. 
When we consider the defect in the law which this 
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statute was intended to remedy, the conditions then 
existing which are well known by all, and the statutes 
then existing, we must conclude from a consideration 
of this statute itself that the intention of the leyis- 
lature was that under this statute au action is deemed 
commenced as the common law declares. In this case 
the plaintiff acted in good faith and commenced an 
action before the two years expired, had summous 
issued, and had a summons in garnishment also issued. 
The garnishment summons was properly served, and 
the garnishee appeared specially and made some ob- 
jections to the form of the petition, and a new garnish- 
ment summons was issued, so that if Lord Campbell’s 
Act is complete in itself and an action is deemed to be 
commenced as at common law and without reference 
to the special provisions of the Code, the action was 
in time. 

The legislature: never intended that a just cause of 
action could be defeated, as this action is now de- 
feated. 


TroriL Novak, APPELLEE, v. OMAHA & Lincotn Rarway 
& Licht CoMPANY, APPELLANT. 


FILep Fepruary 1, 1919. No. 20337. 


Street Railways: OPERATION: ACTIONABLE NEGLIGENCE. It is the duty 
of the motorman of an interurban car, who sees a frightened team 
upon the highway close to the track in ample time to prevent 
damage, to slow down his car so as to bring it either to a stop, 

_ or under control as he approaches the team, and if he fails to take 
such precaution, and as a consequence damages result, his failure 
will constitute actionable negligence. 


AppgeaL from the district court for Douglas county: 
Les S. Esteurz, Jupcr. Affirmed on condition. 


Brome & Brome and Joseph P. Uvick, for appellant. 


Jamieson & O’Sullivan, contra. 


“I 
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AupricH, J. 

The jury in this case have found upon conflicting 
testimony, and being the triers of fact, that they not 
only had the right to do this, but it was their duty to 
determine what was the truth after all testimony had 
been submitted, and on their conscience and judgment, 
and the instructions of the court, determine as to which 
party should prevail; ‘‘and this finding of fact, un- 
less clearly wrong,’’ will not be disturbed, because the 
jury in the realm of fact is absolute so long as it finds 
consistently with truth and justice: and their finding 
in this case, as to whose carelessness and negligence is 
responsible for the injury complained of, in our judg- 
ment, is correct. 

It is admitted that the car was going east, and the 
plaintiff and his team were going west, and the team, 
upon seeing the car, became frightened and unmanage- 
able. This occurred when the car was at least one 
block or more (that being 300 feet or more) away 
from the team. Then it devolved upon the motorinan 
to stop his car, or to bring its speed under absolute con- 
trol so that said ear could be brought to a standstill 
within 25 or 30 feet; but, instead of doing this as a 
prudent and cautious man would naturaliy do, he 
proceeded to let the car run, and never at any time 
during the whole trouble did he stop it at all, but 
only slightly slackened its speed. The motorman tien 
having seen the car when a block away, and being on 
a level track could absolutely have stopped the car and 
prevented this accident but instead he chose to keep cu 
moving and at considerable speed and by so doing ran 
down and injured the plaintiff herein. This situation, 
the record discloses, is obvious, and not in any way 
contradicted. The motorman, and a companion, a dis- 
interested witness, and all parties, so far as that is 
concerned, admit the car was not stopped at all, and it 
is agreed that it could have been stopped to a dead 


standstill, and have avoided the accident. The motor- 
103 Neb—12 
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man, it appears, is responsible for this accident, and the 
injury resulting therefrom. The only question for 
us to determine is: To what extent were these in- 
juries inflicted, and is the judgment reasonable and 
just? This question presents some difficulty. 

The question we are deciding herein, after finding 
appellant liable, is: Was the verdict excessive, and 
does the evidence sustain the amount of recovery 
found by the jury? To this proposition we answer: 
There is no sufficient and competent evidence to sus- 
tain a verdict of $4,000. -The evidence does not clearly 
show any permanent injury. The attending physician 
says a callous had formed on the hip joint, but an 
X-ray examination disclosed no such callous, nor any 
permanent injury. The man making this X-ray ex- 
amination qualified as an expert, says that, had such 
injury been permanent, it would be ascertained, aud 
that the examination disclosed no permanent injury.’ 
On this statement, and other evidence, it seems clear 
that the verdict is excessive. After the examination 
of the record and the testimony, we conclude the ver- 
dict excessive, and find that the amount entitled to be 
recovered by the plaintiff herein is $1,500. Unless the 
plaintiff files his remittitur in the sum of $2,500 within 
20 days, then the judgment is reversed and the cause 
remanded for a new trial. 

AFFIRMED ON CONDITION. 


Sepewick, J., dissenting. 

The plaintiff, while driving west alongside of the 
street car tracks, had some trouble with his horses. At 
this time the car was approaching from the wesi at 
a distance of several hundred feet, and the plaintiff 
contends that the noise of this approaching car fright- 
ened his horses. The defendant concedes that, when the 
plaintiff and his horses were first observed by the 
motorman, the car was running at a speed of from 20 
to 30 miles an hour. The plaintiff testified that it was 
going from 35 to 40 miles an hour. The plaintiff also 
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testified that the car did not slacken its speed until the 
accident complained of occurred. Plaintiff’s witness 
Grabowski also so testified. These two witnesses 
testified through an interpreter, and either because of 
this fact, or because they were reckless, their testi- 
mony seems peculiar and possibly in some respects in- 
consistent. The defendant’s witness Westover, who 
was riding with the motorman, testified that, before the 
plaintiff was observed hy the motorman, the car was 
moving at not to exceed 25 to 30 miles an hour, and 
that the speed was reduced when about two blocks from 
the team, and that, when the car came in contact with 
the cultivator, it was moving 10 or 12 miles an hour. 
The motorman testified to the same condition. Critch- 
field, a passenger on the car, testified that, when the 
car was about 600 feet from the accident, it was 
going about 15 miles an hour, and when the car was 
2 or 3 rods from the team it seemed to rather sud- 
denly stop, and that then ‘‘the team turned around a 
little bit to the south, looking away from the car; 
and then he (plaintiff) kind of slapped them a little 
with the line, I thought, and then, when the motorman 
started the car up a little bit—it was slowed up a 
little, and then he started up like they were going off; 
I supposed everything was all right again, and they 
started on. They made up until they came about even, 
and then the team backed up, and started backing up, 
and they backed clear down into the car. Q. How far 
was the cultivator, the rear end of the cultivator, from 
the track when the horses were turned to the south, 
and before they started to back? A. They were back 
in the middle of the road; I should think it would 
be 15 feet, probably;’’ and that when the collision took 
place the speed of the car was from 5 to 8 miles an 
hour. Walker, another witness, testified that, when the 
car passed him about 500 feet from the place of the 
accident, it was going ‘‘from 10 to 12 miles, somewhere 
aluug in there.’’ The car conductor testified that at the 
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time of the cellision the car was going from 8 to 1) 
miles an hour. The speed of the car when it was 
1,000 or more feet from the place of the accident 
eorld not be the proximate cause of the injury, aul 
there is very little contention in the briefs upon that. 
point. The theory of the defendant, which seems io 
be fairly well supported by the evidence, is that, when 
the motorman first saw this team so near the track, 
he immediately reduced the speed of the car to 8 or 
10 miles an hour, and, as he approached the plaintiff, 
the team had crossed the track and was standing 
quietly with the cultivator between them and the 
track some 10 or 15 feet from the track; that there 
was then no appearance of danger to the plaintiff or his 
team; and, as the car was passing them, they suddenly 
backed the cultivator against the side of the car. This 
was the substance of the defense, and it was contended 
that the evidence entirely failed to show that the con- 
ditions were such as to make it reasonably appear 
necessary to stop the car entirely, in order to avoid 
injuring the plaintiff. This defense and some questions 
of errors occurring at the trial and in the instructions 
are the matters discussed in the defendant’s brief, bnt 
they are not mentioned ir the majority opinion. 
I cannot concur in this disposition of the case. 


Grorce O. Dopcr, APPELLEE, v. Ciara I. Heatey, 
APPELLANT. 


Fitep Fespruary 1, 1919. No. 20291. 


1. Appeal in Equity: Time. Under the provisions of section 8186, 
Rey. St. 1913, as amended by the legislature in 1917 (Laws 1917, 
ch. 140), the time for taking an appeal in an equity cause begins 
to run from the date of the entry of the decree or final order if 
no motion for a new trial is filed. When a motion for a new trial 
is filed in an equity cause, the time for taking an appeal begins to 
run from the date of the overruling of the motion. Smith v. Sil- 
ver, 58 Neb. 429, distinguished. 
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2, Husband and Wife: Note or MarriED WoMAN: PRESUMPTION. 
When a married woman signs a note there is no presumption that 
she intended thereby to fasten a liability upon her separate es- 
tate. Grand Istand Banking Co. v. Wright, 53 Neb. 574. 

>: DeFicieNcy JUDGMENT. In an action in equity to 

foreclose a real estate mortgage given to secure notes signed by 

husbaud and wife, judgment for deficiency cannot be rendered 
against the wife when it appears by the pleadings that she was 

a married woman when she signed the notes, unless the issue as 

to her liability to a deficiency judgment is raised by proper alle- 

gations in the pleadings. 


AppraL from the district court for Dodge county: 
Freperick W. Burton, Jupez. Reversed, with direc- 
tions. 


J. E. Daly, for appellant. 
C. E, Abbott, contra. 


McGuire, C. 

This is an action in equity to foreclose a real estate 
mortgage. The cause was tried to the court and a 
decree in favor of the plaintiff was entered. The mort- 
gaged property was sold by the sheriff and the sale 
was confirmed. Thereafter the plaintiff filed his motion 
for deficiency judgment against the defendants, Micliael 
T. Healey, Clara I. Healey, and Mary E. Nichols. 
Order to show cause why a deficiency judgment 
should not be rendered was entered and was served up- 
on the defendants. The defendants Michael T. Healey 
and Clara I. Healey filed objections to deficiency judg- 
ment against them. On May 16, 1917, a hearing was 
had upon the motion for deficiency judgment and the 
objections thereto, and judgment for deficiency was 
entered against the defendants, Michael T. Healey, 
Clara I. Healey, and Mary E. Nichols. On May 138, 
1917, the defendants Michael T. Healey and Clara I. 
Healey filed a motion for a new trial, which motion 
was, on June 11, 1917, overruled by the trial court. 
The defendant Clara I. Healey appealed from the 
deficiency judgment rendered against her, aud filed her 
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transcript in this court on August 21, 1917. The plain- 
tiff has filed a motion to dismiss the appeal on the 
ground that the transcript was not filed within tlie 
time required by statute. 

The plaintiff relies upon the decisions rendered by 
this court in Smith v. Silver, 58 Neb. 429, and Ogden 
v. Garrison, 82 Neb. 302. In Smith v. Silver, supra, 
it is said in the syllabus: 

‘‘A motion for a new trial is not essential to a re- 
view of an equity cause. The filing of a motion for a 
new trial will not extend the time for prosecuting an 
appeal. The time for taking an appeal begins to run 
from the date of the entry of the decree or final order, 
and not from the overruling of the motion for a new 
trial.’’ 

When the decision in that case was rendered the 
statute provided for a review in this court by fpro- 
ceedings in error in actions at law, and for a trial de 
novo in this court upon appeal in suits in equity. Ap- 
peals in suits in equity were governed by section 675 of 
the Code (Comp. St. 1897). We quote a portion of 
that section as follows: 

‘That in all actions in equity either party may ap- 
peal from the judgment or decree rendered cr final 
order made by the district court, to the supreme court 
of the state; the party appealing shall within six 
months after the date of the rendition of the judg- 
ment or decree, or the making of the final order, pro- 
eure from the clerk of the district court and file in the 
office of the clerk of the supreme court, a certified 
transcript of the proceedings had in the cause in the 
district court.’’ 

In Smith v. Silver, supra, section 675 of the Code 
was construed to mean just what it said in plain lan- 
guage, that the party appealing shall within six months 
after the date of rendition of the judgment or deerce, 
or the making of the final order, procure and file in the 
office of the clerk of this court a certified transcript. 
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In the year 1905 the legislature repealed section 675 
of the Code, and other sections of the Code providing 
for a review in this court by proceedings in error of 
actions at law adjudicated in the district courts, and, 
in lieu of all these sections of the Code, passed a new 
act to provide for appeals to the supreme court in all 
cases except criminal cases. Laws 1905, ch. 174. Sec- 
tion 1 of this act, being section 8186, Rev. St. 1913, 
provides: 

‘“‘The proceedings to obtain a reversal, vacation or 
modification of judgments and decrees rendered or 
final orders made by the district court, except judg- 
ments and sentences upon convictions for felonies and 
misdemeanors under the Criminal Code, shall be by 
filing in the supreme court a transcript certified by the 
clerk of the district court, containing the judgmeut, 
decree or final order sought to be reversed, vacated or 
modified, within six months from the rendition of such 
judgment or decree or the making of such final order 
or within six months from the overruling of a motion 
for a new trial in said cause; the filing of such trans- 
eript shall confer jurisdiction in such cause upon the 
supreme court.’’ 

In the year 1917 (Laws 1917, ch. 140) the legislature 
amended this section by changing the time for filing 
thé transcript from six months to three months. By 
the act of 1905 the legislature provided a uniform pro- 
cedure to obtain a reversal, vacation or modification of 
judgments and decrees rendered, or final orders made 
by district courts in all cases except criminal cases. 
This procedure is applicable alike to actions at law aud . 
suits in equity. Under the long-established practice 
in this state, a motion for a new trial must be filed 
and overruled before an appeal can be taken to the 
supreme court in an action at law; while in a suit in 
equity a motion for a new trial is not a necessary 
precedent to an appeal, yet a motion for a new trial 
may properly be filed in a suit in equity, and, if such 
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motion is filed, the time for taking an appeal com- 
mences to ruu on the date of the overruling of the 
motion for a new trial, the same as in an action at 
law. A motion for a new trial not being a necessary 
precedent to an appeal in a suit in equity, if no such 
motion is filed, the time for taking an appeal com- 
mences to run on the date of the entry of the decree or 
the making of the final order appealed from. The 
decision in Ogden v. Garrison, supra, is not in conflict 
with our construction of the statute. In that case it 
was held: ‘‘To secure a review of an equity case in 
this court, the filing of a motion for a new trial in the 
court below is not required.’’ In the case at bar the 
transcript was filed in this court within three months 
from the overruling of the motion for a new trial, 
and therefore this court obtained jurisdiction of the 
cause on appeal. 

In the case at bar the defendant Clara I. Healey 
contends that the trial court erred in rendering a 
deficiency judgment against her for the reason that 
when she signed the notes and executed the mortgage 
sued on she was a married woman and that she did 
not contract with reference to her separate property, 
trade or business, or upon the faith or credit thereof, 
and with the intent on her part to thereby charge her 
separate estate. In answer to this contention the plain- 
tiff says that Mrs. Healey was precluded from pleading 
her disability to contract by a finding made by the 
trial court in the decree of foreclosure, that plaintiff 
would be entitled to a judgment against her for any 
deficiency, citing in support of his proposition the 
decisions of this court in Devries v. Squire, 55 Neb. 438; 
Stover v. Tompkins, 34 Neb. 465; Brand v. Garneau, 61 
Neb. 287, and Patrick v. National Bank of Commerce, 
63 Neb. 200. The rule relied upon by plaintiff is most 
clearly stated in the syllabus of the case last cited, as 
follows: 
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‘‘Where, in a petition filed to obtain the foreclosure 
of a mortgage, facts are alleged showing a personal 
liability on the part of the defendants for the payment 
of the debt, and judgment for deficiency is asked 
against them, and where the court, in its decree, finds 
that they are personally liable for the payment of anv 
deficiency that may exist after a sale of the mortgaged 
premises, they cannot, while such decree remains in 
force and unmodified, be permitted, when judgment for 
deficiency is sought, to set up facts which existed 
when the original decree was obtained, to show that 
they are not liable.’’ 

That rule is not applicable to the instant ease, for 
the reason that no facts are alleged in the petition 
showing a personal liability on the part of the defend- 
ant Clara I. Healey. The petition is an ordinary peti- 
tion for the foreclosure of a real estate mortgage. The 
notes secured by the mortgage are set forth in the 
petition. There is no recital in the notes, or in cither 
of them, that Clara I. Healey intended thereby to bind 
her separate estate. It is alleged in the petition that 
at the time of the execution and delivery of the notes 
the defendants Michael T. Healey and Clara I. Healey, 
his wife, made, executed and delivered to the plaintiff 
their mortgage deed. The married state of Mrs. 
Healey was thus alleged in the petition, but the peti- 
tion contains no allegation of fact that would make Mrs. 
Healey liable to a deficiency judgment regardless of 
her married state. In their answer the defendants 
Michael T. Healey and Clara I. Healey admit that at 
the time of the execution and delivery of the notes and 
mortgage they were husband and wife. The evidence 
taken at the trial was not preserved, and is therefore 
not before us for consideration. The finding in the 
decree that Mrs. Healey would be liable to a defi- 
ciency judgment is not, however, aided by the presump- 
tion that evidence was taken at the trial to sustain it, 
for the reason that evidence tending to prove Mrs. 
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Healey’s liability to a deficiency judgment, regardless 
of her married state, would have been inadmissible 
under the pleadings. It will not be presumed that such 
evidence was erroneously admitted by the trial court, 
and, if it had been admitted and was now before us, it 
would not be considered in this court on a trial de novo. 
The finding in the decree of foreclosure that the 
plaintiff would be entitled to a deficiency judgment 
against Mrs. Healey is not sustained by the pleadings, 
and did not preclude Mrs. Healey from pleading her 
disability to contract, when deficiency judgment was 
sought by the plaintiff. In her showing of cause why 
deficiency judgment should not be rendered against 
her, Mrs. Healey alleged that she was a married woman, 
‘the wife of Michael T. Healey, and that at no time 
has she been engaged in business in any manner what- 
soever, save and except as the housewife and mother in 
the home of Michael T. Healey, and that she has 
not carried on trade or business on her sole and 
separate account; that in the transaction upon which 
the above entitled action is based Clara I. Healey did 
not bind her separate estate, nor was the consider- 
ation for the necessaries of life such as would render 
her liable for the payment thereof.’’ The plaintiff 
moved to strike Mrs. Healey’s showing of cause from 
the files on the grounds ‘‘that the allegations thereof 
are redundant and immaterial,’’ and ‘‘that the same 
does not show any reason why deficiency judgment 
should not be rendered.’? By this pleading the plain- 
tiff confessed the truth of Mrs. Healey’s allegations 
of cause why deficiency judgment should not be ren- 
dered against her, but sought to avoid the force of the 
allegations on the grounds that they were immaterial 
and insufficient. We think that Mrs. Healey’s showing 
of cause was material and amply sufficient to show that 
she was not liable to a deficiency judgment. In render- 
ing a judgment for deficiency against the defendant 
Clara I. Healey the trial court erred. 
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‘‘The common-law disability of a married woman to 
contract is in force in this state, except as abrogated 
by statute. She may make contracts only in reference 
to her separate property, trade or business, or upon 
the faith and credit thereof and with the intent on her 
part to thereby charge her separate estate. * * * 
When a married woman signs a note there is no pre- 
sumption that she intended thereby to fasten a liability 
upon her separate estate.’’? Grand Island Banking Co. 
v. Wright, 53 Neb. 574. 

The judgment for deficiency rendered against the 
defendant Clara I. Healey should be reversed, and 
plaintiff’s motion for a deficiency judgment against 
said defendant should be overruled. 


Per Curiam. For the reasons stated in the foregoing 
opinion, the judgment for deficiency rendered against 
the defendant Clara I. Healey is reversed, the cause is 
remanded, with direction to said district court to enter 
an order overruling plaintiff’s motion for deficiency 
judgment against said defendant, and the foregoing 
opinion is adopted by and made-the opinion of the 
court. 

ReEveERSED, 


Anna McWILLIAMS ET AL., APPELLANTS, v. Lewis ANDER- 
SON ET AL., APPELLEES. 


Fitep Fepruary 15, 1919. No. 20315. 


1. Deeds: CanceLaTIoN: Evivence. Plaintiffs sue to cancel, on the 
ground of fraud and undue influence, a deed executed by their fa- 
ther conveying a farm to defendants. The evidence has been 
examined and found insufficient to support the allegations of the 
petition. 

2. Costs: Briers. When a party fails to conform to rule 12 (94 Neb. 
XI) in the preparation of his brief, the court may on its own 
motion refuse to allow a fee to be taxed for the brief, or so much 
thereof as fails to conform to the rule. 
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AppraL from the district court for Lancaster county: 
Wiiuarp EK. Srewarr, Jupce. Affirmed. 


Berge & McCarty, for appellants. 
George A, Adams and J. J. Ledwith, contra. 


‘Morrissey, C. J. 

This is a suit in equity wherein plaintiffs pray that a 
contract made by their father, now deceased, with 
defendants, for the sale of an 80-acre farm, and a deed 
thereafter executed in fulfilment of the contract, and a 
note and mortgage executed by defendants as a part of 
the purchase price, be canceled and set aside, and 
the title to the real estate quieted in the heirs of 
Andres L. Anderson, deceased. Plaintiffs and defend- 
ant Johanna Anderson are the daughters and only 
heirs at law of Andres L. Anderson. There was judg- 
ment for defendants. The appeal presents only a 
question of fact. 

In 1905 Andres L. Anderson, then 75 years of age, 
executed a written contract, whereby he agreed to con- 
vey to his son-in-law, defendant Lewis Anderson, the 
family homestead of 80 acres for $3,600. There was 
then a mortgage on the farm for $1,000. By the terms 
of the contract defendants assumed this mortgage and 
agreed to execute a second mortgage for $2,600 as the 
remainder of the purchase price. The contract was 
not signed by the wife of Andres L. Anderson. Sub- 
sequent to the execution of the contract the parties were 
advised that, because of the homestead character of 
the land and the failure of the wife to join in its 
execution, the contract was void. The coutract re- 
served to the owner and his wife the right to occupy 
the house and about one-fourth of the land during the 
lifetime of either. Andres L. Anderson continued to 
occupy the premises until 1907, when, under an ar- 
rangement between him and the son-in-law, there was 
a small house erected within a few feet of the son-in- 
law’s house, and the old gentleman and his wife, wlo 
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was then 84 years of age, removed thereto and defend- 
ants have since used the entire 80 acres. In 1910 the 
deed, now sought to be canceled, was executed by the 
old people in fulfilment of the contract theretofore 
made, and defendants executed and delivered to Andres 
L. Anderson a note in the sum of $2,600, secured by 
mortgage on the real estate conveyed by the deed. In 
1911 Andres L. Anderson executed a will bequeathing 
the major portion of his property to defendant Johanna 
Anderson. This will has been denied probate. It is 
not involved in this suit, and appears to have heen 
brought in only for the purpose of showing the gencral 
dealings between the parties. An earlier will is men- 
tioned, but we do not find it in the record, and it is 
not involved. Andres L. Anderson and his wife both 
died in January, 1913. 

It is claimed that the price fixed in the contract is 
less than the value of the property. The price fixed 
was $3,600 while plaintiffs assumed in their hypothetical 
question that the true value was $4,500. This is a 
difference of only $900, and we may assume the pluin- 
tiffs made claim for as great a value as their evidence 
would warrant. A banker who took the acknowledg- 
ment to the deed in 1907 was examined at great length 
on the question of values. He had followed the banking 
business in that vicinity for many years, had bought 
and sold farms, and showed a familiarity with fara 
values. He placed the value of the land in 1905 at not 
to exceed $40 an acre. The land appears to have ad- 
vanced somewhat between 1905 and 1907 when the deed 
was executed, but, after making allowance for snch 
advance as had taken place, the consideration paid 
appears fair and reasonable. 

There is an effort made to show that the old gentle- 
man was incompetent because of his lack of business 
training and his advanced age, and that the son-in-law 
had taken undue advantage in procuring the deed. 
Andres L. Anderson was a native of Norway. He 
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came to this country after reaching the age of 50. In 
Norway he was a common laborer. In this country he 
never engaged in any business other than the operation 
of this farm, which he inherited from his father sub- 
ject to an obligation to pay $1,350 to his sisters. This 
was paid in part from the money represented by the 
$1,000 mortgage which the son-in-law finally assumed. 
He does not appear to have had much business ex- 
perience. Nevertheless he maintained himself and wife at 
their advanced ages without adding to the incumbrance, 
and this, too, at a time when farmers were much 
less prosperous than they are to-day. He appears to 
have been a man of some education. He was secretary 
of his church, and the record of the church, which is in 
evidence, shows him to have been a high-class penman. 
The translation of one of his letters, written shortly 
before his death, shows good scholarship. It is con- 
clusively shown that defendants were kind and con- 
siderate of the wants of their parents. Our attention 
has been called to no instance where the old gentleman 
betrayed weakened mentality, except, of course, plain- 
tiff’s complaint of his dealings with defendants. 

The banker heretofore mentioned, who drew the deed, 
testified that he had known Mr. Anderson for many 
years; that Anderson had done some business at his 
bank, and he had seen him from time to time; that, 
while witness was unable to speak the Norwegian 
language and Andres L. Anderson was unable to speak 
English, except to use a few words in disconnected 
sentences, nevertheless witness was able to understand 
Anderson when he tried to transact business in Engiish; 
that it was from Andres L. Anderson that witness got 
the data from which to draw the papers; that Ander- 
son appeared to fully understand the nature of the 
business he was doing; that, subsequent to the execu- 
tion of the deed, Anderson had called at the bank a few 
times, transacted business there, and witness regarded 
him as fully able to transact the business. 
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When we consider the lack of any direct proof of the 
allegations contained in the petition, we are constrained 
to hold that the judgment of the trial court ought to be 
affirmed. 

Appellees are guilty of a violation of rule 12 of this 
court, in that, in place of making a concise statement 
of the substance of the evidence bearing upon tke 
points presented and referring with particularity ky 
_ question and page to the evidence in the record sup- 
porting the contention made, they have filled 90 pages 
of the brief with verbatim copy of evidence, and tuis 
is printed in such form as to make it more diffeult 
and laborious to read than it is to read from the 
oviginal bill. Because of this violation of the rule, no 
fee will be taxed against appellants for the printing 
of the 90 pages mentioned. 

AFFIRMED. 

Sepewick and Cornisu, JJ., not sitting. 


Anton J. Karet, apPELLEE, v. Frank P. Basta, 
APPELLANT. 


Fitep FepruarRy 15, 1919. No. 203842. 


1. Mechanics’ Liens: ProvISIon In SuRETY Bonn: PAYMENT or LIENS. 
A bond given to secure the execution of a building contract con- 
tained the direct provision that, ‘“Now if all of said conditions of 
contract are carried out * * * and the building is secured 
from all liens arising from the execution of said work, this bond 
to be null and void.” Held, that this constitutes an independent 
agreement as to the payment of liens, and is not affected by a 
provision in the building contract which requires the owner to 
procure architect’s certificates before making payments -to the 
contractor. 

: PAYMENT OF MATERIALMEN: SUBROGATION. Under the build- 

ing contract, it was the duty of the contractor to furnish all ma- 

terial, and if there was any evidence of liens for which the owner 
might become liable, he had the right to retain an amount suffi- 
cient to indemnify him, and the contractor was bound to refund 
to the owner any money he might be compelled to pay in discharg- 
ing liens. It was therefore the duty of the contractor to pay the 
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materialmen, and the owner who paid the liens is subrogated to 
the right of materialmen to recover upon the contractor’s bond. 


AppraL from the district court for Colfax county: 
Freperick W. Burron, Jupcz. Affirmed. 


N. H. Mapes and W. C. Hronek, for appellant. 
George W. Wertz, contra. 


Letton, J. 

This is an action brought by the owner to recover 
from a surety upon a contractor’s bond on account of 
the breach of certain conditions of the bond. Judgment 
was for plaintiff, and defendant appeals. 

Rudolph P. Basta, the contractor, agreed to erect a 
brick building for plaintiff under a written contract. 
The bond contained the provision, ‘‘Now if all of said 
conditions of contract are carried out * * * and 
the building is secured from all liens arising from the 
execution of said work, this bond to be null and void. 
Tf otherwise, that any or all the conditions of said con- 
tract should not be strictly fulfilled, this bond to re- 
main in full force and effect.’’ 

The contract provided that, if there shall be evidence 
of any liens for which the owner might become liable, 
‘the owner shall have the right to retain out of any 
payment then due or thereafter to become due an 
amount sufficient to completely indemnify him against 
such lien or claim. Should there prove to be any such 
claim after all payments are made, the contractor shall 
refund to the owner all moneys that the latter may be 
compelled to pay in discharging any lien on said 
premises made obligatory in consequence of the con- 
tractor’s default.’’ It is undisputed that $6,457.50 was 
paid by Mr. Karel for material and labor that went into 
the construction of the building. 

After the building was completed, judgments were ob- 
tained against the owner by laborers and materialmen, 
aggregating the sum of $3,211.97, and costs. The ag- 
gregate of these payments, aside from costs, amounted 
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to over $414.41 more than the contract price, which is 
the amount of plaintiff’s judgment. 

It is insisted that plaintiff ought not to recover 
because there is no showing that the money was paid 
upon architect’s certificates as the contract provides. 
This is true, but at the same time the evidence shows 
that the surety, Frank P. Basta, was fully advised of 
these payments, and was present when most of them . 
were made, and that he made no objections. In fact 
all parties seem to have treated this part of the con- 
tract as being of no force or effect. 

One of the conditions in the bond itself is that the 
building be ‘‘secured from all liens arising from the 
execution of said work.’’ This is a direct obligation 
resting upon the contractor. It constitutes a separate 
obligation for the benefit of third persons aside from 
the terms of the building contract, and is not affected 
by the provision in such a contract that requires the 
owner to procure architect’s certificates before making 
payments. ; 

Furthermore, the building contract makes it the duty 
of the contractor to repay the owner all moneys which 
he may be compelled to pay to discharge liens, but since 
the owner retained nearly enough money in his hands 
to pay all liens, the contractor was only bound to repay 
the excess. The lienholders could have compelled this 
payment by the surety under the rule laid down in 
Doll v. Crume, 41 Neb. 655, and Des Moines Bridge & 
Iron Works v. Marxen & Rokahr, 87 Neb. 684. The 
same rule is adopted in Towa and by other state and 
federal courts. Getchell & Martin Lumber & Mfg. Co. 
v. Peterson & Sampson, 124 Ja. 599, and cases cited. 
The owner is entitled to be subrogated to the rights of 
the materialmen to that extent, and may recover from 
the contractor and the surety on his bond. 

We find no error in the record, and the judgment of 
the district court is 

AFFIRMED. 


Sepewick and Cornisu, JJ., not sitting, 
103 Neb—13 
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Stare oF NEBRASKA, APPELLEE, Vv. Farmers State Bank ET 


1. 


6. 


AL., APPELLEES: OakLanp State Bank, INTERVENER, 
APPELLANT. 


Fiitep Fesrusry 15, 1919. No. 20821, 


Parties: INTERVENTION, Under the method of intervention pro- 
vided for by section 7609, Rev. St. 1913, the petition must he filed 
before the trial. Such intervention is a matter of right, and 
does not require leave of court. 
: . This method, however, is not exclusive, and in a 
proper case, where the person desiring to intervene files a petition 
before the entry of final judgment in the district court of the 
county where the action is pending, which petition sets forth good 
and sufficient reasons for his failure to file before the trial, and 
shows no laches on his part, and a prima facie right to intervene, 
and his claim is of such a nature that relief cannot be obtained 
unless it be granted him upon intervention, leave to intervene 
should be granted by a court of equity. 
: : Time. The petition in this case examined, and 
held, in substance and effect, to be a petition for leave to inter- 
vene, and not a petition counting upon the statute. Such a peti- 
tion may be filed at eny time during the pendency of the action. 
: RicgHT: Pustrc Funp. When public officers are 
engaged in litigation to protect public rights, and their pleadings 
and procedure maintain the public interest, no private person is 
entitled to intervene; but, when the contrary appears, any person 
interested in the preservation and proper administration of a 
public fund which is under the control of a court of equity has 
a right to intervene. 
Banks and Banking: DEprosiTrors’ GUARANTY FUND: INTERVENTION. 
The state depositors’ guaranty fund is created by contributions 
from all banks of deposit organized under state authority. Each 
of such banks has an interest in the proper administration and 
distribution of the fund. If it appears that, by reason of an 
error or mistake of law on the part of a public officer, the 
depositors’ guaranty fund is about to be depleted, any such bank 
- May intervene to protect itself and all other banks contributing 
to the fund. 


: PAYMENT TO DepPosiTors: SuprocaTION. Under sec- 
tion 332, Rev. St. 1913, after money has been drawn from the 
depositors’ guaranty fund and paid to depositors, the state bank- 
ing board, for the use and benefit of such fund, is subrogated 
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to the rights of depositors to participate in the assets. The board 
therefore becomes a general creditor of the insolvent bank, and 
is entitled to prorate with all other nonpreferred creditors in 
the net assets. It is error to prefer a general creditor over the 
right of the guaranty fund to reimbursement. 


ApreaL from the district court for Burt county: 
Arexanver C. Troup, Jupcz. Reversed, with directions. 


J. A. Singhaus, for appellant. 


Willis E. Reed, former Attorney General, and 
Clarence A. Davis, Attorney General, JOR L. Webster 
and Arthur F. Mullen, contra. 


In June, 1916, the Farmers State Bank of Decatur 
was declared insolvent, and, upon the application of the 
state by the attorney general, was placed in the hands 
of a receiver. 

In 1915, Frank Iams deposited certain sums of money 
with this bank, and received certificates of deposit 
aggregating $12,000. A judgment was rendered for 
said sum with interest, but the transaction was also 
held to be a loan, and not entitled to be paid from the 
bank guaranty fund. Jams v. Farmers State Bank, 
101 Neb. 778. A petition in intervention was after- 
wards filed by Iams in the receivership proceedings, 
asking that the money due him be paid from the 
assets of the bank in the receiver’s hands. The state 
of Nebraska, by the attorney general, answered, in 
substance, that the total amount which can be realized 
from the assets of the bank is insufficient to reimburse 
the guaranty fund for money paid to depositors, and 
that the right of such fund to reimbursement is prior 
to the claim of Iams. 

On June 17, 1918, the attorney for Iams and the at- 
torney general, in behalf of the state, entered into an 
agreement with respect to the case, and a form of 
judgment in favor of Jams was prepared and _ pre- 
sented by them to Judge Troup of the district court 
for Douglas county, which is in the same judicial dis- 
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trict as Burt county. This was signed by him at Omaha 
and retained by him, with the intention of taking it 
to Burt county, where he intended to hold a session 
of court a few days thereafter. 

On June 27, 1918, the Oakland State Bank, in behalf 
of itself and all other banks contributing to the state 
guaranty fund, filed an answer and petition in inter- 
vention, in substance alleging that the bank guaranty 
fund is a trust fund created for the purpose of paying 
depositors of insolvent state banks, and cannot be di- 
verted or used for any other purpose; that there is still 
due the guaranty fund from the receiver over $35,000, 
which had been paid to depositors; that the petitioner 
knew the state of Nebraska was resisting the claim of 
Tams to priority, but was not aware that it had con- 
sented to the payment of the claim in full, until June 
24, 1918; that no judgment had been rendered in Burt 
county, and praying that the net assets in the re- 
ceiver’s hands be paid to the state banking board for 
the reimbursment of the bank guaranty fund. 

On July 6 a motion was filed by Iams to strike the 
intervening petition from the files. The motion sets 
forth that a judgment in favor of Jams had been agreed 
upon between the state and Jams in good faith; the 
signing of the judgment by Judge Troup on June 17, 
1918; that the petition of intervention of the Oakland 
State Bank was neither drafted nor filed until after that 
bank had been informed that the judgment had been 
signed on the 17th day of June; that the petition of 
intervention came too late; that the intervener was 
without right or authority to file it, for the reason that 
the questions of fact and law presented by it attach 
to the state in its sovereign capacity, are subject to the 
control of the attorney general, and not subject to be 
interfered with by the bank in its individual capacity; 
and that it does not appear that the bank has any 
direct interest in the subject-matter as to entitle it to 
intervene. 


Vou. 103] JANUARY TERM, 1919. 197 


State v. Farmers State Bank. 


On July 25, 1918, an amendment was filed to the 
petition of intervention alleging coercion of the at- 
torney general, and that the agreement was made 
without the knowledge or consent of the state banking 
board. On July 30, 1918, the motion to strike the peti- 
tion and supplemental petition of intervention was sub- 
mitted to Judge Redick, sitting in the district court for 
Burt county, and sustained, for the reason that the 
same were not filed in time, to which ruling intervener 
excepted. The court at this time also entered the judg- 
ment in favor of Iams, which had formerly been signed 
by Judge Troup, and ordered the same entered on the 
judgment docket as of the date of June 17. 

The Oakland State Bank has appealed, and the matter 
is now before us for consideration. 


Lerton, J. 

Although many matters not relevant to the real 
issues in the case, nor within the record, were pre- 
sented at the oral argument, and are contained in the 
briefs, the determining questions presented by the 
record are few. 

In the. first place the contention of the appellee that 
a statutory petition in intervention must be filed be- 
fore trial must be conceded. But there are two kinds 
of intervention—that provided by section 7609, Rev. 
St. 1913, which, we have decided in common with the 
courts of other states having like provisions, is a 
matter of right, and which requires no leave to be 
granted by the court. In such a case the intervener 
can only file as a matter of right before the trial, and 
the authorities cited by the appellee on this point are 
applicable. 

The other kind of intervention is that which pre- 
vailed in this state before the enactment of the statute 
mentioned, and which, while not an ancient procedure 
in courts of equity (note at page 281, 123 Am. St. Rep.), 
has been adopted by many courts as essentially equita- 
ble in its nature, and which may be allowed by a court 


198 NEBRASKA REPORTS. [Vox. 103 


State v. Farmers State Bank. 


of equity in its discretion in a proper case. Van Zile, 
Equity Pleading and Practice, sec. 294 et seg. The 
petition for this relief may be filed at any time during 
the pendency of the action. It is not governed by the 
statute, but falls under the general principles of 
practice in courts of chancery. 

In a petition in intervention, under the statute, it is 
unnecessary to set forth any reasons why it is not 
filed sooner. The allegations in the petition excusing 
the delay virtually admitted that the petition came too 
late as a statutory intervention, and were for the 
purpose of showing why a court of equity should per- 
mit the petition to be filed under its general equity 
powers. 

Even though the petition presented does not in literal 
terms request that leave to intervene be granted, it 
prays ‘‘that this petition of intervention be allowed.’’ 
It appears to us that the object of the pleading was to 
present matter for the consideration of a chancellor, 
that the petition should have been treated as being a 
request for leave to intervene, and that the omission by 
the pleader of a formal request ought not to defeat his 
right to have the petition considered. 

We know of no rule of procedure in a court of equity 
which denies an interested party, who has been com- 
pelled by circumstances beyond his control to be 
placed in a position in which it was impossible for 
him to assert his rights at an earlier time, the right to 
call the attention of the court to the circumstances, and 
the right to intervene, if the facts set forth in his 
petition warrant his being made a party, and the more 
especially if made at the same term and before the 
entering of judgment in the case. United States Trust 
Co. v. Chicago T. T. R. Co., 110 C. C. A. 270. 

Does the petition set forth a sufficient excuse for 
not being filed before the trial? Where public officers 
are engaged in litigation to protect public rights, and 
their pleadings maintain the public interest, no private 
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person is entitled to intervene. Buffalo County v. 
Kearney County, 83 Neb. 550. 

The bank had no right to appear as long as the state: 
Was denying the right of Iams to recover. Court was 
not in session in Burt county, and no proceedings 
were had in that county at the time that the form of 
judgment was signed by Judge Troup in Douglas coun- 
ty. The statute allows a judgment to be entered by 
a judge of the district in an equity case in any county 
in his district upon notice and by agreement of parties. 
The agreement was made, not in open court where the 
intervener might have had information of it and an 
opportunity to object or protest, but in another county 
than the one where the case was pending. 

It is alleged that, as soon as the intervener dis- 
covered the facts, it filed its petition. At that time 
the judgment was incomplete in that it could not be 
enforced or be used as a basis for appeal until duly 
made a matter of record in the district court for Burt 
county. If the allegations are admitted or sustained 
by proof, they afford sufficient excuse for the delay, 
and good ground for allowing the intervention. 

We conclude, therefore, that, if the petition upon its 
face sets forth an interest in the subject-matter ad- 
verse to Iams and a prima facie defense to his claim, 
the intervener is entitled to be heard. 

The right of the Oakland State Bank to intervene 
at all in this matter is challenged on the ground that it 
has no interest in the controversy. It is true that 
its interest is not direct, but neither the statute nor the 
rules of equity procedure make a direct interest a 
condition to the right to intervene. Has the bank shown 
prima facie an interest in the subject-matter? It prays 
for itself and for all other banks contributing to the 
state depositors’ guaranty fund. This fund is created 
by assessments made upon all state banks in proportion 
to the amount of their average deposits. Any deple- 
tion of the funds must be made up by these banks. The 
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banks occupy to the fund a similar position that tax- 
payers bear to the public funds. While the interest 
‘of a taxpayer in such funds may be small, he has the 
right to apply to a court of equity to enjoin any 
wrongful diversion of the public moneys. Under the 
statute, when the guaranty fund reaches 11% per cent. 
of the average daily deposits of the banks, assessments 
cease until it falls below 1 per cent. of such deposits, 
so that the depletion of the fund requires a new assess- 
ment, just as the diversion of public funds requires 
additional taxation to restore the money thus diverted. 

Section 332, Rev. St. 1913, provides, in substance, 
that, if the money in the hands of the receiver of an 
insolvent bank is insufficient to pay the claims of de- 
positors, the court in which the receivership is pending, 
or the judge thereof, shall determine the amount 
necessary to supply the deficiency, and that the state 
banking board, when this amount is certified, shall 
draw the amount from the guaranty fund and trans- 
mit the same to the receiver. 

By section 333, Rev. St. 1913, the state banking board, 
for the use and benefit of the guaranty fund, is sub- 
rogated to the rights of the ereditors paid from the 
fund to participate in the assets. After the payment 
of the depositors, the state banking board, for the use 
of the guaranty fund, became a general ereditor of 
the insolvent bank to the extent of the contribution from 
that fund. The claim of Iams, the claim of the guaran- 
ty fund, and the claim of all other creditors not pre- 
ferred by the statute are entitled to share pro rata 
in the net assets after paying the costs and expenses 
of the receivership. The effect of the judgment 
agreed upon and rendered in this case is to make the 
claim of Iams a preferred claim, and give it precedence 
in payment over that of the guaranty fund and other 
creditors. This is in direct contravention of the 
statute. Where the direct provisions of the statute 
with reference to the disposition of a trust fund are 
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ignored to the injury of a contributor to the fund, it 
oceupies a like position to that of a stockholder in a 
corporation whose directors are diverting the prop- 
erty of the corporation to its damage. In such case 
he has a property right which a court of equity will 
protect if the proper officers of the corporation refuse 
or neglect to protect his interest. An analogous situa- 
tion is presented here if the proof bears out the charges 
made, and the contributors to the fund are entitled to 
apply to a court of equity to protect their interests if 
they are not taken care of by the officers of the state. 

It is a general principle that, where a person has an 
- interest in a fund which is in control of a court of 
equity, but which is in danger of being dissipated or 
diverted from its purpose, and he desires to secure its 
proper administration and distribution, he is entitled 
to intervene for that purpose. 

To sum up, if this had been an ordinary petition in 
intervention under the statute, its filing would, as the 
district court held, have come too late, but since it 
set forth sufficient reasons for the delay in filing, and 
showed prima facie sufficient interest in the subject- 
matter, it was in substance and effect an application to 
the equity powers of the court for leave to intervene, 
and should have been so considered, and the motion to 
strike overruled. While there may be scandalous and 
redundant matter in the pleading subject to be stricken, 
if attacked, we think it was prejudicial error to strike 
it as a whole. 

For the foregoing reasons, the judgment of the 
district court is reversed, and the cause remanded, 
with directions to set aside the judgment in favor of 
Jams, to allow the petition in intervention to be filed, 
and for such further proceedings as may be necessary. 

Reversep. 

Sepewick and Cornisu, JJ., not sitting. 
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ForBurGeR STonE CoMPANY, APPELLEE, v. Lion Bonpine 
& Surety CoMPaNny, APPELLANT. 


FineD Fesruary 15, 1919. No. 20273. 


1. Principal and Sureties: AcTIoN BY MATERIALMEN: PARTIES. One 
who has furnished labor or material used in the construction of 
a building can maintain an action against the contractor and his 
sureties who have agreed with the owner to pay for the same. 

2. Contracts: BuILDING CONTRACT: CONSIDERATION: MATERIALMEN. In 
such case, the contract with the owner of the building is dual 
in its nature, and the agreement to pay laborers and material- 
men is distinct from the contract to erect the building. The 
building contract is the consideration for the agreement to pay 
laborers and materialmen. 


: RIGHTS oF MATERIALMEN. And, in such case, when 
the rights of the laborer or materialman are fixed by furnishing 
the labor or material used in the building, no act or neglect 
of the contractor will defeat such rights. 


AppraL from the district court for Lancaster county: 
Freperick EK. SHEPHERD, JupcE. Affirmed. 


A. G. Wolfenbarger and Ross P. Anderson, for ap- 
pellant. ; 


Burkett, Wilson & Brown, contra. 


SEDGWICK, J. 

1. A building contractor entered into a contract to 
construct a building, and gave a bond for the faithful 
performance of the contract. This defendant was 
surety on the bond. The plaintiff furnished material 
to the contractor which was used in the construction 
of the building, and he brought this action against the 
surety on the bond to recover the value of the material. 
The bond required the contractor to perform all of the 
conditions of his contract, and one of the conditions of 
his contract was that he should pay for all the mate- 
rials which he used in the building. Therefore, this 
contractor’s bond contained an agreement for the bene- 
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fit of this plaintiff, and it has been frequently held by 
this court that, under such circumstances, a party for 
whose benefit the contract was made can maintain an 
action directly against the party who has contracted 
for his benefit. Doll v. Crume, 41 Neb. 655, and cases 
cited, and various other decisions of this court are to 
this effect. 

2. This bond contained the following provision: 
‘‘That the said surety shall be notified in writing of 
any act on the part of said principal, which shall in- 
volve a loss for which the said surety is responsible 
hereunder, immediately after the occurrence of such 
act shall have come to the knowledge of the duly au- 
thorized representative or representatives of the ob- 
ligee herein, who shall have the supervision of the com- 
pletion of said contract.’’ It is conceded that no notice 
was given the surety as provided in the bond, and the 
serious, and perhaps difficult, question in this case is 
whether the third: person, who is a beneficiary under 
this contract, can recover without having given the 
notice specified. In Doll v. Crume, supra, it was held: 
‘““That the contract between the city and Davis (the 
contractor) and his sureties, and the promises and 
liabilities of the latter thereon, were of a dual nature— 
a promise to the city that Davis should perform the 
work in the time and manner he had agreed, and a 
promise, in effect, to Crume to pay him for the labor 
he should perform for Davis.’’ This proposition of 
law is discussed at length in the opinion. In Knight & 
Jillson Co. v. Castle, 172 Ind. 97, 27 L. R. A. n. s. 573, 
it was held that under a similar contract the beneficiary 
could not recover without having given the notice pro- 
vided for in the contract. The note in the L. R. A. 
is exhaustive, in which it is said: ‘‘A contractor’s 
surety bond to a public corporation is dual in its 
nature, being for the benefit and protection of the ob- 
ligee against loss or damage from a failure of the 
contractor to perform his contract, and also for the 
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benefit of laborers and materialmen who do work and 
furnish materials in the performance of the contract. 
And when the rights of the latter are once fixed, no 
act of the corporation will destroy or impair them’’— 
and cites our case of Doll v. Crume, supra, and other 
authorities upon this proposition. In Doll v. Crume, 
supra, the contract was with a public corporation, but 
the opinion does not consider that fact as material, as 
would be seen from a reading of the opinion, in which 
it is said: ‘‘Suppose that Davis (the contractor) had 
borrowed $100 for 90 days from a bank, and given his 
note therefor, which note had been signed by the 
plaintiffs in error as sureties. Now if the bank, without 
the knowledge of the plaintiffs in error, had extended 
the time of the payment of this note, then such ex- 
tension would have released the sureties from liability 
thereon; but in the case supposed, if at the time Davis 
borrowed the money plaintiffs in error had promised 
the bank that, in consideration of its lending the money 
to Davis, they would pay a debt of $10 which he owed 
to C., then any agreement between Davis and the bank 
for an extension of the time of payment of the note 
would not affect C.’’ That is to say, that the surety on 
the contractor’s bond has agreed that the contractor will 
pay the materialman. The contractor, of course, was 
under obligation to pay the materialman, and the con- 
tract, being for the benefit of the materialman, is dis- 
_ tinet, according to the authority of this decision, from 
the contract that the contractor shall perform his 
work as he agreed to do. There are two contracts— 
one that the materialman shall be paid, and the other 
that the contractor shall perform his contract with the 
owner of the property. The entering into the con- 
tract with the contractor by the owner is the considera- 
tion for the agreement to pay the materialman for the 
material. In the L. R. A. note, above referred to, it 
is said that the decisions are not unanimous, and ‘‘a 
majority incline to hold that such conduct (conduct 
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of the nominal obligee) does not and cannot affect 
them (the materialmen) after their rights become 
fixed.’’ The rights of laborers and materialmen to be 
paid for their labor and material are ‘‘fixed’” when 
they have faithfully performed the labor or furnished 
the material; and, under these decisions, no failure of 
the contractor thereafter can invalidate the rights so 
fixed. That the duty to give the specified notice is 
placed entirely upon the obligee named in the con- 
tract, and relates only to his performance of the work 
he has contracted to do, appears from the words of the 
contract. The surety is to be notified ‘‘of any act 
on the part of said principal * * * immediately 
after the occurrence of such act shall have come to the 
knowledge of’’ the representatives of the obligee ‘‘ who 
shall have the supervision of the completion of said 
contract.’? This plaintiff did not have any representa- 
tive in this business, and neither the plaintiff nor any 
one for him had supervision of the completion of the 
contract. The plaintiff could not know when some act 
of the contractor came to the knowledge of the owner 
of the building. It would be impossible for the plaintiff 
to give the notice to the surety. Laborers and material- 
men are in the same position with respect to such con- 
tracts. If a laborer who has performed a few days’ 
work for the contractor would be in danger of losing 
his wages uuless he keeps himself posted as to the do- 
ings of the contractor and the owner of the building, 
_ and sees that they perform their respective duties, he 
would not be protected as perhaps sound public policy 
would require. — 

As said in Des Moines Bridge & Iron Works v. 
Maraen & Rokahr, 87 Neb. 684: ‘‘It is better that the 
law with respect to contracts should be certain than 
that it should in all particulars conform to the views 
of the courts of some of our sister states. The defend- 
ants in the case at bar must have contracted with 
reference to the law as announced in the cited cases, 
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and the defendant bonding company must have known 
that it was assuming an obligation to pay the sub- 
contractors and materialmen as well as the laborers 
and mechanics engaged in constructing the courthouse 
referred to. The plaintiff in contracting to furnish mate- 
rial for the courthouse also had a right to rely upon the 
law repeatedly stated by this court, and should not be 
deprived of the defendants’ obligation to pay for that 
material because a like bond could not be enforced in 
the state of New York. We are not convinced that we 
should overrule a long line of our decisions, and shall 
not to do so in the instant case.’’? That was an action for 
material furnished a contractor for a public building, 
and was before the statute making the contractor’s bond 
responsible for materials (Laws 1913, ch. 170), and 
yet it is said: ‘‘The defendant bonding company must 
have known that it was assuming an obligation to pay 
the subcontractors and materialmen as well as the 
laborers and mechanics engaged in constructing the 
courthouse referred to.’’ 

We think that, under our former decisions, the parties 
interested must know that the surety on a contractor’s 
bond, in which it is agreed that the contractor will pay 
laborers and materialmen, is directly liable for labor 
‘and material used by the contractor in the construction 
of the building under his contract; and we think we 
ought to adhere to that principle. 

The judgment of the district court is 

; AFFIRMED. 


AupricH, J., dissents. 


Lerton, J., concurring. 

The basis of the conclusion reached by the majority 
of the court in this-case is, that the bond in question 
contains a dual obligation, and that the obligee named 
in the bond is, as to Jahorergs and materialmen, a mere 
trustee. Under the settled law of this state, it is im- 
material whether such a bond is executed in pursuance 
of a statute, or whether it is a mere common-law bond. 
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Sample & Son v. Hale, 34 Neb. 220; Lyman v. City 
of Lincoln, 38 Neb. 794; Doll v. Crume, 41 Neb. 655; 
Korsmeyer Plumbing & Heating Co. v. McClay, 43 Neb. 
649; Kaufmann v. Cooper, 46 Neb. 644; Fitzgerald v. 
McClay, 47 Neb. 816; King & Co. v. Murphy, 49 Neb. 
670; Rohman v. Gaiser, 53 Neb. 474; Nye-Schneider- 
Fowler Co. v. Bridges, Hoye & Co., 98 Neb. 27, 

The bond contains two contracts, one with the owner, 
and the other for the benefit of those who supply labor 
or materials. ‘‘The surety becomes bound for the 
performance of the work by the principal in accord- 
ance with the stipulations of the contract, and for the 
prompt payment of the sums due to all persons sup- 
plying labor and material in the prosecution of the 
work provided for in the contract.’’ Equitable Surety 
Co. v. United States, 234 U. S. 448, 34 Sup. Ct. Rep. 
803. The laborers and materialmen are the beneficiaries 
in the bond. A majority of the courts take the view that 
the conduct of the nominal obligee cannot affect their 
tights after the same are once fixed. 27 L. R. A.n.s. 
note on pages 596 et seq. 

The purpose of the bond would be defeated so far as 
the beneficiaries are concerned if, by some act or 
omission en the part of the obligee named therein, their 
rights should be destroyed. Their right of action, as 
said in Getchell & Martin Lumber & Mfg. Co. v. Peter- 
son & Sampson, 124 la. 599, 615, ‘‘is not derived 
from, nor held under, the owner of the building, but is 
an independent right, of which they are not to be de- 
prived save by their own act or default.’’ 

The following cases, in addition to the cases cited 
from this court, are in point upon the question whether 
any act or omission of a nominal obligee may release 
the surety as to laborers or materialmen for whose 
benefit such a provision is made in the contract. Texas 
& P. R. Co. v. Eason, 92 Fed: 553; United States 
Fidelity & Guaranty Co. v. Omaha Building & Con- 
struction Co., 116 Fed. 145; Griffith v. Rundle, 23 Wash. 


208 NEBRASKA REPORTS. [Vor. 103 


Forburger Stone Co. v. Lion Bonding & Surety Co. 


453; School District v. Livers, 147 Mo. 580; Kansas 
City v. Schroeder, 196 Mo. 281; Federal Union Surety 
Co. v. Commonwealth, 1389 Ky. 92; United States Fi- 
delity & Guaranty Co. v. American Blower Co., 41 Ind. 
App. 620. See, also, cases cited in note VU, 27 L. R. 
A. n. s. 581-595. 

The surety company entered into this contract with 
full knowledge and notice of the laws of this state as 
declared by the decisions of this court, and should 
abide by its terms. 


CorNIsH, J., dissenting. 

The fact that the beneficiary is a laborer or material-- 
man can, I take it, make no difference. If public 
policy or the status of laborers or materialmen is to 
give them rights superior to other beneficiaries under 
similar circumstauces, the opinion should make that 
clear and tell the reason why. 

What right can an entire stranger to a contract 
have in it? The Emglish and Massachusetts courts say 
none. The contractual relation requires a meeting of 
minds and a consideration. Hence, only the parties or 
privies to a contract can enforce it, say they. 

When the contract’s promise is to save the promisee 
from a possible loss, it may easily happen that its en- 
forcement will be directly beneficial to a third person, 
because the promisee’s loss, provided against, may be 
the promisee’s liability to the third person. Many 
courts, including this, have, in such case, enforced the 
contract at the suit of the third party (beneficiary), the 
same as if he were a promisee or obligee named in the 
contract. They have likened the case to novation. 
Really, the right comes to the stranger to the contract 
by a sort of unexpected grace. The liability of the ob- 
ligor to him can hardly be said to be contractual. The 
courts see in the situation and relation of the parties a 
duty- which the promisor ought not to refuse to per- 
form, and they permit to be done by direct means the 
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thing that would ordinarily come about anyhow by in- 
direct means. 

Just as the stream can never rise higher than its 
source, nor the less include the greater, nor the acci- 
dental be more regarded than the intentional, nor one 
reap where he has not sown, so the promisor is never 
bound to more than his promise, and the stranger to 
the contract can have no better nor higher rights in the 
contract than the parties to it. He gets any possible. 
right he may have through the promise made to the 
obligee, and that is the promise that must be left as 
made and only as made. 

Such has been the holdings of these courts. 

In this opinion we are announcing the law to be: 
That an entire stranger to a contract, who (probably) 
did not know of it when made, for whose fortunes 
neither of the parties cared except as his own interest 
might be affected, who never did a thing in reliance on 
the contract (save commencing this action), who paid 
no consideration for a promise, to whom none was made 
and who made none himself, may, notwithstanding 
these facts (undisputed), not only recover on the con- 
tract, but recover regardless of its conditions. 

Is there any precedent for this? None. In Getchell 
& Martin Lumber & Mfg. Co. v. Peterson & Sampson, 
124 Ia. 599, cited, the promise was made in words to 
the third party as well as to the principal obligee, and 
the opinion states that material was furnished in re- 
liance upon the promise. 

In statutory bond cases the law makes the laborer and 
materialman, in terms, a party to the contract in his 
own, separate and independent right. 

Municipal bond cases are distinguishable in this: 
The officials act in a representative capacity; the 
laborer or materialman has no lien for his protection. 
He should be protected by the municipality who gets 
the benefit of his work. It does no extreme violence 


to the contract to say that the parties must have in- 
103 Neb.—14 
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tended his protection as the main purpose of the bond, 
that the city was acting as his agent, and that a promise 
was made to him, just as subsequently enacted statutes 
provide. 21 R..C. L. p. 1016, sec. 64. 

In the instant case, no contention can be made but 
that the contract is a private contract, the parties at 
the time owing no duty to any third person. 

Under the rule announced, if A, having faith in the 
character and ability of young Mr. B, who is seeking 
employment under C, promises C that, if he employs 
B, B will make the payments of funds coming into his 
hands from time to time to the persons to whom the 
funds should go, on the perfectly reasonable condition, 
however, that when C learns of a default of B he will 
inform A, and, if afterwards C neglects to give A 
the information of B’s default, which he knows, so 
that A is released from his promise to C, still A is 
liable to the persons to whom the payments should have 
been made by B. When one of such persons sues as 
beneficiary, and A sets up the promise that he should 
be notified of defaults, and shows that, with notice, 
he could have saved half, or all, of the loss, we are 
holding that the third person (beneficiary) makes 
a good reply as follows: ‘‘How could you expect me 
to give you notice? I never knew of your contract 
with B until immediately before commencing this 
action.’’ 

It seems to me that the reasoning is unsound and 
the conclusion unjust. No court will adhere to the 
rule in its general application. The entertaining of 
doubts about a proposition, plain and simple in itself, 
always invites confusion. We should pray to be de- 
livered from temptation to do so. Hard cases make 
bad law. 

When the meaning of a valid contract is plain, that 
is the law of the contract.. When courts go contrary to 
its intent, they legislate. Once we agree that the 
promise defendant made to the obligee was that the 
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contractor would make the payments, and that promise 
was on condition that defendant should be notified by 
the obligee of defaults, there is no need for discussion. 

But is there room for good-faith dispute that such 
was the promise made in terms only to the obligee and 
that notice was not given? One might, with some show 
of equity, argue (as has been held in certain insurance 
cases) that the condition precedent ought not to de- 
feat plaintiff’s recovery unless the obligee’s breach 
damaged defendant. This contention, however, is not 
made. The defendant can complain: ‘‘I am held, con- 
trary to the only promise I made, which was to the 
obligee, to save him harmless upon condition.’’ 

The argument by analogy quoted in the opinion from 
Doll v. Crume, 41 Neb. 655, can have no possible ap- 
plication here. Here the promise, that ‘‘$10 which he 
owed to C’’ would be paid is unquestionably coupled 
with a condition, and is not absolute as in the supposed 
ease. Besides, in the analogy quoted, the argument as- 
sumes A’s promise to C, made to the municipality as 
his agent or representative. In the case in hand, it 
cannot be said that more than one contract, more than 
one promise (which is what the opinion probably 
means), or more than two parties to the contract, were — 
contemplated. 

The right of the citizen to freely contract, and to be 
held only in accordance with his promise as made, is 
one of the foundations and safeguards of civil liberty. 


Dean, J., dissenting. 

Plaintiff pleaded the bond and offered it in evidence, 
but it entirely ignored the requirement respecting 
notice. To state it another way: Plaintiff elected to 
accept the benefits of the contract sued on, but it 
repudiated its burdens. The situation is anomalous. 

The surety bond contains this condition: ‘‘Provided, 
that the said surety shall be notified in writing of any 
act on the part of said principal, which shall involve a 
loss for which the said surety is responsible hereunder, 
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immediately after the occurrence of such act shall have 
come to the knowledge of the duly authorized repre- 
sentative or representatives of the obligee herein, who 
shall have the supervision of the completion of said 
contract, and a registered letter mailed to the surety, 
at its principal office in Omaha, Nebraska, shall be 
deemed sufficient notice within the meaning of this 
bond.’’ 

The obligee named in the bond is a private corpora- 
tion. The only contested point is whether service of 
notice by plaintiff, also a private corporation, on the 
surety as specified in the foregoing provision of the 
bond is a condition precedent to its right to recover. 
The bond is primarily for the benefit of the owner who 
is the sole obligee named therein. Fairly construed 
the bond requires plaintiff to perform the condition as 
to notice, because plaintiff stands in the place of and 
derives its rights under the bond from the obligee, 
and it follows can have no other or greater rights than 
the obligee. The consideration that supports plaintiff’s 
right to recover is that such recovery operates to re- 
lease the obligee, the owner, from some contingent 
liability to the third party, in this instance the plaintiff. 
71 Am. St. Rep. note at page 189 (Baxter v. Camp, 
71 Conn. 245); Frerking v. Thomas, 64 Neb. 193. 

In Barnett v. Pratt, 37 Neb. 349, Judge Irvine con- 
cisely states the reason for the third party rule: ‘‘The 
purpose of the American rules seems to have been 
largely to avoid cireuity of action. It may probably 
be assumed that, in order to permit such third person 
to sue, the contract must be one which might be en- 
forced between the immediate parties thereto; in fact, 
many of the cases state the rule in these terms.’? In 
2 Elliott, Contracts, sec. 1415, it is said: ‘‘One is not 
entitled to the benefits of a contract made in his be- 
half without complying with the conditions and assuming 
the liability that the original parties have attached 
thereto. The rights of a party for whose benefit a 
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promise is made must be measured by the terms of the 
agreement between the principal parties.’’ 

The present case is distinguished from one where a 
surety bond is given by a contractor to a municipal 
corporation as in Doll v. Crume, 41 Neb. 655, and Des 
Moines Bridge & Iron Works v. Maraen & Rokahr, 
87 Neb. 684, that are cited in the majority opinion. 
Both cases were suits on surety bonds given to guaran- 
tee the performance of building contracts eutered into 
between building contractors and municipal corpora- 
tions. Clearly they are not in point. In the Doll case 
it is said that a surety bond that guarantees the per- 
formance of a building contract entered into with a 
municipal corporation is dual in its nature; that there 
is a promise both to the municipality and to material- 
men. It is at once apparent that this is on grounds 
of public policy. 21 R. C. L. 1016, sec. 64; Equitable 
Surety Co. v. United States, 234 U. S. 448. It is obvious 
that if the rule were otherwise, as applied to municipal 
corporations, the third party would be remediless be- 
cause it is not permissible in this class of cases that the 
citizen should have a lien on the property of the 
sovereign. It seems that duality of contract has not 
heen rocognized as the principle that permits the 
third person who is not a party to a contract to sue 
upon it, except in municipal corporation cases. The 
general principle that permits a third party to sue is 
that a recovery will release the promisee from some 
liability to the third party, thus avoiding circuity of 
action. 

The majority opinion exonerates plaintiff from giv- 
ing notice because: ‘‘The plaintiff could not know when 
- some act of the contractor came to the knowledge of 
the owner of the building. It would be impossible for 
the plaintiff to give the notice to the surety.’’ It is 
not altogether clear upon what theory the majority con- 
clude, in an entire absence of pleading or proof to sup- 
port the conclusion, that the plaintiff could not bring 


214 NEBRASKA REPORTS. [Vor. 103 


Forburger Stone Co. v. Lion Bonding & Surety Co. 


“‘some act of the contractor’’ relating to nonpayment 
‘‘to the knowledge of the owner of the building.’’ What 
was there to prevent plaintiff from informing the 
owner that the contractor was in default? Who knew 
better than plaintiff as to the time when the con- 
tractor failed to pay for the building stone? Who 
but the plaintiff, whose knowledge was first hand, 
would be expected to bring the fact of nonpayment 
‘“to the knowledge of the owner of the building?’’ 
Nor is it clear why, in the absence of proof, the court 
should conclude that there was something or that 
there was anything that made it ‘‘impossible for the 
plaintiff to give the notice to the surety.”’ 

Under a fair construction of the surety bond, and on 
principle and on authority, notice of the failure of 
the contractor to pay plaintiff should have been com- 
municated by plaintiff to ‘‘the duly authorized repre- 
sentative or representatives of the obligee’’ having 
‘supervision of the completion of ‘said contract,’ or 
to the owner itself. And in the event of the refusal 
or failure of the representative or of the owner to 
serve the required notice, plaintiff, standing in the 
place of the obligee, itself should have served the 
notice on the surety. Failing in this it should have 
been nonsuited. Notice in this class of cases igs not an 
idle ceremony, but a matter of prime importance, a 
material part of the contract: Notice would have en- 
abled the surety to have stopped the payment or to 
have caused the owner to pay plaintiff instead of 
paying the defaulting contractor. The provision for 
notice is reasonable, merely providing that ‘‘a regis- 
tered letter mailed to the surety, at its principal office 
in Omaha, Nebraska, shall be deemed sufficient notice 
within the meaning of this bond.’’ And this the 
majority opinion concludes was impossible of perform- 
ance by plaintiff. Escape from a plainly expressed 
obligation of a contract should not be permitted upon 
a pretext so trivial. 
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The majority opinion cites no authority involving the 
question of notice that supports its conclusion, It may 
therefore be assumed that, aside from the majority 
opinion, there is no such authority. In 21 R. C. L. 986, 
it is said: ‘‘To entitle a materialman to maintain an 
action on the contractor’s bond, he must comply with 
a provision of the bond that notice in writing must be 
given to the surety of any act which may involve a 
loss for which the surety may be liable a certain time 
- after the occurrence of the act, and the failure of a 
materialman to give such notice is not a matter of 
. defense to an action on the bond, but he has the burden 
of showing compliance to make out his cause of action.’’ 
Knight & Jillson Co. v. Castle, 172 Ind. 97, 27 L. R. A. 
n, s. 573, is a leading case in point, and in which the 
reason for the rule requiring notice is admirably stated: 
“In adopting a part of the obligation as running to it, 
appellant was bound to adopt it according to its terms 
and conditions, upon the plainest principles of con- 
struction. In the absence of an agreement for time, 
the price of materials purchased by the contractor was 
due when delivery was made; if time was given, the 
price was due at the expiration of the time agreed. 
In either event, it was peculiarly within the knowledge 
of the appellant as to when the obligation was due 
which is hefe sought to be enforced against the surety, 
and there could be no adoption of so much as was 
favorable to appellant, and that which was for the 
benefit of the surety be ignored.’’ 

Men must be left free to make their own contracts, 
and in the absence of fraud or mistake the binding 
obligation of a lawful contract cannot be too insist- 
ently urged. The progress toward the attainment of 
a high type of civilization has been marked by an 
observance of this principle. The fathers of the Re- 
public thought it worth while to provide that no state 
shall pass any law impairing the obligation of contracts. 
Doubtless those venerated men presumed that a general 
admonition on this point was sufficient. 
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Louisa Merntz, ADMINISTRATRIX, APPELLEE, v. OmaHa & 
Counci, Buurrs Srreer RatLbway CoMPANY, APPEL- 
LANT. 


FILep Fesruary 15, 1919, No. -20323. 


1. Appeal: INstrucTIoNS: THeory oF Case. A party is entitled 
to have his theory of his case, as disclosed by the evidence, submit- 
ted to the jury, under proper instructions, and where such an 
instruction is tendered to the court the refusal to give it is 
reversible error. Omaha Street R. Co. v. Boesen, 68 Neb. 487, 


2. Evidence: Mortarity Tasles: ApbMmiIssipiLiry. Proof of disease 
or of ill health or hazardous employment may impair or destroy 
the effect of mortality tables as evidence, but does not make 
them inadmissible. Broz v. Omaha Maternity & General Hospital 
Ass’n, 96 Neb. 648. 


AppraL from the district court for Douglas county: 
AvEexanpeR ©. Troup, Jupcr. Reversed. 


John L. Webster and William R. King, for appellant. 
Sutton, McKenzie, Cox & Harris, contra. 


Dean, J. 

Fritz Mentz sued the defendant company to recover 
for personal injuries said to have been sustained on 
March 9, 1916, because of the negligence ‘of its em- 
ployees, while he was a passenger on one of its street 
ears. He died on December 28, 1916, after the case was 
begun, but before it was tried. He left a widow and 
a daughter as his sole surviving heirs. The action was 
revived in the name of the daughter, Louisa Mentz, ad- 
ministratrix. The estate recovered a verdict and 
judgment in the sum of $4,400, and defendant appealed. 

The deposition of Mr. Mentz was taken November 
21, 1916. He was by trade a painter. He testified, in 
substance, that he and about 12 others boarded a north- 
hound car thet stopped at the north side of the Farnam 
and Sixteenth street intersection at about 6 o’clock in 
the evening; that he was almost the last passenger to 
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board the car; that immediately the car started, and 
just as he dropped his fare in the box the car stopped 
suddenly and with such violence that he was thereby 
thrown against the fare box and the iron rail supports 
on the platform with such force that he received the 
’ injuries complained of. He testified that, though he 
suffered intense pain from the injury at the time, he 
made no complaint to any person; that both car 
and platform were crowded. He was the only witness 
on the part of plaintiff to testify respecting the im- 
mediate facts surrounding the alleged accident. 

The motorman called by defendant testified that just 
as he started his car at Farnam street he saw an au- 
tomobile come out of the alley and stop on the track; 
that the street car was not then ‘‘going over four miles 
an hour;’’ that it was on a down grade and the car 
was stopped to avoid a collision; that the stop was 
neither sudden nor violent, but ‘‘just an ordinary 
stop.’”’ 

The conductor testified on the part of defendant that 
when the car left Farnam street it ‘‘ran about a car 
length and stopped in the usual manner, no jolt at 
all, * * * An automobile had stopped on the track;’’ 
that the street car was stopped about midway in the 
block north of the starting point at Farnam street; 
that he saw the motorman get off and help push the 
automobile off the track; that he recalled a man of 
Mentz’s general description boarding his car at Farnam 
street at about the time indicated by- plaintiff, but he 
was unable to definitely give the date; that the man 
whom he took to be Mentz carried a small leather bag 
with the handle of a paint brush protruding from the 
end; that he was apparently ill; that ‘‘he held us 
there about a minute, crawling on;’’ that a passenger 
jostled and pushed Mentz as he passed him on the 
platform, and that he heard Mentz say to him ‘‘you 
come near hurting me then;’’ that almost immediately 
thereafter the car was stopped to avoid colliding with 
the automobile. The conductor said that Mentz did not 
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complain of an injury, and that he rode on the plat- 
form approximately 15 minutes, when he got off at his 
stopping place. 

Even if Mentz was injured as he testified, the com- 
pany is not chargeable with negligence if the motorman 
used reasonable care in stopping the car to avoid collid- 
ing with an automobile that was stalled on the track. 
Defendant requested the court to give this instruction, 
which was refused: ‘‘You are further instructed that 
it was the duty of the defendant’s motorman to use 
reasonable and ordinary care to stop the street car so 
as to avoid a collision with the automobile upon the 
track in front of the street car, and if you believe 
from the evidence that the plaintiff was injured while 
the motorman was using such reasonable and ordinary 
care in bringing the street car to a stop, then the plain- 
tiff cannot recover and your verdict must be for the de- 
fendant.’’ It seems clear to us that the court erred in 
refusing to so instruct the jury. 

Defendant says that the court erred in giving instruc- 
tion numbered 8 on the measure of damages, and ar- 
gues: ‘‘By said instruction the court ignored the im- 
portant fact in the case, to wit, that the plaintiff, prior 
to the accident, had been suffering from a disease 
which had a tendency to, and in all probability would 
have, shortened his life notwithstanding this accident, 
and that by reason of said prior infirmity of the de- 
ceased the Carlisle table was not competent or proper 
evidence of the length of time a person so afflicted 
would probably live.’’ 

The instruction is not erroneous in the respect noted 
in defendant’s brief so far as the argument relates to 
the introduction of the Carlisle table in evidence. Broz 
v. Omaha Maternity & General Hospital Ass’n, 96 Neb. 
648. 

Other questions have been presented that we do not 
find it necessary to discuss. The judgment of the 
district court is reversed and the cause remanded. 

REVERSED. 
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CornisH, J., not sitting. 
The following opinion on motion for rehearing was 
filed June 28, 1919. Rehearing denied. 


Per Curiam. 

In the brief upon the motion for rehearing it is con- 
tended that the instruction recited in the opinion was 
erroncous and properly refused because it assumed 
that there was an automobile stalled on the track. If it 
was erroneous in that particular in view of the evidence 
then before the court, the remainder of the instruction 
was proper and necessary in any view of the evidence, 
and such an instruction should have been given, when 
the necessity therefor was suggested by the request. 

. The motion for rehearing is 
OVERRULED. 


Mary A. Darley, arrpELLEE, v. Missourr Pactric Ratbway 
CoMPANY ET AL., APPELLANTS. 


Firep Fesruary 15, 1919. No. 20324. 


1. Eminent Domain: CoNDEMNATION: PETITION: DESCRIPTION OF LAND. 
A petition to condemn the land of another for the use of a rail-- 
road is the basis of the proceeding and must accurately describe 

- the tract sought to be condemned. 


A petition containing inaccurate 
statements that are material respecting the dimensions of the 
land affected will render condemnation proceedings void that are 
held thereunder. 


Apprat from the district court for Douglas county: 
Grorce A. Day, Jupex. Affirmed. 


J. A. C. Kennedy, Yale C. Holland and George L. 
DeLacy, for appellants. 


Charles Battelle, contra. 
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Dean, J. 

Plaintiff obtained a judgment vacating certain con- 
demnation proceedings that involved a city lot owned 
by her. Title to the lot was quieted in plaintiff. De- 
fendant appealed. 

Mrs. Dailey contends, among other things, that the pe- 
tition for condemnation contained inaccurate statements 
that are material respecting the dimensions of the lot, 
and because of that and other irregularities the proceed- 
ings complained of are void. Defendant insists that the 
proceedings were regular. 

In district court it was stipulated that lot number 
11 was 66 feet wide from the north to the south line, 
and from east to west, at the north line, it was 139.5 
feet deep, and at the south line, from east to west, it 
was 140 feet deep. In the petition for condemnation 
filed with the county judge the company alleged, among 
other things, that ‘‘lot 11, block 6, Paddock’s Place, 

* * is of uneven dimensions, but is approximately 
115 feet deep by 66 feet wide.’’ The expression ‘‘un- 
even dimensions,’’ as used in defendant’s petition, might 
lead an appraiser to believe that it related to a variance 
in dimension much greater than the six inches differ- 
cuce in length of the east and west lines of the lot that 
is shown by the stipulation. The depth of the lot as 
given in defendant’s petition is 25 feet less than that 
shown by the stipulation, a circumstance that could 
hardly fail to be of considerable importance to an 
owner, the market valuation of whose real estate, for 
appraisement and other purposes, is based in large 
part both on foot frontage and depth. 

A petition containing statements so inaccurate re- 
specting dimensions would be very apt to mislead the 
appraisers in the assessment of damages under the 
statute. Rev. St. 1913, sec. 5946. It seemse to us that 
the district court did not err in holding that the 
condemnation proceedings were void. Omaha & R. V. 
R. Co. v. Rickards, 38 Neb. 847; Bay City B.—L. R. 
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Co. v. Hitchcock, 90 Mich. 533. <A petition to con- 
demn the land of another for the use of a railroad is 
the basis of the proceeding, and before an owner over 
his protest can be compelled under the sovereign power 
of eminent domain to part with the title to his land, it 
is essential to the validity of the proceedings that the 
petition filed with the county judge under section 5946, 
Rev. St. 1913, accurately describe the tract sought to be 
condemned, 

The language of the decree quieting title is perhaps a 
little too broad if taken literally, since it forever en- 
joins defendant from asserting title or interest in or 
to the property and from using it. Properly con- 
strued, we take its meaning to be that the defendants 
are enjoined only from asserting any rights to the 
real estate under the present condemnation proceed- 
ings, and not from exercising any rights thereto that 
may be lawfully derived in the future. So construed, 
the judgment is without reversible error and is 

AFFIRMED. 

SepewicK and CornisH, JJ., not sitting. 


Frank O. Kucera, appELLEE, v. Prep H. ALLEN ET AL., 
APPELLANTS. 


Fitep FresruAry 15, 1919. No. 20856. 


Officers: Dre Facto Orricer: INJUNCTION: TirtE. The right of a de 
facto officer to avail himself of a writ of injunction to enjoin 
interference or disturbance while in the possession of his office 
exists and is a proper remedy, and this procedure does not pre- 
vent adverse claimants from trying the right of title to the 
office in question. 


AppraL from the district court for Saline county: 
RatepH D. Brown, Jupcr. Affirmed. 


Charles F. Barth, for appellants. 


Glenn N. Venrick, contra. 
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ALpRICH, J. 

This action was brought by the plaintiff against three 
members of the board of trustees of the village of 
Tobias, and one Mastin, to restrain them from interfer- 
ing with him in the discharge of his official duties as one 
of the trustees of that village, from disturbing him in 
the exercise of the duties of his office, and to restrain 
Mastin from participating in any meetings of the vil- 
lage board. 

In November, 1917, plaintiff was appointed trustee to 
fill a vacancy. He duly qualified and entered upon the 
discharge of his duties. The annual election was held 
the next April. At that time Mastin and himself re- 
ceived the same number of votes, and it was declared 
by the village board that neither was elected. The peti- . 
tion alleges that afterwards an alleged recount was had, 
and a certificate of election issued to Mastin, but that 
the same was void and of no effect. The plaintiff duly 
filed his oath as a hold-over officer and continued to 
act until Mastin and the other defendants refused to 
allow him to take part in the proceedings of the board, 
although he attempted to do so. The district court 
found for the plaintiff, and defendants appeal. 

The main question in the case is whether plaintiff 
was entitled to bring this action, or whether he can 
only maintain proteedings in quo warranto. In Hotch- 
kiss v. Keck, 86 Neb. 322, it was said: ‘‘Of course, an 
action of injunction is not the proper remedy to try 
title to public office. The many authorities cited by 
defendants in their brief establish that proposition, if 
indeed there was ever any doubt in regard to it. The 
law is just as clear that, where one is an incumbent 
holding the office under a prima facie legal right and 
performing the duties thereof, a court of equity will 
restrain an intruder from interfering with the proper 
exercise of those duties.’’ Plaintiff was in possession 
of the office and exercising his functions and duties as 
a de facto officer until after the alleged recount. This 
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being the case, he was in possession of the office, and 
Mastin claiming under the recount was not entitled to 
take forcible possession. He is entitled to prosecute his 
action in quo warranto to ascertain by what right the 
plaintiff is holding the office. If that suit be determined 
in his favor, the court will at once place him in legal 
and orderly manner in possession of the same. 

The appellee, being a de facto officer, has no need to 
try a controversy over the title to the office in order 
to protect his position. See Ekern v. McGovern, 154 
Wis. 157; Blain v. Chippewa Circuit Judge, 145 Mich. 
59. <A de facto officer has the right to avail himself of 
a writ of injunction to enjoin interference while in 
possession of the office. 2 High, Injunctions, sec. 
1315. Appellee is simply resorting to the remedy by 
injunction for the purpose of protecting his position 
against interference of adverse claimants whose title 
is disputed. Remelin v. Mosby, 47 Ohio St. 570. 
The appellee herein, it seems, is holding the office in 
question under a prima facie legal right, and as he is 
holding his position by virtue of holding over, and his 
successor not having been elected and qualified, he is 
a de facto officer notwithstanding the existence of a 
bona fide dispute between him and a claimant as to the 
title of the office. Thus it seems clear that, while 
appellee is acting as a de facto officer, he should not be 
disturbed in the exercise of this right, or in doing 
or performing all of the duties attendant upon his 
position, and is entitled to every protection necessary 
in the fulfilment of his position. ‘‘It is a proper exer: , 
cise of discretion to restrain interference * * in 
the performance of duty’’ until one’s title while acting 
is determined in a proper proceeding instituted therefor. 
See Blain v. Chippewa Circuit Judge, 145 Mich. 59. 
It is contended that the certificate of election is con- 
elusive evidence of the right of Mastin to the office un- 
der State v. Frantz, 55 Neb. 167. The alleged certifi- 
cate was not made by the proper body, nor at the 
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proper time, nor in accordance with the law; hence 
the above principle is not applicable. 
The finding and judgment of the trial court is free 


from errors and should be 
AFFIRMED. 


Sepewick and Cornisu, JJ., not sitting. 


Union Srock Yarps Company, APPELLANT, v. NEBRASKA 
State Rarmway CoMMISSION, APPELLEE. 


FILtep Marcu 1, 1919. No. 20230. 


1, Statutes: Construction. When a statute is susceptible of two 
constructions, under one of which it is clearly valid, while under 
the other its validity may be doubtful, that construction which 
makes sure its validity will ordinarily be given. 

CONSTITUTIONALITY: StTocK-Yarps. Section 134, Rev. St. 
1913, construed to apply to all public stock-yards in the state, 
and, as thus construed, held not to deny to appellant the equal 
protection of the law under the Fourteenth Amendment. 

3. Stock-Yards: RrevuLation. Under its general police power, the 
state may regulate charges at public stock-yards. 

: CONSTITUTIONAL Law. The legislature may dele- 

gate to the state railway commission power to fix and regulate 

charges at public stock-yards. 

: Rates: Vatipiry. An order of the state railway commis- 

sion fixing a charge to be made for corn furnished by a public 

stock-yards company to its patrons, which does not make allow- 
ance for the use of the property engaged in the service, as well 
as compensation for the corn furnished, held erroneous. 


Apprat from State Railway Commission. Reversed. 


Brown, Baxter &€ Van Dusen and Frank T. Ransom, 
for appellant. 


Willis E. Reed and Clarence A. Davis, Attorney- 
Generals, and Hugh La Master, contra. 


Morrissey, C. J. 
This is a proceeding, in the nature of an appeal, to 
vacate an order of the Nebraska state railway commis- 
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sion, fixing the rate which the Union Stock-Yards 
Company may charge for grain and feeding service at 
its yards in Omaha. The order was made under the 
authority of sections 134 and 135, Rev. St. 1913, which 
read as follows: 

Section 134. ‘‘The term ‘stock-yards’ as used herein 
shall mean and embrace all corporations, individuals, 
associations of individuals, their lessees, trustees or 
receivers (appointed by any court of lawful authority, 
whatsoever), that now or hereafter may own, operate, 
manage or control any yards and pens, railroad tracks, 
switches, engines or other motive power, for the pur- 
pose of handling live stock in transit and for sale; and 
all stock-yards are hereby declared to be common 
carriers.’ 

Section 135. ‘‘The state railway commission shall 
have power to issue orders regulating service and 
charges of all kinds at all stock-yards.’’ 

The stock-yards company insists that the order in this - 
case is invalid because the provisions of the statute 
upon which it is based are unconstitutional. It is 
claimed that the sections set out deny to appellant the 
equal protection of the law, and constitute class legisla- 
tion. The contention is that the statute in question 
does not allow the railway commission to regulate the 
service charges of all public feeding and shipping yards 
in the state, but only of those which also maintain 
common carrier facilities; that appellant is the only 
stock-yards company in the state doing a common car- 
rier business; that this fact furnishes no basis for a 
classification in the regulation of yard or pen charges; 
and that it is therefore discriminatory to allow the fix- 
ing of service rates at appellant’s yards, and not at 
those of other companies engaged in the same line of 
enterprise. 

While it is true that section 134 may be susceptible 
of the interpretation placed upon it by appellant, it is 


equally capable of another and less questionable con- 
103 Neb.—15 
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struction. No reason is apparent why the terms of this 
statute should not be read disjunctively, so as to 
subject to state regulation the service charges of all 
companies maintaining either feeding pens and yards, 
tracks, switches, or all of these facilities, ‘‘for the 
purpose of handling live stock in transit and for sale.”’ 
There is nothing inharmonious with this view of the 
statute, unless it be the final clause of section 134, which 
provides that ‘‘all stock-yards are hereby declared to 
be common carriers.’’ If, however, the power to regu- 
late feeding charges at stock-yards cannot be conferred 
upon the railway commission, except by reason of a 
common carrier capacity, it cannot be conferred at all in 
this case, since mere legislative denomination cannot 
constitute an enterprise a common carrier. And cer- 
tainly feeding, watering and caring for shipments of 
live stock, for an independent consideration, are not 
within the scope of a common ecarrier’s duty, nor sub- 
ject to regulation as such. Union Stosk Yards Co. v. 
United States, 169 Fed. 404. Since the right of the 
state in this case must be determined without regard to 
the common carrier designation of the legislature, this 
provision of the statute may be disregarded. 

The construction of the statute announced is effectua- 
tive of legislative intent, and will therefore be adopted 
in preference to that suggested by appellant. It is the 
policy of the courts to uphold rather than overthrow 
legislative action. Hence, sections 134, 135, Rev. St. 
1913, cannot be said to violate the Fourteenth Amend- 
ment, by denying to appellant the equal protection of 
the law. 

But though the statute in question is nondiscrimina- 
tory as between the stock-yards companies of the state, 
the question arises whether it is constitutionally within 
the power of the state thus arbitrarily to fix the 
charges in this particular line of business. That stock- 
yards are so affected with a public interest as to be 
subject to the inherent police power of the state, and 
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to a regulation of charges by governmental authority, 
seems to us uncontrovertible. Ratcliff v. Wichita 
Union Stock Yards Co., 74 Kan. 1. 

If, then, the state has the power to regulate these 
charges, how may it exercise such power? Appellant 
urges that the fixing of rates is wholly a legislative 
function which cannot be delegated. While this is 
true as a general proposition, yet statutes delegating 
to an administrative commission powcr to fix rates for 
public service corporations have generally been held 
not to violate any principle of constitutional law. 
State Public Utilities Commission v. Chicago & W. T. 
R. Co., 275 Ill. 555, Aun. Cas. 1917C, p. 50, and notes; 
Village of Saratoga Springs v. Saratoga Gas, Electric 
Light & Power Co., 191 N. Y. 123,18 L. R. A. n. s. 718, 
and notes, 14 Am. & Eng. Ann. Cas. 606, and notes 
following. In this state, however, the railway com- 
mission is a body organized under the Constitution 
for the purpose of supervising and regulating common 
carriers, and it is said that this constitutional authority 
cannot be extended by statute so as to make it an 
administrative body for the purpose of stock-yards regu- 
lation. But there is nothing in the constitutional duties 
of such commission incompatible with its serving as a 
body for the fixing and control of stock-yards charges. 
And, indeed, the legislature, having the power to create 
a body for this purpose, might well appoint the mem- 
bers of the railway commission to serve in such capac- 
ity. 

We now pass to a consideration of the order itself. . 
By the terms thereof the railway commission directed 
appellant to ‘‘determine the price of corn to be 
charged to feeders of corn at its yards in South 
Omaha for the current calendar month, on the average 
price paid by said Union Stock Yards Company for the 
corn received at South Omaha for the calendar month 
immediately preceding the current month for which 
the price per bushel of corn is determined.’’ In its 
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finding of fact the commission found: ‘‘In addition to 
the price paid for corn at South Omaha, there is an 
actual out-of-pocket cost to the applicant for the han- 
dling and placing of the corn in the feeding pens, which 
for the purpose of this temporary arrangement the 
commission places at ten cents per bushel. The amount 
just named may be added by the applicant to the price 
of the corn for the current month.”’ 

Thus it will be seen that under this temporary order, 
which on final hearing was made permanent, appellant 
was allowed no profit whatever for handling the corn, 
nor reimbursement for the use of the property employed 
in feeding and distributing the corn. It is suggested 
that in finding ‘‘out-of-pocket’’ cost, the commission 
took into consideration the value of the use of the 
property employed in feeding the corn, but the finding 
itself does not seem to bear out this contention. The 
company furnished proof of the usual charges in 
stock-yards in other states, and insists that that is 
prima facie proof of what is a reasonable rate in this 
case. The statute so provides. Rev. St. 1913, sec. 6127. 
An order that permits appellant to make a charge hav- 
ing regard for the market price, plus such sum as the 
commission may find from all the evidence will allow 
a proper net return on the investment, is more likely to 
do justice to all parties than an order based on a 
monthly average. Appellant is entitled to the value of 
its corn at the time of sale, without regard to what it 
may have cost at the time of purchase. If the price 
has advanced appellant is entitled to the advance. On 
the other hand, the shipper is entitled to have the 
market price taken as the basis, without regard to the 
price at which the corn may have been purchased at 
some remote date. The mere fact that the stock-yards, 
a month before, paid more for the corn than it is 
worth when sold to the shipper is no reason why he 
should be charged more than the commodity is worth 
on the day he buys. 
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The order in this case was made during the war 
period, when abnormal conditions were prevailing. In 
furtherance of justice the order is set aside and the 
cause remanded so that the commission may make 
such further investigation and enter such order as may 
be proper. 

REVERSED. 

CornisH, J., not sitting. 

The following opinion on motion for rehearing was 
filed May 3, 1919. Former opinion modified, and re- 
hearing denied. 


Per Curiam. 

On motion for rehearing our attention has been callec 
to the following statement in the opinion: 

‘‘The company furnished proof of the usual charges 
in stock-yards in other states, and insists that that is 
prima facie proof of what is a reasonable rate in this 
case. The statute so provides. Rev. St. 1913, section 
6127.” 

The point is made that the statute cited was passed 
in 1907 as part of the legislation applying to railroads, 
and that the stock-yards statute (Rev. St. 1913, 134-138) 
was not passed until 1911. It appears that section 6127 
does not apply to stock-yards unless they are perform- 
ing the functions of common carriers. Our opinion is 
modified to this extent, and the motion for rehearing is 

OVERRULED. 


In re Lincory Traction Company (two cases). 
Lincotn Traction CoMPaNy APPELLANT, v. Ciry oF 
LINCOLN ET AL., APPELLEES, 

Firep Marca 1, 1919. Nos. 20743, 20842. 

1. Constitutional Law: State RaILway CoMMISSION AMENDMENT, In 
adopting the constitutional provision creating the state railway 
commission, it was made an independent part of the Constitution, 


and not as an amendment to the executive, legislative or judicial 
articles thereof. 


10. 


11. 


30 
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Carriers: STATE RaiLwAy CoMMISSION: Powers. The state railway 
commission has independent legislative, judicial and executive or 
administrative powers so far as necessarily involved in the “reg- 
ulation of rates, service, and general control of common carriers;” 
and such exercise of power may be controlled or limited by the 
legislature. 


Unless there has been specific legislation 
that might limit or affect this power given to the commission, 
it would seem that the people have given this commission all the 
control over common carriers that they themselves could exercise. 


: Raves. The rates of a public service corporation must 
be based upon the value of the property devoted to the public 
use, 

Rates allowed in other similar cities may be con- 
sidered by the commission, but would not be controlling. 


EMERGENCY Rates. If the evidence tending to 
show that rates are not remunerative, “while based upon actual 
experience in the operation of the road, relates only to a brief 
period when conditions were abnormal,” it will not necessarily 
require a change of ‘rates. Darnell v. Edwards, 244 U. S. 564. If 
it is uncertain whether conditions will become more favorable 
for adequate earnings in the near future, and it seems improbable 
that they will, the propriety of emergency rates would seem to be 
indicated. 


: Goop Witt. When rates are in question, the 
item of good will is not to be considered. 


EvipeNcE. In determining the sufficiency of 
present rates, it would be proper to consider the dividends that 
had been declared in the recent past under ordinary conditions, 
but the distribution of these dividends among the stockholders 
would not throw any light upon the earning power of the property. 


: Divibenps. If the dividends paid were not greater 
than a fair return on the actual value of the property would 
justify, and did not exceed the net earnings, the disposition of 
those dividends among the stockholders would not affect the 
public interest. 


If the dividends paid to the various stock- 


hholders were more than a fair return upon the property, or in 


excess of the net earnings of the company, it would devolve upon 
the company to make good the deficiency, and render such ser- 
vice as is due the public, and is required by the commission. 


: Service. If the earnings are sufficient, the com- 
pany must be prepared to render proper service as required by the 
commission. 
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: AccounTING. When a public utility, which is un- 
der the control of the railway commission, owns or is interested 
in subsidiary utilities in the city which are under the control of 
the city authorities, it is proper for the railway commission to 
require the utility under its control to keep full and accurate 
accounts ‘of all services rendered to its subsidiary companies, 
and all values received therefor at prices fixed by the railway 
commission; and such values so received must be accounted for 
as other earnings. 

: : VALUATION. It is the duty of the company to keep 
their accounts as required by the commission, and to render all 
possible assistance to enable the commission to ascertain true 
values. If the company fails in these respects, it is not in a 
position to complain of reasonable findings of the commission as 
to value. 


CompLainT. If the company does not obey the 
orders of the commission in that regard, and act upon these 
principles, it cannot complain if the commission is as liberal 
in dealing with the affairs of the company as it can reasonably 
be and make sure that it is properly protecting the public. 

7 : INCREASE. If, owing to changed conditions, the 
net earnings of the company, properly managed, are not a fair 
return upon the value of its property, the rates should be in- 
creased without imposing impossible or unnecessary conditions. 


Street Railways: CANCELATION or Stock. The commission prop- 
erly decided that it cannot under existing conditions order the 
cancelation of the common stock of the company, and when under 
existing conditions an order canceling stock is not authorized, 
it cannot be canceled by indirection by withholding from the 
company that to which it would be otherwise entitled. 

: AUTHORIZATION oF Bonp Issue. The commission should 
know how the proceeds of the bonds are used by the company, and 
in authorizing the issue of stocks or bonds may determine the 
price and conditions of their sale, but in a proper case cannot 
indirectly prevent such issue by imposing impossible or unneces- 
sary conditions. 


Carriers: RATES: DEPRECIATION FUND: DIVIDENDS. Money raised 
to pay for depreciation should not be considered as capital upon 
which a return is to be made to stockholders as dividends in the 
future. But, when, under the rates allowed, dividends are fairly 
earned and declared, such dividends become the property of the 
stockholders, and if used to make proper additions to the prop- 
erty, such additions should be considered in adjusting rates. 


State Railway Commission: Finpines: Review. This court upon 
appeal cannot disturb findings of the commission, unless it ap- 
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pears that some requirements of the law have been violated or 
disregarded, or that the result reached cannot reasonably be 
derived from the facts proved. 


AppeaL from the State Railway Commission. Re- 
versed. 


E. J. Hainer, F. M. Hall, Field, Ricketts & Ricketts 
and George A. Lee, for appellants. 


C. Petrus Peterson, Charles R. Wilke, W. G. Kline 
and C. E. Matson, contra. 


Sepewick, J. 

The plaintiff applied to the state railway commission 
for permission to raise its rates of service and for 
authority to issue and sell securities, and also made an 
application for an emergency rate. The commission, 
after an extended hearing and apparently an exhaustive 
investigation of the matters presented, granted the 
respective applications in part and refused them in 
part; and the applicant has appealed to this court 
from the ruling on each application. The applications 
were heard together, reserving the motion to consolidate 
the cases for further investigation. 

Questions are raised and discussed as to the extent 
and the limits of the jurisdiction and authority of the 
state railway commission. In Prentis v. Atlantic 
Coast Line Co., 211 U. S. 210, the court said in the 
syllabus: ‘‘So far as the federal Constitution is con- 
cerned, a state may, by constitutional provision, unite 
legislative and judicial powers in the same body.’’ And, 
in the opinion: ‘‘Among its (the commission’s) duties 
it exercises the authority of the state to supervise, 
regulate and control public service corporations, and to 
that end, as is said by the supreme court of Virginia 
and repeated by counsel at the bar, it has been clothed 
with legislative, judicial and executive powers.’’ And 
that if the state Constitution ‘‘sees fit to unite legisla- 
tive and judicial powers in a single hand, there is 
nothing to hinder so far as the Constitution of the 
United States is concerned.’’ 
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In adopting the constitutional provision creating the 
state railway commission, it was made an independent 
part of the Constitution, and was not designated as an 
amendment to the executive, legislative or judicial 
articles of the Constitution. The fact, therefore, that 
it has, by the compilers, been placed in article V, 
which relates to the executive department of the govern- 
ment, affords no assistance in its construction. Its 
language is clear, as follows: ‘‘There shall be a state 
railway commission, consisting of three members, who 
shall be first elected at the general election in 1906, 
whose terms of office, except those chosen at the first 
election under this provision, shall be six years, and 
whose compensation shall be fixed by the Legislature.’’ 
Its powers and duties include ‘‘the regulation of rates, 
service and general control of common ecarriers.’’ The 
legislature may make provision ag to these powers and 
duties, but the commission, ‘‘in the absence of specific 
legislation, shall exercise the powers and perform the 
duties enumerated.’’ It was submitted to the people by 
the legislature of 1905. Laws 1905, ch. 233. Unless 
there has been specific legislation that might limit or 
affect this power given to the commission, it would 
seem that the people have given this commission all 
the control over common carriers that they themselves 
could exercise. While this power must be exercised in 
harmony with the provisions of the federal Constitution, 
and the general provisions of our own Constitution that 
affect all branches of the government, it is plainly not 
limited by the special provisions of the Constitution 
which distinguish between the legislative and judicial 
departments of the government. The functions of this 
commission are largely administrative, but, as is stated 
in Prentis v. Atlantic Coast Line Co., supra, the 
commission necessarily has independent legislative, ju- 
dicial, and executive or administrative powers. This 
does not mean that the commission is made a court 
with general judicial powers, but only such judicial 
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powers as are necessarily involved in performing its 
duty to supervise, regulate and control public service 
corporations; and such exercise of power may be 
controlled or limited by the legislature. 

The company appears to contend that the following 
questions are involved in this appeal: (1) That the 
rates should be based entirely upon the actual value 
of the company’s property devoted to the public 
service. (2) That the value of the property, as found 
by the majority of the commissioners, entitled the 
company to ‘‘an emergency rate of fare.’’ (3) That 
the schedule of ratés should not be lower than ‘‘in 
other cities of the same class, and should be sufficient 
to pay operating expense, providing for upkeep of the 
property, and pay a fair return upon the value of the 
property used and useful in the public service.’’ 
(4) The order of the commission ‘‘requiring the can- 
celation of the common stock of the traction company is 
void and should be held for naught.’’ (5) The order 
‘‘requiring proceedings to be instituted to recover into 
the treasury dividends paid on the common stock is 
also null and void and should be so held.’’ (6) ‘‘The 
limitations placed on the use of the proceeds realized 
on the sale of the stocks and securities authorized is 
both contrary to law and unjustified.’’ 

That the rates should be based upon the present 
value of the property is thoroughly established by the 
decisions of the federal courts and other courts. In 
the famous case of Smyth v. Ames, 169 U. S..466, 546, 
the court said: ‘‘We hold, however, that the basis of all 
calculations as to the reasonableness of rates to be 
_ charged by a corporation maintaining a highway under 
legislative sanction must be the fair value of the prop- 
erty being used by it for the convenience of the public. 
And, in order to ascertain that value, the original cost 
of construction, the amount expended in permanent 
improvements, the amount and market value of its 
bonds and stocks, the present as comp?red with the 
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_ original .cost of construction, the probable earning 

capacity of the property under particular rates pre- 
scribed by statute, and the sum required to meet 
operating expenses, are all matters for consideration, 
and are to be given such weight as may be just and 
right in each case. We do not say that there may not 
be other matters to be regarded in estimating the value 
of the property. What the company is entitled to ask 
is a fair return upon the value of that which it employs 
for the public convenience.’’ This holding has been 
adhered to in subsequent decisions of that court, and has 
been generally followed by public service commissioners. 
It was followed in some of our decisions, and was recog- 
nized as the basis of rates by this court in,State v. 
Lincoln Traction Co., 90 Neb. 535, in which it was said: 
‘Nor will the valuation by implication fixed by the 
promotors of the consolidation concerning the value of 
the property of the constituent corporations and of 
their stocks and bonds bind the railway commission in 
determining in a proper case the investment upon which 
the respondent’s stockholders should receive a return 
,jn the way of dividends, or the exact amount of the 
charges that may be exacted for transporting passen- 
gers’’—citing Smyth v. Ames, supra, and other cases. 

It is not always easy to fix accurately the present 
value of sucha property, and for that reason resort may 
be had to the various matters recited in Smyth v. Ames, 
supra, and, as there said, perhaps to other matters. 
Rates allowed in other similar cities will be considered, 
but they, of course, would not be controlling. When 
rates are in question, the item of good will is not to be 
considered. The value of the good will depends upon 
dividends, and the certainty of receiving them, and they 
in turn depend upon the rates allowed. To consider 
good will as value in fixing rates would lead to the 
most confusing uncertainties. The commission in Au- 
gust, 1918, increased the rates upon an application of 
the company, and these applications are for a further 


236 NEBRASKA REPORTS. [Vor. 103 


In re Lincoln Traction Co. 


increase. If the evidence tending to show that rates are 
not remunerative, ‘‘while based upon actual experience 
in the operation of the road, relates only to a brief 
period when conditions were abnormal,’ it will not 
necessarily require a change of rates. Darnell v. Ed- 
wards, 244 U. 8. 564. If it is uncertain, and seems im- 
probable, that conditions will become more favorable 
for adequate earnings in the near future, the propriety 
of emergency rates would seem to be indicated. The 
commission appears to have so regarded existing condi- 
tions. 

It was said by the Wisconsin railway commission: 
‘‘A street railway will be permitted to discontinue the 
sale of 6 tickets for 25 cents’ where the return for the 
last 20 months was only about 5 per cent., although the 
average return for the preceding 6 years was 8.8 per 
cent., it appearing that the loss during the 20 months 
from the competitive operation of private automobiles, 
and jitneys to a less extent, and from higher prices for 
materials, supplies, and wages is not temporary, that 
large outlays must be made for paving and for improve- 
ments and extensions, that any increase in gross earn-, 
ings therefrom will be offset by expenses, and that it is 
doubtful whether an abnormally low cost of injuries and 
damages can be maintained.’’ Re Duluth Street R. Co., 
P. U. R. 1916D, 614. 

The evidence in this case discloses that no compre- 
hensive and authentic valuation of the present property 
was before the commission at the time of this hearing. 
The attempt seems to have been to ascertain its present 
value from a consideration of the history of the com- 
pany, and its investments and expenses from the time 
of the organization of the so-called ‘‘Old Traction 
Company,’’ in 1898, to the present time, and the findings 
and valuations made by the railway commission itself 
since the consolidation in 1909. Some of the transac- 
tions of the predecessors of the so-called ‘‘Old Traction 
Company’’ appear also to have been considered. 
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The present company was organized in February, 
1909. Prior to that time companies were operating 
three street car lines, which were then consolidated. 
This was before the enactment of the statute known as 
the ‘‘Stocks and Bonds Statute.’’ Laws 1909, ch. 108. 
The stocks and bonds of the companies so consolidated 
forming the present company (called in the briefs ‘‘The 
New Company’’) appear to have been greatly in excess 
of the actual values of the properties involved. In order 
to effect a consolidation of the interests of the various 
stockholders in the different companies, there appears 
to have been extravagant uses of stocks and bonds of 
the new company. Preferred stock was used apparently 
without much regard to values that it represented, and 
was distributed to induce former stockholders to consent 
to the consolidation. Also, a large amount of common 
stock was used and generally disposed of in the same 
way. These conditions were stated more fully, and the 
results in some respects considered, in State v. Lincoln 
Traction Co., supra. 

The commissioners were not entirely agreed as to 
the disposition of these applications. A majority ap- 
parently formed a conclusion as to the present value of 
the property, and appear to have concluded that the 
present rates were insufficient to pay a fair return upon 
that valuation, but refused to increase the rates be- 
cause of the present conditions of the stocks and bonds 
of the company, and perhaps for other reasons. In the 
opinion of the commission it is said: ‘‘It is true that 
the operating revenues for the calendar year 1917 were 
insufficient to pay the dividends on the preferred stock 
by $22,305.83. The increase in operating expenses for 
the calendar year 1918, by reason of increased wages, 
cost of materials and supplies, and freight rates may 
create a greater deficiency, even though the gross op- 
erating revenues remain constant. We do not advocate 
the policy of allowing a depletion of the entire surplus 
reserves, and we are of the opinion that, should the 
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reserves continue to be reduced by reason of high cost 
of operation, the commission should take time by the 
forelock and raise the rates; but certainly the commis- 
sion should not raise the rates and place a greater 
burden upon the people until the company itself has done 
its full duty. The commission will, through the medium 
of the monthly reports of the applicant, keep in close 
touch with the operating results for the future, and when 
the company has done its duty by making good to the 
public the operating revenues properly belonging to the 
surplus account, should the surplus account, together 
with the future operating revenues, not be sufficient 
adequately to take care of the company, the commission 
will immediately raise the rates.’’ 

The commission found that they did not have au- 
thority to cancel the excessive issue of common stock, 
but refused to increase the rates until the company, by 
its own acts, should cancel the stock. They also found 
that the company had paid the last few years a large 
amount of money as dividends upon that common stock 
that represented no value, and ordered that the company 
should, by legal action, recover the money so paid out 
as dividends on the common stock, together with inter- 
est thereon. The cancelation of this common stock, with 
other similar matters, was considered in State v. Lincoln 
Traction Co., supra, and it was held: ‘‘If, in a consoli- 
dation of constituent street railway companies which 
theretofore satisfactorily served the public all of their 
tangible property is conveyed to the consolidated corpo- 
ration and subsequently improved, the mere fact that 
the stock and bond issues of the constituent corpora- 
tions were doubled by the consolidated corporation, 
without greatly adding to-the tangible assets, will not 
justify a cancelation of that stock. And if to cancel 
one class of that stock will take from part of the stock- 
holders the consideration for their agreement to consoli- 
date the constituent corporations and will not interfere 
with the consideration received by other stockholders, 
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none of the stock should be canceled if the consolidation 
be permitted to continue.’’ 

The same reasoning applies here. The patrons of this 
utility are not especially interested in the division of 
the dividends among the stockholders. They should not 
be required to pay greater fares than actually neces- 
sary to pay a fair return on the value of the property 

ce to the public use. If the commission could not 
directly cancel the common stock, it could not do so 
indirectly by withholding from the company that to 
which it would be otherwise entitled. 

In determining the sufficiency of present rates, it 
would be proper to consider the dividends that had 
been declared in the recent past under ordinary condi- 
tions; but, as already stated, the distribution of these 
dividends among the stockholders would not throw any 
light upon the earning power of the property. If the divi- 
dends paid to the various stockholders were more than 
a fair return upon the property, or in excess of the net 
earnings of the company, it would devolve upon the 
company to make good the deficiency, or run the risk 
of a receivership in case it was impossible to render 
such service as is due the public and is required by the 
commission. But if, owing to changed conditions, the 
net earnings of the company, properly managed, are 
not a fair return upon the investment, the rates should 
be increased without driving the company to remedies 
so doubtful as suits to recover dividends long ago 
declared and paid. If the company has paid dividends 
to stockholders beyond the net earnings, and so failed 
to accumulate a reserve for maintenance and emergen- 
cies, it has assumed a risk that common prudence would 
suggest should be immediately remedied; for if the 
earnings are sufficient the company must be prepared 
to render proper service as required by the commission. 
If it fails to do so through an unlawful dissipation of 
its funds, the public would necessarily use drastic 
remedies to secure proper service. If the dividends 
paid were not greater than a fair return on the actual 
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value of the property would justify, and did not exceed 
the net earnings, the disposition of those dividends 
among the stockholders would not affect the public 
interest. 

Since the consolidation the commission has had occa- 
sion several times to investigate the property of the 
company and adjust the rates. One of the first ques- 
tions investigated arose from the fact that other public 
utilities are operated in connection with the tractio. 
company, which are not under the control of the com- 
mission, but under the city authorities, and in 1910 the 
commission determined some of the questions so pre- 
sented. In the Third Annual Report of the commission, 
p. 133, it is said: ‘‘At the hearing in this case an at- 
tempt was made to find the value of the street railway 
proper, in order that rates might be so fixed that the 
income from the same would be fair to the street rail- 
way company and to the general public as well. * * * 
It was contended by the city attorney of Lincoln that 
the commission should not segregate these properties, 
but shouid take them as a whole, and determine what 
rate should be charged to produce a reasonable income 
on the entire property. The commission found itself 
in this predicament: The state Constitution and legis- 
lature have given it power to fix rates and service of 
common carriers, which includes street railways, but 
nowhere has it been delegated any authority over public 
utilities such as heating, lighting and power plants. 
* * * The commission agrees with the contention of 
the city attorney that there should be a fixed and com- 
pensatory charge made by the Lincoln Traction Com- 
pany for all services rendered to any other or subsidi- 
ary company for services, and all such amounts so — 
earned must be made a part of its income account. 
* * * Tf the heat and light which are being furnished 
to these subsidiary lines of business are furnished by 
the railway company at a rate that is not compensatory 
to it, the commission has jurisdiction and authority to do 
full justice in that respect by adjusting such charges.’’ 
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And again in the same year, in another matter, the 
commission found and ordered as follows (Third An- 
- nual Report p. 142): ‘‘That from and after July 1, 
1910, the accounts pertaining to the railway shall be 
kept in books separate and distinct from the books and 
accounts of the light or power or heating departments; 
that all operating accounts shall on the books show the 
actual amounts of expenditures, accurately and fully 
set out, and not altered by any apportionments to other 
departments (excepting only from material account), 
or by any method or subterfuge; that there shall be 
charged to the commercial light and power and heat 
departments all expenditures made for their account, 
and, in lieu of charges heretofore made by apportion- 
ment of certain operating expenses, there shall be 
charged by the railway to the light and power depart- 
ments two and one-half (21/2) cents per kilowatt hour 
for each kilowatt hour of current furnished to said 
commercial light and power departments, which shall 
be accurately and faithfully measured by meter at the 
power house, and the railway shall charge to the com- 
mercial heating department twenty-seven (27) cents 
per one thousand (1,000) pounds of condensation fur- 
nished, as shown by monthly readings of customers’ 
meters, all of which records shall be strictly kept and 
retained for reference and examination, if desired, and 
the amounts so charged by the railway to the com- 
mercial light and power and heating departments sliall 
by said departments be paid over to the railway in cash 
monthly, and the amounts so charged shall in the rail- 
way books be treated as earnings and accounts opened 
and kept to set forth such earnings.’’ 

In a former hearing of an application by this company, 
the commission found: ‘‘It is very unfortunate that, in 
the presentation of this case, so much that is in no way 
material to the solution of the problem has been inject- 
ed into the evidence: *: * * No hard and fast rules 
can be established in respect to a fixel rate of income 

103 Neb.—16 
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upon investments of this nature, but we have no hesi- 
tancy in saying that under ordinary conditions, where 
the good faith of the company and its fairness with 
respect to its patrons appears, the maximum return 
to such investors (provided the rate charged is not an 
unusual one) should not exceed 3 per cent. in excess 
of the customary and existing rate of interest received 
by those whose investments are represented in fixed 
interest-bearing securities. In other words, the building 
of electric lines should be encouraged, and the returns 
upon such investments should be sufficiently large to 
attract capital to such enterprises. If the rate of in- 
terest on fixed interest-bearing securities in any given 
locality is 5 per cent., a maximum return to the in- 
vestors in electric railways would not be unreasonable 
er excessive at 8 per cent.’’ Fourth Annual Report, pp. 
92, 96. 

A year later, in another case, the commission deter- 
mined what they said was a fair valuation as a basis 
for earnings and depreciation. In the Fifth Annual 
Report, p. 96, it is said: ‘‘Preliminary and prior to the 
hearing, this commission had caused a further and ex- 
haustive investigation and examination of the affairs 
of the Lincoln Traction Company to be made by its 
accountants, Messrs. Powell and Wettling,' whose re- 
port was presented to the commission and placed on 
file on March 7, 1912. * * * The value so shown in 
the report to be used as a basis for earnings is 
$2,244,639.54. * * * Taking all these matters into 
consideration, the commission is of the opinion that 
the amounts stated are a fair valuation as bases for 
earnings and depreciation.’’ The commissioner dissent- 
ing from the opinion of the majority said that the rate 
of return ‘‘must be sufficient, under all circumstances, 
to attract capital to that particular enterprise.’’ 

Money raised to pay for depreciation should not be 
considered as capital upon which a return is to be made 
to stockholders as dividends in the future, but ‘‘that 
it was right to raise more money to pay for deprecia- 
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tion than was actually disbursed for the particular year 
there can be no doubt, for a reserve is necessary in any 
business of this kind, and so it might accumulate; but 
to raise more than money enough for the purpose and 
place the balance to the credit of capital upon which to 
pay dividends cannot be proper treatment.’’ Louisiana 
Railroad Commission v. Cumberland Telephone & Tele- 
graph Co., 212 U. 8. 414. But when dividends are fairly 
earned under the rates allowed, and are declared, such 
dividends become the property of the stockholders, and, 
if used tv make proper additions to the property, such 
additions should be considered in adjusting rates. 

These findings and orders seem to be justified and 
necessary. It would appear that, if these orders are 
complied with, the commission from the books of the 
company, can find the amount that the company has 
received from the subsidiary companies for services ren- 
dered, and such sums will, of course, be added to its 
other revenues to determine its earnings. These sub- 
sidiary companies should be treated as are other pa- 
trons of the traction company. The commission will see 
that all values received from them are fully accounted 
for. 

It is the duty of the company to keep their accounts 
as required by the commission, and to render all pos- 
sible assistance to enable the commission to ascertain 
true values. If the company in maintaining subsidiary 
companies, or for any other reason, fails to so regulate 
its business and so keep its accounts that its receipts 
from such subsidiary companies can be accurately de- 
termined, or fails to submit to the commission an ac- 
curate and approved inventory and valuation of its 
property, it is not in a position to complain of reason- 
able findings of the commission as to value, if the com- 
mission is as liberal in dealing with the affairs of the 
company as it can reasonably be and make sure that it: 
is properly protecting the public. This court upon ap- 
peal cannot disturb such findings of the commission, 
unless it appears that some requirements of the law 
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have been violated or disregarded, or that the result 
reached cannot reasonably be derived from the facts 
proved. 

The application to issue bonds, or preferred stock, 
was allowed upon condition ‘‘that said bonds or stock, 
or both collectively, shall be issued and sold for money 
only, and for not less than 85 per cent. of the par 
value thereof.’’? If the company can issue bonds bear- 
ing 6 per cent. interest, and the stockholders are al- 
lowed to purchase the bonds for a nominal price, they 
can obtain almost any rate of interest they desire on 
such an investment, to the prejudice of the common 
stock, and perhaps to the public also. The commission 
should know how the proceeds of the bonds are used 
by the company, and the foregoing restrictions are, so 
far as is shown by this evidence, within the reasonable 
discretion of the commission. 

The conditions that the company shall bring actions to 
recover dividends heretofore paid, and shall pay no 
more dividends on certain common stock, and shall take 
steps to cancel such stock, cannot be upheld. 

The commission has evidently devoted great care 
in an attempt to do justice to the company and to the 
public. We have found it wrong in regard to some 
difficult constructions of the Constitution and statutes, 
above specified; when these are corrected there is no 
doubt that just conclusions will be reached. As _ these 
several applications have been by us considered to- 
gether, it seems best that the commission shall have an 
opportunity to consider the whole contention ‘‘de novo’’ 
in the light of the construction of the law that we have 
indicated; and for that reason the orders in the three 
several applications are reversed and all remanded for 
the further corsideration of the commission. 

REVERSED. 

AupricH, J., dissents. 


CornisH, J., not sitting. 
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JoHn T. FaHeEy ET AL, APPELLANTS, Vv. Upprike ELEvator 
CoMPANY, APPELLEE. 


Fitep Marcu 1, 1919. No, 20825. 


1. Sales: BreacH or Contract: MEASURE oF Damaces. Upon a 
counterclaim for damages resulting from a breach of a contract 
of sale of grain, the measure of damages is the difference between 
the price agreed upon and the price at the time of the breach of 
contract complained of. 


: SHieriNG PERMITS: WAIVER: BREACH oF ConTRACT. When 
the breach of contract complained of consists in failing to fur- 
nish certain permits which were necessary to enable the defend- 
ant to ship the grain under the contracts, the defendant may 
waive the time named in the contracts for furnishing the per- 
mits. If, in waiving the time, it is insisted that the permits must 
be furnished so that the grain can be shipped within the time 
limited for that purpose, the breach of contract by plaintiffs 
must be considered to occur when the defendant duly declares a 
forfeiture, for the reason that the time has expired in which the 
contract can be performed. 


: BREACH of CoNnTRACT: MEASURE OF DAMAGES. In such case, 
the measure of damages would be the ‘difference between the 
contract price and the market price on the day the contracts 
were declared forfeited; and, as the price then was higher than 
the contract price, the defendant suffered no damages. 


AppeaL from the district court for Douglas county: 
Lez 8. Estretiz, Juner. Reversed. 


Montgomery, Hall & Young and R. E. Lee Marshall, 
for appellants. 


Smith, Schall G Howell, contra. 


SEDGWwICcK, J. 

After the former judgment in this case had been re- 
versed upon the plaintiffs’ appeal (102 Neb. 249), the 
plaintiffs filed an amended petition in the district court 
and the defendant filed an amended answer. In this an- 
swer the defendant alleged a counterclaim asking dam- 
ages against the plaintiffs for an alleged failure to per- 
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form four several contracts in which the plaintiffs agreed 
to purchase from the defendant grain to be shipped as 
specified in the contracts. When the evidence was 
completed, each party made such requests for an in- 
structed verdict that the court discharged the jury 
and determined the case upon the pleadings and evi- 
dence. The court found that there was due from the 
defendant to the plaintiffs $47,934.32, and that there was 
due from the plaintiffs to the defendant upon its 
counterclaim $28,610.81, and entered judgment in favor 
of the plaintiffs for the difference, $19,323.51. From’ 
this judgment the plaintiffs have again appealed, in- 
sisting that the amount allowed upon the defendant’s 
counterclaim is too large. 

By these four contracts, upon which the counterclaim 
was based, the defendant sold to the plaintiffs wheat 
and corn as therein specified to be shipped from Omaha, 
the defendant’s place of business, to Baltimore. One 
of these contracts contained the sentence, ‘‘Shipment 
Jan. Feb. open port or permit by Feb. 1st.’’ The others 
contained words of similar import, and the difference 
in the wording is not material perhaps to our dis- 
cussion. From the evidence it appears that this pro- 
vision of the contracts meant that the defendant could 
ship the grain any time during the months of January 
and February, and that, because of conditions existing 
during the war, the ports for shipment were at times 
closed by the government, and consequently the rail- 
roads would not receive grain for shipment from Omaha 
to Baltimore unless the shipper first obtained a special 
permit for that purpose. 

The defendant contends that the contracts should be 
construed to mean that the plaintiffs agreed, in case 
the port was not open, to obtain these permits at the 
times named in the contracts; that the plaintiffs 
failed to perform that part of the contracts, so that 
the defendant was unable to ship the grain, and in the 
meantime the market declined in price to the defendant’s 
damage. The trial court found: ‘‘That defendant’s 
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counterclaim should be and is sustained, and that the 
market price of the grain involved in such counter- 
- claim should be taken as of the day after the respec- 
tive dates on which permits for the shipment of such 
grain were under the respective contracts to be fur- 
nished by plaintiffs to defendant.’’. The plaintiffs 
contend that the contracts should not be construed to 
be an absolute agreement on their part to procure and 
furnish the permits at the time specified; and that the 
court erred in finding that the price of the grain 
should be taken as of the day on which the permits 
were to be furnished, and that the price should be 
taken as of the day when the defendant declared the 
contracts canceled because of the failure to furnish 
the permits; and that in the meantime the market price 
had advanced so that the defendant suffered no damages. 

It appears to be conceded. that, owing to the existing 
conditions, it was impossible for the plaintiffs to pro- 
cure the permits, and it might become a very impor- 
tant question whether these contracts should be con- 
strued as absolute agreements binding upon the plain- 
tiffs to procure these permits at the times specified, so 
as to make them liable for any loss the defendant might 
suffer because of the refusal of the railroad companies 
to issue the permits. When, at the times specified 
for procuring these permits, it was found that they 
could not be obtained, the market price of grain was 
rapidly declining, so that it would be largely to the 
financial interest of the plaintiffs to delay the ship- 
ments and equally to the interests of the defendant to 
make as early shipments as possible, if the contracts 
were to be enforced. It appears that a lively correspon- 
dence between these parties ensued in regard to ob- 
taining the permits. This correspondence and the 
conditions then existing are very much discussed in the 
briefs. It seems clear from this correspondence, under 
the existing conditions, that the defendant was in- 
sisting that the plaintiffs were bound by the contracts 
to furnish the permits as specified in the contracts, 
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and that any failure to do so would make the plaintiffs 
liable for any loss that the defendant might suffer on 
that account; and the plaintiffs were as strongly in- . 
sisting that, under the circumstances, the failure to 
procure the permits was not a breach of the contracts 
on the part of the plaintiffs, but was a misfortune that 
affected both parties alike, and that the plaintiffs were 
not liable for any loss that might occur to the defendant 
by reason of such failure. We do not find it necessary 
to determine the construction of these contracts upon 
that point. If we accept the defendant’s theory of the 
absolute guaranty by the plaintiffs that the permits 
would be procured—which is by no means clear—the 
question whether, in considering the defendant’s dam- 
age, the market price of the grain should be taken as 
of the day named in the contracts for furnishing these 
permits, or of the day when the defendant declared a 
cancelation of the contracts, becomes a very material 
question. 

The parties have agreed and stipulated in the record 
the market price of the grain on each of the days 
named for furnishing the permits, and on the day the 
contracts were canceled by the defendant. The mar- 
ket price was so high on the last named date that, if 
that day is taken as the time of the alleged breach of 
the contracts by the plaintiffs, the defendant suffered 
no damage, but rather made a profit by the delay in 
shipments. 

After the day named in the contracts for procuring 
the permits, the defendant continued to insist upon pro- 
curing the permits, if possible, and some permits were 
obtained and further shipments made by defendant 
under the contracts. This continued until the time for 
shipments made by defendant had terminated, and the 
defendant thereupon. declared the contracts terminated. 
This was March 3, 1917, and in May, 1918, the defendant 
filed in the district court the counterclaim for damages. 

If the failure on the part of plaintiffs to obtain and 
furnish the permits on the day named in the contracts 
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is to be regarded as a breach of the contract, it was 
immaterial when these permits were obtained, pro- 
vided they were in time to satisfy the defendant to 
continue the shipments. Therefore, without waiving 
the procuring of the permits, the defendant might 
waive the time of procuring them. This was clearly 
done by the conduct of the defendant. On January 30, 
1917, defendant wrote plaintiffs, ‘‘At the present 
moment the open sales that are now due are waiting 
for permits to ship and are past due.’’ Plaintiffs an- 
swered by telegraph, ‘‘Our hands are tied until rail- 
roads give more relief.’’ As late as February 14, 1917, 
defendant wired, ‘‘Have you anything for us to-day?”’ 
and February 19, 1917, ‘‘What prospects furnishing 
permit of wheat and hundred corn?’’ and February 20, 
1917, ‘‘Can complete your last permit corn to-day if 
you will furnish permit balance hundred due advise 
immediately give us some wheat.’’ And then, as the 
time for shipment would expire on March 1, defendant 
began to correspond looking to a cancelation of the 
contracts; and on Sunday, March 2, the defendant for- 
mally, for the first time, declared the contracts for- 
feited, ‘‘because of your failure to furnish railway 
permits’? (under the contracts specifying particularly 
all of the contracts involved), ‘‘or make other disposi- 
tion, we have canceled all of the above contracts.’ 

This was followed on Monday, the 3d, by a letter con- 
firming the cancelation. The measure of damages in 
such case is the difference between the price agreed upon 
and the price at the time of the breach of contract com- 
plained of. The.precise day of furnishing the permits 
being of no importance, except as it delayed shipment, 
might be waived by offering to receive the permit at 
a later date, and the correspondence amounted to such 
offer. It follows that the breach of contract on plain- 
tiffs’ part was in failing to furnish permits within the 
time that defendant offered to receive them as a 
complian:: with the contracts, which was March 2, or, 
as that was Sunday, March 3. It follows that the 
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measure of damages would be the difference between 
the contract price and the market price on the 3d day 
of March. The market price advanced after the date 
named in the contracts for furnishing the permits, so 
that the defendant suffered no damage. 

The judgment is therefore reversed and the cause 
remanded for further proceedings. 

REVERSED, 
Lerron and CornisH, JJ., not sitting. 


Cuartes C. PETERSON, APPELLEE, v. WiLLiam QO. Brun- 
ZELL, County TREASURER, APPELLANT. 


Fitep Marc# 1, 1919. No. 20351. 


1, Taxation: Ass—eSSMENT: INCREASE: PoWER OF BoARD oF EQUALIZA- 
vion. Under article X, ch. 69 (sections 6436-6443), Rev. St. 1913, 
a county board of equalization has no authority to increase the 
valuation of an assessment of all the real estate in a precinct in 
the absence of a finding that the valuation of such real estate 
does not bear a just relation to the valuation of the real estate 
in all townships, precincts, or districts in the county. 


: BOARDS OF EQUALIZATION: STATUTES: CoNnSTRUCTION. “Stat- 
utes in regard to powers and duties of boards of equalization are 
to be strictly construed, and in the exercise of their powers and 
duties the mode of procedure prescribed must be followed.” 
Grant v. Bartholomew, 58 Neb. 839. 


AppeaL from ‘the district court for Phelps county: 
Harry 8. Dunean, Juper. Affirmed. 


Wills E. Reed, Attorney General, A: J. Shafer, W. A. 
Dilworth and W. P. Hall, for appellant. 


James I. Rhea and G. Norberg, contra. 


Dean, J. 

Plaintiff began this action for himself and others 
similarly situated to enjoin the county treasurer of 
Phelps county from proceeding to enforce the collection 
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of certain taxes, a portion whereof were alleged to have 
been illegally assessed and levied upon certain real 
estate in Holdrege precinct in 1916. The collection of 
the portion of the tax alleged to be illegal was en- 
joined, and the defendant county treasurer appealed. 

The assessment complained of was made in pursu- 
ance of a resolution by the county board adopted June 
14, 1916, containing this among other recitals: ‘‘That, 
‘whereas, the finances of the schools of Holdrege, and 
the city as well, would be crippled by reason of the low 
assessed valuation of real estate in Holdrege precinct 
as returned by the precinct assessor for the year 1916: 
Therefore, be it resolved that we do not accept the as- 
sessment of Holdrege precinct as returned by the 
precinct assessor, but order his real estate assessment 
book returned to him for reappraisement of valua- 
tions, with the recommendation that he use the year 
1912 assessment as a basis for such reappraisement in 
the valuation of lots with a slight decrease in the valua- 
tion of improvements, approximately 10 per cent., and 
return his books, as amended, to the board of equaliza- 
tion by July 3, 1916.’’ 

S. P. Carlson was deputy assessor for Holdrege 
precinct in 1916, and on May 27 of that year he made 
his return to the county assessor, which the board re- 
fused to accept. On June 14 following, five members 
of the county board called at Carlson’s home, and on 
their invitation he attended a meeting of the board of 
equalization. At this meeting, as shown by the court’s 
finding, the board ‘‘directed him to revalue the real 
estate in Holdrege precinct, basing the valuation 10 
per cent, less than the valuation placed on the property 
for the assessment of 1912.’’ 

The deputy assessor made the changes in the assess- 
ment roll pursuant to the direction of the board, and 
returned the roll, as changed, to the county assessor, . 
by whom it was delivered to the board of equalization 
before their meeting on July 3, 1916. On that date 
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the board accepted and approved the changed valuation 
as made by the deputy assessor, and subsequently made 
the tax levy on the real estate in Holdrege precinct 
that is complained of. The levy so made was based 
on the changed and increased valuation. The revalua- 
tion of the real estate in Holdrege precinct, as found 
by the court, ‘‘raised the values from 10 to 100 per 
eent.”? 

Plaintiff tendered $43.41 to the county treasurer in 
payment of the taxes on his property; that being the 
amount due ‘‘under ike valuation as returned by the 
precinct assessor in May, 1916.’’ This sum was re- 
fused, and $54.36 was demanded by the treasurer; that 
sum representing ‘‘the taxes on the valuation as sub- 
sequently raised.’’ Plaintiff did not appear before the 
board, and had ‘‘no actual personal knowledge of such 
increased valuation until some time in December, 1916.’’ 

Article X, ch. 69 (sections 6436-6443), Rev. St. 1913, 
prescribes the duties of a county board of equalization. 
Section 6437, Rev. St. 1913, being a part of article X, 
provides, among other things, ‘that such board shall: 
‘«Third—Ascertain whether the valuation of one town- 
ship, precinct or district bears just relation to all town- 
ships, precincts or districts in the county; and may in- 
crease or diminish the aggregate valuation of property 
in any township, precinct or district, by adding or de- 
ducting such sum upon the hundred as may be neces- 
sary to produce a just relation between all the valua- 
tions of the property in the county.’’ 

That the board of equalization exceeded its authority 
in the premises is clear. The assessment complained of 
was increased in a manner that is not recognized by the 
statute for raising the valuation of an entire precinct. 
Nor can the increased assessment be sustained on any 
of the other grounds that are named in the statute be- 
cause the notice that the statute contemplates was not 
given to plaintiff. Rev. St. 1913, sec. 6437. It is ele- 
mentary that statutes conferring powers upon a county 
board of equalization are to be strictly construed, and 
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the procedure therein pointed out must be followed. 
Grant v. Bartholomew, 58 Neb. 839. 
The judgment of the district court is right and is in 
all things 
AFFIRMED. 
Srepewick and Cornisu, JJ., not sitting. 


Fiora R. FisHer, APPELLEE, v. NELLIE WoopaRD ET AL., 
APPELLANTS. 


FiLteD Marcy 1, 1919. No. 20356. 


1. Fraudulent Conveyances: BuLK SaLes LAw: Craims. There must 
be a valid and enforceable claim as a basis for recovery by a 
creditor for an alleged violation of the bulk sales law, namely, 
section 2651, Rev. St. 1913. 


2. Limitation of Actions: Domestic JupGMENT. A domestic judg- 
ment is a specialty within the meaning of section 7567, Rev. St. 
1918, and an action thereon is barred by the statute of limitations 
after five years from the date of the judgment. 


_AppzaL from the district court for Dawes county: 
Wituiam H. Westover, Jupce. teversed. 


E. D: Crites, F. A. Crites and Fawcett, Mockett & 
Walford, for appellauts. 


John B. Barnes, Allen G. Fisher, William P. Rooney 
and George W. Plante, contra. 


Dean, J. 

Plaintiff recovered a judgment for $3,044.16 against 
Mrs. Hayward, for alleged violation of the bulk sales 
law, namely, section 2651, Rev. St. 1913. The defendants 
appealed. 

The principal facts appear in the excerpts from the 
court’s findings that are hereinafter noted. The defend- 
ants are sisters. Mrs. Woodard was for many years 
engaged in the retail dry-goods business at Chadron. 
On May 12, 1911, she sold her stock of merchandise in 
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bulk to Mrs. Hayward, a creditor, ‘‘for bona fide in- 
debtedness, then subsisting and unpaid, in the sum of 
$2,500.’ The merchandise was then of the reasonable 
value of $3,000. It was pointed out by defendants that 
the testimony of Mrs. Hayward to the effect that she 
made her purchase in good faith, for full value and 
without knowledge of plaintiff’s claim, was not dis- 
puted by any witness. 

On January 24, 1908, plaintiff became the owner by as- 
signment of ‘‘a judgment on deficiency against the de-° 
fendant Nellie Woodard in the sum of $2,277.60.’’ The 
debt represented by the judgment was ‘‘contracted 
prior to the said Woodard having engaged in the mer- 
cantile business, and was not contracted for merchandise 
furnished or money used by her in such mercantile 
business.’’ The-Wvodard judgment, as the language of 
the court implies, was rendered in a foreclosure pro- 
ceeding. The court specifically found that ‘‘the said 
judgment became dormant on the 31st day of January, 
A. D. 1918, and has ever since remained dormant, and 
that no revivor proceedings have ever been instituted 
or prosecuted thereon, and said judgment has not been 
revived.”’ 

The court found that Mrs. Woodard was owing 
$2,410.30 to wholesale dealers for merchandise’ at the 
time she sold her stock of goods, and that these debts 
were subsequently paid by Mrs. Hayward, but the 
plaintiff’s judgment debt was not paid, nor was the 
notice of the’sale to Mrs. Hayward served on plaintiff 
that the bulk sales law contemplates shall be given to 
creditors. 

The court also found that, ‘‘Notwithstanding the fact 
that such judgment is dormant, the said plaintiff is en- 
titled to enforce the same in this suit, and is a creditor 
of the defendant Woodard, and that said sale to the 
defendant Hayward was void as against the plaintiff 
under said ‘Bulk Sales Law;’ that plaintiff is entitled 
to a judgment or decree against the defendant Hayward 
for the value of said goods so converted.’’ 


ue 
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In Armstrong v. Patterson, 97 Neb. 871, it was held 
that a domestic judgment is a specialty under section 
7067, Rev. St. 1913, and that an action thereon is bar- 
red by the statute of limitations after five years. To 
the same effect is Holmes v. Webster, 98 Neb. 105. 
The Armstrong case involved the status of a dormant 
deficiency judgment that was obtained in a foreclosure 
proceeding. The record in the present case supports 
the court’s finding that the deficiency judgment in- 
*olved here was dormant before this action was com- 
menced. In fact the Woodard judgment became dor- 
mant more than two years before plaintiff’s petition was 
filed. It follows that this suit cannot be maintained. 
In view of our former. decisions, the court erred in 
rendering a judgment in favor of plaintiff. 

The judgment is therefore reversed and the cause 
remanded. 

REVERSED. 


Sepewick and Corntsu, JJ., not sitting. 


The following motion to modify judgment was filed 
April 7, 1919. Former judgment of reversal modified 
and judgment of district court reversed and cause dis- 
missed. 


Perr Curiam. . 

A motion has been made by defendant Woodard to 
modify the judgment in this court by providing that the 
action be dismissed here instead of being remanded to 
the district court. Since the opinion demonstrates that 
the judgment on which the action was based is dormant, 
and that no cause of action under the bulk sales law 
exists, the motion is sustained and the judgment modi- 
fied accordingly. 

AcTION DISMISSED. 
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Cuartes EH. ALLEN ET AL., APPELLEES, v. A. J. WHITE ET 
AL., APPELLANTS. 


Fitep Marcu 1, 1919. No. 20292. 


1. Corporations: PURCHASE oF StTocK: ELEMENTS oF Contract. Arti- 
cles of incorporation and the statutes relating thereto are by con- 
struction material parts of the contract executed when a person 
becomes a stockholder by purchasing stock of the corporation. ® 


: AMENDMENT OF ARTICLES: RIGHTS oF Mrnority. A ma- 
jority of the stockholders of a corporation cannot, by amending 
the articles of incorporation, deprive the minority, without their 
consent, of their contractual rights to dividends under the articles 
as originally adopted. 


AppraL from the district court for Dawson county: 
Hanson M. Grimss, Jupcr. Affirmed. 


H..M. Sullivan and Cook & Cook, for appellants. 
George C. Gillan and Wilcox & Halligan, contra. 


ALpricH, J. 

This is a suit for an injunction. Plaintiffs are 
stockholders in the Farmers Elevator Company, and sue 
in their own behalf and in behalf of other stockholders 
similarly situated. Defendants are the Farmers Co- 
operative Mill & Elevator Company of Cozad and its 
officers. The latter are managing the corporation with 
the understanding that, by an amendment of the 
‘articles of incorporation, the corporate name was 
changed from the Farmers Elevator Company to the 
Farmers Co-operative Mill & Elevator Company, and 
that the original method of dividing profits by means 
of dividends on stock had been changed to make the 
amount of a stockholder’s business transactions with 
the corporation a basis for distribution of profits. 
Plaintiffs allege that the amendment relating to prof- 
its is illegal and void, and defendants plead that the 
amendment and their action thereunder are regular and 
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valid. During the year 1916 the net profits were $9,481. | 
The purpose of the suit is to prevent the distribution 
of profits under the amendment. From an injunction 
in favor of plaintiffs, defendants have appealed. 

Was the injunction properly allowed? The guestion 
subjects the amendment in controversy to judicial 
scrutiny. The Farmers Elevator Company was organ- 
ized in 1906 as a business corporation. The original 
articles and the laws then in force made dividends on 
stock the means of distributing profits. On this basis 
plaintiffs bought stock and invested money. They thus 
entered into a contract of which the original articles 
of incorporation and the laws applicable thereto were 
by construction material parts. Enterprise Ditch Co. 
v. Moffitt, 58 Neb. 642. In this way plaintiffs acquired 
the contractual right to share the net profits in the 
form of dividends on stock. In 1911 the legislature 
passed an act permitting the organization of a co- 
operative association ‘‘which authorizes the distribution 
of its earnings in part, or wholly, on the basis of, or 
in proportion to the amount of property bought from or 
sold to members, or of labor performed, or other ser- 
- vice rendered to the corporation.’’ Rev. St. 1913, sec. 
733. In 1916 there was an attempt to amend the 
articles of incorporation by changing the Farmers 
Elevator Company to a co-operative association within 
the meaning of the statute cited. Later defendants 
planned to distribute profits under the amendment. 
Such a course, if pursued, would deprive plaintiffs of 
dividends to which they were entitled under their con- 
tracts as original stockholders and would destroy 
their contractual rights. This neither the legislature 
nor the defendants can lawfully do. 10 Cye. 355; 
McLeod v. Lincoln Medical College, 66 Neb. 555. 

It follows that the amendment and defendants’ pro- 
ceedings thereunder are void. It is well known that 
powers of corporations recognized under legislative 
charters are only such as the statute confers, con- 

103 Neb.—17 
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ceding what is fairly implied is as much granted as 
what is expressed. It remains that the charter of a 
corporation is a measure of its powers, and the 
enumeration of these powers implies the exclusion of all 
others. . The amendment here sought changes the 
fundamental arrangement and plans of the corporation 
as organized in 1906, and hence the amendment sought 
is violative of the fundamental law of contracts. 
Thomas v. Railroad Co., 101 U. S. 71. 

It appears that this purported arrangement of the 
articles of incorporation was never presented at a 
stockholders’ meeting, nor at any time considered or 
passed at a stockholders’ meeting, and was never made 
a part of the records of the corporation, and it is 
void because it changes vested rights given in the 
articles and by-laws of 1906. We hold the name of 
the corporation under the circumstances cannot be 
changed by a board of directors as was attempted to be 
done. Lange v. Royal Highlanders, 75 Neb. 188, 121 
Am. St. Rep. 786, 800, and note. 

There was no acquiescence or other conduct on the 
part of plaintiffs to prevent relief by injunction. The 
amendment was void for other reasons which, in view 
of what has already been said, need not be stated. 
The injunction was properly allowed. 

AFFIRMED. 

Letron and Sepewicx, JJ., not sitting. 


SratE, EX REL. JAMES H. EpMisten ET AL., APPELLEES, V. 
JESSE HIGHBERGER, APPELLANT. 


Fitep Marcu 1, 1919. No. 20326. 


Habeas Corpus: Custopy oF Minor. In habeas corpus proceedings to 
determine the right to the possession of a child, as between the 
father and the grandparents, where the evidence is conflicting 
as to the fitness of the respective claimants, and as to the agree- 
ment whereby the possession of the child was formerly committed 
to the grandparents, the controlling consideration is what is for 
the best interests of the child. 
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AppeaL from the district court for Lincoln county: 
Hanson M. Grimes, Jupee. Affirmed. 


Hoagland & Hoagland and George N. Gibbs, for 
appellant. 


Wilcox & Halligan and W. T. Thompson, contra. 


ALDRICH, J. 

The respondent in a habeas corpus proceeding seeks 
to reverse a judgment in the district court for Lincoln 
county awardmg the custody of respondent’s minor 
child to James H. and Belle Edmisten, the relators, 
until further order of the court. From this finding 
the respondent appeals. 

Corinne E. Highberger, upon the death of her 
mother, when she was 18 months of age, was taken 
possession of by family arrangement and turned over 
to relators, her grandparents, where she was kept 
and nurtured and tenderly looked after from that time 
until a short time before the action was begun, when 
the father took her into his possession. The father, 
Jesse Highberger, is a successful farmer and well-to- 
do, has a good home and can provide well for his 
child. Some few years ago the respondent married, and 
in due course of time had another child by the second 
wife, and, feeling that he is now in a position to 
afford the care and comforts of a good home for the 
‘ child in question, he resists these proceedings in habeas 
corpus to obtain possession of her. The relators are 
prominent people living in comfortable circumstances 
at North Platte. The child, Corinne E. Highberger, 
has a lovely home, and the privileges of church, Sun- 
day school, and the public school. During the first 
years of her life, this child was delicate and frail, and 
at times her life was despaired of. During all of this 
time the grandparents lavished all the love, affection 
and tender care that they could have done upon the 
dead daughter had she been living, and the grief that 
the death of the child’s mother caused these grand- 
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parents was assuaged by the presence of the little 
granddaughter, and all the natural affection which the 
grandparents had for the dead daughter was given 
this child. She was tenderly nursed through sickness 
and given the best medical attention and all the tender 
nursing that a loving mother would have bestowed. 
This child is now budding into young girlhood; has a 
pleasant home, the advantages of church, Sunday 
school and the public school, and associations that can 
but be conducive to happiness, good cheer, and right 
development. The child is happy in these surroundings, 
and to break these relations would not. only be danger- 
ous, but cruel in the extreme. In a situation where 
prior arrangement for possession of a child are in 
dispute, and the terms and conditions strenuously con- 
tended between the foster parents and the real parent, 
it is not only dangerous but inhuman to break these 
ties between the child and the foster parents. 

In a situation like this, there is only one sensible 
thing to do, to wit, consider what is the best interests 
of the child. Are her surroundings at present happy 
and éonducive to the right development of character, 
mind and body? Should we, under the circumstances, 
change these happy relations? Should we hazard the 
happiness and welfare of the child to satisfy the ab- 
stract right of the father? Has the father shown such 
love and effection for this child as to make his pos- 
session imperative? The record discloses that the 

father (a busy man), accumulating property and waging 
“a battle for position, had but little time, if any, to 
devote to this child. On the contrary, he has turned 
her full possession and control and the entire responsi- 
bility for her bringing up into the hands of the grand- 
parents, and so well did they perform their task that 
he had but. little occasion to give himself any worry 
or assume any responsibility in behalf of the child. 
Now, after the grandparents have learned to love this 
child as they did the dead daughter, they are called 
upon to give her up; but we are uncertain as to the 
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precise terms and conditions of the agreement originally 
entered into concerning the possession of this child: 
We are loath to disturb the happy relations as they 
exist at the present time, and under the facts, as we 
understand them from the record, will only determine 
what is for the best interests of the child. We shall 
follow the doctrine or rule laid down in In re Burdick, 
91 Neb. 639, and State v. Nebraska Children’s Home 
Society, 94 Neb. 255. This is the only safe rule under 
the circumstances. We fecl that we should adhere to it, 
as the child has not been permanently turned over to 
the grandparents, but only in possession subject to the 
further order of the trial court. Therefore, we feel 
that the judgment of the trial court was right and 


must be 
AFFIRMED. 


Josep H. Mites, appeLuer, v. Herun M. Martin, 
APPELLANT. 


Fitep Marcu 27, 1919. No. 20278. 


1. Venue: EquirabLe Mortcace. An action to establish an equitable 
mortgage on real estate is properly brought in the county where 
the real estate is situated; and summons may issue to any other 
county in the state where a defendant may be found. 


2. Liens: ENFORCEMENT: PLEADING AND Proor. In an action to en- 
force a specific lien on real estate, it is not necessary to allege 
or prove that plaintiff’s claim had been reduced to judgment and 
execution issued and returned unsatisfied. 


2. Homestead: EQUITABLE MorTGaGE: ACKNOWLEDGMENT. A widew, 
not the head of a family, signed and delivered, but did not ac- 
knowledge, an instrument creating an equitable mortgage on the 
fee title to real estate occupied as the family homestead in which 
she held a homestead life estate under the statute and held the 
fee title under her husband’s will. Held, the instrument is not 
yoid for want of an acknowledgment. 

4. Supplemental Pleading. The court may, on proper terms, allow 
supplemental pleadings to be filed while a cause is pending. Rev. 
St. 1913, sec. 7716. 
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AppraL from the district court for Richardson county: 
Joun B. Rarer, June. Affirmed. 


Virgil Falloon and S. P. Davidson, for appellant. 
Kelligar, Ferneau & Gagnon, contra. 


Morrissey, C. J. 

This is a suit in equity to establish a lien upon certain 
real estate in Falls City. From a decree for plaintiff, 
_ defendant appeals. 

The property had belonged to Mrs. Francis Martin, 
a widow. Mrs. Martin signed a note as surety on a 
loan made by plaintiff to her sons, and at the same 
time executed an instrument ‘‘as security for said 
note,’’ in which she agreed not to alienate or dispose 
of the property mentioned without plaintiff’s consent, 
until the note had been paid. The note was a joint 
and several obligation, dated April 5, 1911, and ma- 
turing on or before five years from its date. 

Mrs. Martin died in November, 1914. A short time 
before her death she executed a conveyance of the 
property to defendant Helen M. Martin, her daughter, 
for the consideration of ‘‘love and affection,’’ without 
plaintiff’s knowledge or consent. In January, 1915, 
plaintiff brought suit. Summons was issued to Douglas 
county and served upon Helen M. Martin, who appeared 
and objected to the jurisdiction of the court on the 
ground that the action was improperly laid in Richard- 
son county. The objection was overruled, and the 
point is again raised by this appeal. 

This is not a personal action, but one to establish 
an equitable mortgage and to foreclose the same against 
a grantee not a purchaser for value. The fact that 
the instrument relied upon specifically designates the 
property, that it refers to it ‘‘as security for said 
note,’? and that it binds Mrs. Martin not to make 
an alienation or disposition without plaintiff’s consent, 
sufficiently imports an intention to create an equitable 
lien. This len could only be enforced by suit in 
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Richardson county where the land was situated. Rev. 
St. 1913, sec. 7612. 

The question is presented, as it was by demurrer in 
the district court, whether the petition states a cause 
of action, because it fails to allege that plaintiff was 
a judgment creditor of the widow, Mrs. Martin, and 
that he had execution issued and returned unsatisfied 
against her. Since this is not a ecreditor’s bill, but 
only a suit to enforce a specific lien, these allegations 
are unnecessary. 

There is the further objection that the instrument 
was not acknowledged. It is alleged in the answer and 
admitted in the reply that when the instrument was 
signed Mrs. Martin occupied the premises as a home- 
stead, but no fact necessary to make her the ‘‘head of 
a family,’’ as defined in section 3090, Rev. St. 1913, is 
alleged, admitted, or proved. As the surviving spouse 
she took a life estate in the premises under tlie statute, 
but in addition to this she became the owner of the 
fee under the terms of the husband’s will. Whatever 
homestead right or life estate she had lapsed at her 
death. The instrument in suit did not purport to. 
mortgage the homestead interest—indeed, this was in 
effect reserved—and an acknowledgment was not in- 
dispensable. 

The remaining assignments relate to plaintiff’s plead- 
ings. The original petition, filed in January, 1915, 
sought merely to have a lien established on the prop- 
erty. While the case was awaiting hearing the note 
matured, and plaintiff, by leave of court, filed a sup- 
plemental petition asking as additional relicf a fore- 
closure of the lien. Defendant contends that it was 
‘error to allow the supplemental petition to be filed. 
The supplemental petition was only incidental to the 
eranting of complete relief. It was therefore proper 
to allow it to be filed. Rev. St. 1913, sec. 7716. 

The judgment is 

AFFIRMED. 


Lerrox, Sepewick and Cornisu, JJ., not sitting. 
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Fererp Sopre ET AL., APPELLANTS, v. M. J. MEecHALEY, DE- 
FENDANT: Lamro State Bank, APPELLEE. 
Jess BuRNS, APPELLANT, v. M. J. MECHALEY, DEFENDANT: 
Lamro State Bank, APPELLEE. 


FILepD Marcu 27, 1919. No. 20330. 


1. Bill of Exchange: AssIGNMENT or Funps. “A bill of itself does 
not operate as an assignment of the funds in the hands of the 
drawee available for the payment thereof.” Rev. St. 1913, sec. 
5444, 


In order that a draft or order may operate as 
an equitable assignment of moneys belonging to the drawer in 
the hands of the drawee, it must be drawn against a specific 
fund or debt with such particularity as will clearly show the in- 
tention of the parties to charge the special fund. 

: ProMISE To Honor Nonexistine Bintx. In order that a 
promise to honor a nonexisting bill shall be enforceable, the 


promise must so describe the bill that there can be no doubt 
of its application to it. 


AppgaL from the district court for Douglas county: 
ALEXANDER C. Troup, Juper. Reversed, with direc- 
tions. 


Crane, Boucher & Sternberg and Frank C. O’Hol- 
laren, for appellants. 


Switeler, Goss & Switzler and Windsor Doherty, 
contra, 


Morrissey, C. J. 

Defendant Mechaley was a purchaser of live stock at 
Winner, South Dakota. January 6, 1917, he purchased 
hogs of each of the plaintiffs. and also from other 
parties, who have assigned their claims to plaintiff 
Burns. He gave checks upon the Lamro State Bank 
for the respective amounts. The checks were sub- 
sequently dishonored. The hogs purchased were ship- 
ped to the Omaha Live Stock Commission Company, 
which sold them. and credited the proceeds, viz. 
$3,234.74, to Mechaley’s account. 
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Prior to this time Mechaley applied to the Lamro 
State Bank for a loan, or extension of credit, to be 
covered by a draft on the commission company. Jann- 
ary 4, 1917, the bank inquired of the commission com- 
pany, by telephone, if it wotld honor Mechaley’s 
draft. The company replied, both by telephone and by 
letter: ‘‘We will pay Mr. Mechaley’s drafts for the 
net proceeds of any stock billed to us, but will not 
_ pay these drafts ahead of shipment.’’ 

The bank took Mechaley’s draft for $3,000 and pre- 
sented it to the commission company. The draft was 
in terms as follows: 

‘‘Winner, 8S. D., Jany. 5, 1917. 
‘‘Pay to the order of Lamro State Bank $3,000 three 
thousand and no/100 dollars. With exchange. Value 
received and charged to account of 

“M. J. Mechaley. 

‘“‘To Omaha Live Stock Com. Co., Omaha, Nebr.’’ 
The commission company refused to accept, or pay, the 
draft because it had been notified that a third party 
wag claiming an interest in the proceeds of the ship- 
ment. The draft was presented a second time and pay- 
ment again refused. A few days later plaintiffs sned 
Mechaley and the commission company, as garnishee, 
and the bank intervened. The commission company 
thereupon filed an affidavit asking for a determination 
of the rights of the adverse claimants, and offered to 
pay the money into court, or to such person as the 
court should direct. The company voluntarily agreed 
to pay, and did pay, to the bank so much of the fund 
held by it as was not necessary to safely cover 
the attachments and costs of suit. 

The contention of the bank is that the draft operated 
as a valid assignment of $3,000 of the funds held by 
the commission company, and to this extent constituted 
a superior lien to that of the attaching creditors, It 
is argued that the draft was drawn against a special 
fund; that the drawee had agreed to pay the draft 
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out of this fand; and that the draft therefore carried 
title to the fund against the attaching creditors. 

Did the bank have a valid and enforceable assign- 
ment of the fund in the amount of the draft? The dis- 
trict court held that it did. 

Section 5444, Rev. St. 1913, provides: ‘‘A bill of 
itself does not operate as an assignment of the funds in 
the hands of the drawee available for the payment 
thereof.’? In order that a draft or order may operate 
as an equitable assignment of moneys belonging to 
the drawer in the hands of the drawee, it must be 
drawn on a specific fund or debt. The draft or bill 
in this case did not specify the fund out of which it was 
to be paid, nor was there anything to show that it 
was intended by the drawer to be drawn against a 
particular fund. It was chargeable to Mechaley’s 
general account, and did not even cover the total amount 
due Mechaley from the commission company. Had 
Mechaley made subsequent consignments to the com- 
mission company, we see no reason why the bill might 
not have been paid, with equal propriety, out of such 
proceeds as out of,the funds in question. 

The bank did not have such interest in the fund as 
would defeat plaintiffs’ attachments, unless some force 
can be given to the letter of the commission company, 
previously referred to, in which it expressed its willing- 
ness to honor Mechaley’s drafts when it should hold 
sufficient funds with which to pay them. But such 
promise could not of itself operate as an assignment 
of the fund in suit or an acceptance of the draft in 
question. A promise to accept, or honor, a nonexisting 
bill must clearly identify the bill, or it is not enforce- 
able. 1 Daniels, Negotiable Instruments (6th ed.) sec. 
560. 

The judgment of the district court is reversed, and 
the cause remanded, with directions to enter judgment 
in accordance with this opinion, 

REvERSED. 
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The following opinion on motion for rehearing was 
filed December 15, 1919. Former judgment of reversal 
vacated, and judgment of district court affirmed. 


1. Bill of Exchange: ASsIGNMENT oF FuNps. A written promise by 
a stock commission company to a bank to accept nonexisting bills 
of exchange to the amount of the net proceeds of stock shipped to 
it by the drawer—when the bank has taken a pill of exchange 
from the shipper for a valuable consideration, and live stock has 
been shipped to and sold by the drawee with proceeds in excess 
of the amount of the bill—binds the drawee and acceptor and 
operates to transfer the proceeds in its hands to the payee, to 
the amount of the bill, and the same are not liable to attachment 
or garnishment by other creditors. 


Where in such a transaction neither the drawer 
nor drawee is asserting any right to the fund as against the payee 


no other creditor of the drawer, in the absence of fraud, has any 
right to such procecds, 


Lrtron. J. 

Plaintiffs are creditors of M. J. oditeonaiee: being 
holders of bank checks issued by him in payment for live 
stock purchased on the 2d and 6th of January, 1917, 
and presented after January 8, 1917, payment of which 
checks was refused by the Lamro State Bank upon 
which they were drawn, on account ‘of lack of funds. 


Mechaley was a stock buyer and shipper at Winner, 
South Dakota. It was his custom to purchase hogs and 
cattle, ship them to commission firms, and draw a sight 
draft for the proceeds upon the firm to which the cattle 
were shipped. Mechaley’s account was overdrawn and 
he was denied further credit. On January 4, 1917, the 
Lamro State Bank telephoned. to the Omaha Live Stock 
Commission Company, inquiring if it would pay drafts 
issued by Mechaley for the net proceeds of any stock 
shipped to it by him. The company replied both orally 
and by a letter written that day: ‘‘We will pay Mr. 
Mechaley’s draft for the net proceeds of any stock | 
billed to us, but will not pay these drafts ahead of ship- 
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ment.’’? On Saturday, January 6, a car of hogs and one 
of cattle purchased by Mechaley were being delivered — 
in the yards of the railway company at Winner to be 
loaded the next day. On that day Mechaley delivered 
to the bank a draft upon the commission company for 
the sum of $3,000 in favor of Lamro State Bank. The live 
stock was shipped on Sunday, January 7, and arrived 
in South Omaha on Monday morning, January 8. After 
its arrival that morning, the commission company re- 
ceived the following telegram: 


‘January 7, 1917. 
‘“‘Omaha Live Stock Commission Co., 
‘‘QOmaha, Neb. 

‘Calling your attention to shipment two cars stock 
by Mechaley today, car number nine O five nine three, 
eighty hogs, car number two five one seven five, twenty- 
four cattle. 

‘We have M. J. Mechaley draft on you for three 
thousand, will be presented by Live Stock National 
Bank, also hold mortgage on stock. Pay Mechaley no 
money under any circumstances. 

‘‘Lamro State Bank.’’ 


Later in the day. the commission company were in- 
formed by another commission man that a bank at Win- 
ner had sent him word that some persons in Winner, 
South Dakota, were claiming part of the proceeds of 
the sale. The draft was presented to the commission 
company that day through a local bank at South Omaha, 
and payment was refused on account of this notice. 
Afterwards, on January 29, an action was hegun against 
Mechaley by Soppe, one of the creditors mentioned, and 
the commission company was served with garnishee proc- 
ess. The garnishee answered, stating that it had sold 
stock for Mechaley to the net amount of $3,233.74; that 
Mechaley had drawn a sight draft for the proceeds in 
favor of the Lamro State Bank which had been pre- 
sented for payment, and that it had been notified that 
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$148.66 was claimed on an account by Ferd Soppe 
against Mechaley; that it has no interest in the money, 
but offers to bring it into court so that parties 
may interplead. The Lamro State Bank then filed a 
petition in intervention, claiming the sum of $3,000 by 
virtue of the draft and its acceptance. The answer to 
the petition in intervention admits that on February 
2 the Live Stock Commission Company paid to the 
Lamro State Bank $2,342.18 from the proceeds of 
the sale, so that it is undisputed that the company 
has retained in its hands, or paid into court, $657.79 
to meet the claims of plaintiffs in case it should 
be found that their right to the money was superior to 
that of the Lamro State Bank. 

The commission company, drawee of the draft, is 
raising no question as to its validity or acceptance, and 
makes no objection to the payment of the draft. _The 
only question presented is whether the garnishment by 
the creditors can take precedence of the transfer of the 
funds made by the drawing and acceptance of the draft. 

Section 5449, Rev. St. 1913, provides that the ac- 
ceptance of a bill must be in writing and signed by the 
drawee. 

Section 5451 recognizes the validity of an accept- 
ance written on paper other than the bill itself, and pro- 
vides that ‘‘it does not bind the acceptor except in 
favor of a person to whom it is shown and who, on the 
faith thereof, receives the bill for value.’’ 

Section 5455, provides: ‘‘A bill may be accepted be- 
fore it has been signed by the drawer or while other- 
wise incomplete.’’ 

Section 5456. ‘‘An acceptance is either general or 
qualified.’’ . 

Section 5458. ‘‘An acceptance is qualified which is: 
First—Conditional, that is to say, which makes pay- 
ment by the acceptor dependent upon the fulfilment of 
a condition therein stated. * * * Fourth—Qualified 
as to time.”’ 
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The bank delivered Mechaley’s note to him, relying 
upon the delivery of the draft, and the written promise 
to pay in the letter of the commission company. The 
promise to accept and pay is an acceptance, says Lord 
Ellenborough in Wynne v. Raikes, 4 East (Eng.) 514, 
followed in Scudder v. Union Nat. Bank, 1 Otto (U. 8S.) 
406, 23 L. ed. 245. The acceptance was qualified in that 
it made payment by the acceptor dependent upon the 
shipment and receipt of stock. As soon as the stock was 
shipped and received, if the proceeds in the hands of the 
commission company equalled or exceeded the amount 
of the bill, the conditions and qualifications were ful- 
filled, and the -bill operated as an assignment of the 
money in the commission company’s hands. This is 
admitted by the drawee, since it paid $2,342.18 to the 
bank upon the sole ground that it was authorized to 
do so by the draft, and its acceptance. 

Mechaley having received a valuable consideration in 
good faith for the draft, he and those claiming under him 
are estopped to assert that, upon its acceptance by the 
drawee, it did not transfer the fund pro tanto. The 
transaction between the bank and the commission com- 
pany was completed by the letter of acceptance, the 
notification to the commission company that the stock 
was shipped in accordance with the conditions of its ac- 
ceptance, and by the receipt of the proceeds of the sale. 
Since the title to the fund had passed from Mechaley, 
and an attaching creditor can only reach the property of 
the debtor, the garnishment could only affect the in- 
terest of Mechaley in the excess of the procceds of sale 
over the amount of the draft. 

In Scudder v. Union Nat. Bank, supra, it is said: ‘‘It 
is a sound principle of morality, which is sustained by 
well-considered decisions, that one who promises another, 
either in writing or by parol, that he will accept a par- 
ticular bill of exchange, and thereby induces him to ad- 
vance his money upon such bill, in reliance upon his 
promise, shall be held to make good his promise. The 
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party advances his money upon an original promise, 
upon a valuable consideration, and the promisor is, upon 
principle, bound to carry out his undertaking. Whether 
it shall be held to be an acceptance, or whether he shall 
be subjected in damages for a breach of his promise to 
accept, or whether he shall be held to be estopped from 
impeaching his word, is a matter of form merely. The 
result in either event is to compel the promisor to pay 
the amount of the bill with interest.’’ 

The following .cases support the conclusions reached 
in the opinion: Nelson v. First Nat. Bank, 48 Ill. 36; 
Hall v. First Nat. Bank, 133 Ill. 234; McCausland v. 
Wheeler Savings Bank, 43 Tl. App. 381; Milwaukee Cor- 
rugating Co. v. Traylor, 95 Kan. 562; Storer v. Logan, 
9 Mass. 55; Putnam Nat. Bank v. Snow, 172 Mass. 569; 
First Nat. Bank .v. First Nat. Bank, 210 Fed. 542; 
Fourth Street Bank v. Yardley, 165 U, 8. 634; See, also, 
7 Cyc. 776, 777. 

The district court found that the $657.79 remaining 
in the hands of the commission company belonged to 
the intervening bank. This judgment was right. The 
former judgment and opinion in this case is vacated, and 
the judgment of the district court is 

AFFIRMED. 

Morrissey, C. J., and Ross, J., dissent. 


Rosert L. Brown v. Strate or NEBRASKA. 
Firep Marcy 27, 1919. No. 20854. 


1. Larceny: DescrIpTIoN oF Property. “The use of the generic term 
‘hog’ is a sufficient description under the statute providing pun- 
ishment for stealing a ‘sow, barrow, boar or pig.” Clark v. 
State, 102 Neb. 728. 

2. Criminal Law: INDORSEMENT OF NAME ON INFoRMATION. The true 
Rame of a witness for the state was Hughes William Hughes. 
He frequently signed his name as H. W. Hughes, and signed the 
complaint as William Hughes. The county attorney indorsed the 
name on the information as William Hughes. Held, in the absence 
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of a showing of prejudice, it was not error to permit him to 
testify as a witness in chief for the state. 

8. Larceny: INFORMATION: ALLEGATION OF OWNERSHIP. When prop- 
erty belonging to several partners or owners is stolen, the informa- 
tion for such offense is sufficient if it alleges the property belongs 
to any one or more of such partners or owners. 


INSTRUCTION: POSSESSION By AccCUSED. Where recently 
stolen property is found on the premises owned and occupied by 
defendant, and it is not shown that any one other: than defendant 
has had access thereto, an instruction allowing the jury to as- 
sume possession in defendant is not erroneous. 


5. Criminal Law: Sentence. The district court cannot fix the 
minimum of a criminal sentence at a greater period than that 
fixed by statute. 


Error to the district court for Pierce county: 
Wiiwtam V. Auten, Juper. Affirmed as modified. 


C. B. Willey, for plaintiff in error. 


Willis E. Reed, Attorney General, and Orville L. 
Jones, contra. 


Moraissey, C. J. 

Robert L. Brown was convicted of larceny under 
section 8640, Rev. St. 1913, and brings error. 

The complaint charged the stealing of a ‘‘hog.’’? The 
statute under which the prosecution was brought uses 
the terms ‘‘sow, barrow, boar or pig.’’ After the 
preliminary hearing was had, the state filed an amended 
information, substituting the word ‘‘pig’’ for ‘‘hog,”’ 
to conform to the language of the statute. To this 
amended information defendant filed a plea in abate- 
ment, alleging a variance between the crime thus 
charged and that contained in the original information, 
and averring the want of a preliminary examination 
under the new charge. The trial court overruled de- 
fendant’s plea, and this ruling constitutes the first 
error assigned. 

The amended information did not charge a crime 
different from that contained in the original com- 
plaint,.and hence did not entitle defendant to a new 
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preliminary hearing. In the case of Clark v. State, 
102 Neb. 728, we held that the use of the generic term 
‘‘hog’? was sufficient to charge an offense under sec- 
tion 8640, Rev. St. 1913, even though the statute uses 
the words ‘‘sow, barrow, boar or pig.’’ The substitu- 
tion of the word ‘‘pig’’ for ‘‘hog’’ in this case did not, 
therefore, change the nature of the offense charged, nor 
prejudice defendant’s rights, and no reversible error 
ean be predicated thereon. 

The next two assignments of error are somewhat 
‘interwoven. The pig was owned jointly by Hughes 
William Hughes and J. W. Stageman. Hughes was 
known generally in the neighborhood by the first name 
of William and also as H. W. Hughes. He signed the 
complaint as William Hughes, and the county attorney 
indorsed that name as a witness on the information. 
On the trial it developed that his full name was Hughes 
William Hughes, and objection was made to his testi- 
mony because the name was not so indorsed on the in- 
formation. The purpose of the statute requiring the 
indorsement of the name of a witness on the informa- 
tion is to enable defendant to know the names of the 
persons who are to testify against him, so that he may 
properly prepare his defense. It is not shown that 
defendant was taken by surprise, or that he was in 
any way deceived as to the real party whose name was 
indorsed, and the court was not guilty of error in 
permitting this witness to testify. 

But a second point is sought to be made because of 
this variance in the name in the matter of proving 
ownership of the property alleged to have been stolen. 
Tt is admitted that the name of Stageman, one of the 
owners, is properly given. This is sufficient without 
the name of Hughes appearing. Rev. St. 1913, sec. 9056. 

Complaint is made by defendant of the following 
instruction given by the trial court: ‘‘The possession 
of recently stolen property by a defendant charged 
with larceny thereof immediately or shortly after the 

Neb. 103.—18. 
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theft, if there was a theft in this case, is a cireum- 
stance which you may properly consider in connection 
with other testimony and facts in determining the 
question of defendant’s guilt.’’ It is said that this 
instruction assumed possession of the property in de- 
fendant, whereas the question was one of fact for the 
jury to determine. The evidence shows that the carcass 
of a dressed hog was found at defendant’s home on the 
morning following the alleged offense. One of the 
state’s witnesses testified to having assisted defendant 
in taking, dressing and placing the hog in the defend- 
ant’s coal house. Defendant denied any part in, or 
knowledge of, the transaction. He claims first to 
have discovered the hog on his premises the next morn- 
ing. He did not, however, inform any one of this 
discovery until after his arrest; nor is it shown that 
any other person had the use -of, or access to, the 
coal house. Under the circumstances the court was 
warranted in assuming that there was no question of 
possession to submit to the jury. 

The only remaining question is that of the sentence 
imposed upon defendant. The court fixed the mini- 
mum time of his imprisonment at two years. Under 
section 8640, Rev. St. 1913, the minimum sentence for 
the offense is one year. ‘‘It is not within the power 
of the district court to fix the minimum of the sentence 
at a greater period than that fixed by law.’’? Griffith 
v. State, 94 Neb. 55, 61. 

The minimum penalty of two years fixed by the 
distnict court is reduced to one year to conform to the 
statute. In all other respects the record is free from 
error, and as modified the judgment is affirmed. 

AFFIRMED AS MODIFIED. 


Sepewick and Cornish, JJ., not sitting. 


we 
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Atpany County National Bank, appELLEE, v. E. D. 
GouLD, APPELLANT. 


FILtep Marcu 27, 1919. No. 26177. 


1. Bills and Notes: InporseMENT. “Except where an indorsement 
bears date aiter maturity of the instrument, every negotiation is 
deemed prima facie to have been effected before the instrument 
was overdue.” Rev. St. 1913, sec. 5363. 


2. : AcTION: PLEADING. Where a petition upon a promissory 
note pleads that the plaintiff purchased the note in the usual 
ceurse of business and for a valuable consideration, without no- 
tice of any defense thereto,and that the note was indorsed and 
delivered to him, this plea, when considered in connection with 
section 5363, supra, and section 5370, Rev. St. 1913, defining a 
holder in due course, constitutes an affirmative plea that the note 
was sold and indorsed before maturity. 


i) 


New Trial: Firing Reety WitHout Leave: TRIAL, It was alleged 
as ground for a new trial that before the trial, without leave of 
court, and without the knowledge of defendant’s counsel, until 
after the trial, a reply setting up the purchase of the note be- 
fore maturity was filed. It appeared that some time before the 
reply was filed the deposition of the principal witness for plain- 
tiff was taken, and his examination was directed to the facts as 
to the purchase of the note before maturity, and without notice 
of any defense. Counsel for defendant appeared and cross-ex- 
amined fully. This evidence was introduced at the trial. Held, 
that the case was tried as if such a reply had been filed, and that 
it was not erroneous to refuse to grant a new trial upon the 
grounds set forth. . 


AppeaL from the district court for Buffalo county: 
Bruno O. Hosrerter, Juver. Affirmed. 


W. P. McCreary and Warren Pratt, for appellant. 
John A. Miller, contra. 


Letton, J. 
Action upon a promissory note. Defense, failure of 


consideration. Trial by jury, judgment for plaintiff, 
defendant appeals, 
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‘The petition alleges that the defendant made and 
delivered his promissory note in the sum of $2,000 to 
one J. M. Herbert; ‘‘that thereafter, and in the usual 
course of business, and for a valuable consideration, 
and without notice of any defense thereto, this plaintiff 
purchased said note, and is now the lawful owner and 
holder thereof, and that at said time the said J. M. 
Herbert aud the Herbert Stock Farm Company in- 
dorsed and delivered said note to this plaintiff, who has 
ever since been the owner thereof.’? Default in the 
payment of the note was alleged, and judgment prayed 
for the amount thereof. The answer admits the execu- 
tion and delivery of the note to Herbert, pleads that 
it was given for the purchase of certain mares, as to 
which false and frauduleut representations were made 
by the vendor, and alleges an entire failure of con- 
sideration. A reply was filed on November 29, 1916, 
which contained a general denial of the new inatter in 
the answer, and an allegation that plaintiff acquired the 
note before maturity for a valuable consideration, with- 
out notice of any infirmity or defense thereto. The 
case came on for trial on December 11, 1916. The 
court instructed the jury in accordance with the plead- 
ings, and a verdict was rendered for plaintiff. 

One of the grounds set forth in the motion for a new 
trial is that the defendant was surprised by the filing 
of a reply setting forth the purchase of the note before 
maturity, which reply was filed out of time, without 
leave of court, and after the case had been set down for 
trial, and as to which he had no notice until after the 
close of the evidence, so that he was unable to make 
any preparation to refute the new allegations. On the 
same day a motion to strike that portion of the reply 
was also filed. Both of these motions were overruled 
and judgment rendered upon the verdict. 

The evidence supports the allegations that the note 
was purchased before maturity and without notice of 
any defense. The only material question in the case is 
whether it was prejudicial error to refuse to grant a 
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new trial because the reply was filed out of time, and, 
as alleged, without the knowledge of defendant and his 
counsel. It appears that the deposition of C. B. Spald- 
ing, cashier of the plaintiff bank, was taken on the 28th 
of October, 1916, before the reply was filed. His 
testimony was directed to the facts concerning the 
purchase of the note, which he testified was sold and 
indorsed to the bank before maturity, without notice of 
any defense. Mr. Pratt, one of the counsel for 
defendant, appeared at that time, and cross-examined 
fully and particularly as to the time of the purchase 
and the consideration given. It appears from these 
facts that before the reply was filed defendant was 
fully informed as to the testimony which would be 
produced at the trial with reference to the purchase 
of the note. 

Moreover, the allegations of the petition as to the 
purchase of the note hereinbefore set forth, when 
considered in connection with section 5363, Rev. St. 
1913, ‘‘Except where an indorsement bears date after 
maturity of the instrument, every negotiation is deemed 
prima facie to have been effected before the instrument 
was overdue,’’ and section 5370, Rev. St. 1913, defining 
a holder in due course, constitute a plea that the note 
was sold and indorsed before maturity, so that, even if 
no reply had been filed, the pleadings raised this issue. 

We find no erroneous statement of law in the in- 
structions. The cases cited by the appellant are so 
different in their facts that they afford no light upon 
the question before us. No prejudicial error occurred, 
and the judgment of the district court is 

AFFIRMED. 

Sepewick and CornisH, JJ., not sitting. 
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Appiz O. JAMES, APPELLEE, v. Davin D. JaMEs, APPELLANT. 
FILepD Marcu 27, 1919. No. 20354. 


1. Divorce: ConpoNnation: AvompANcE. The conduct of a husband 
towards his wife, which would not alone support a decree of di- 
vorce on the ground of extreme cruelty, may nevertheless be 
sufficient to avoid a condonation extended to the husband by the 
wife for such cruelty. 

: ALIMONY: SUFFICIENCY oF EVIDENCE, Evidence examined, 

and held to sustain the decree of divorce and the amount allowed 

for alimony. 


ApprzaL from the district court for Rock county: 
Rosert R. Dickson, Juper. Affirmed. 


E. J. Clements and A. 8. Moon, for appellant. 
J. A. Douglas and J. A. Donohoe, contra. 


Lerton, J. 

This is an action for divorce brought by a wife on the 
ground of extreme cruelty. A decree of divorce was 
awarded her, with permanent alimony in the sum of 
$7,500. Defendant appeals from the decree of divorce 
and from the judgment for alimony. 

At the time of the marriage, defendant was a widower 
about 44 years of age, a farmer and ranchman living 
in Rock county. He had two children, twins, about 
5 years old at that time. Plaintiff was a widow about 
37 years of age. She had been married twice be- 
fore. She had three children by her first hurband, 
two daughters of the ages of 16 and & years, respective- 
ly, and one son of about 14 years. About 18 months after 
the death of her first husband, plaintiff married again, 
but a few years afterwards obtained a divorce on the 
ground of desertion. At the time she was married to 
defendant, she had little or no property, except a 
Kinkaid homestead and some household furniture. 

At the time of the marriage, defendant had a rauch 
of about 1,800 acres, and a large amount of personal 
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property. At the trial it was stipulated that defend- 
ant’s net worth at that time was $47,500; his property 
consisting of 2,400 acres of unincumbered real estate 
in Brown and Rock counties, and a small amount of 
live stock and implements. 

After the marriage plaintiff with her children lived 
upon the ranch. Trouble soon occurred between the 
parties, Both seem to be of strong will and determina- 
tion, somewhat high tempered, and neither was very 
choice in the use of language toward the other. Each 
accuses the other of using foul language and physical 
violence in some of their altercations, but the evidence 
seems to show that the husband provoked the trouble 
in most instances. On one occasion the plaintiff with 
her children left the home on account of his eruel treat- 
ment, but afterwards, upon his earnest solicitation, and 
upon his payment to her of $3,000, she consented to 
return on his agreement to treat her more kindly in the 
future. 

After her return matters seemed to be pleasant 
enough until early the next year, when he would occa- 
sionally become sullen and refuse to speak to plaintiff, 
sometimes for a weck or longer. He would become 
angry, and would not speak to the children, would 
ignore them, and after one of these disagreements, 
plaintiff went to Long Pine and remained there a few 
weeks, living in a house she had purchased with a part 
of the money she had received from him. When she 
went back to the ranch trouble again ensued, he swore 
at her, used opprobrious epithets, and finally matters 
became so unpleasant that plaintiff was compelled to 
leave with her children. 

Defendant insists that there is not sufficient testimony 
to justify the granting of a decree of divorce, mainly 
for the reason that, even though he might have been 
guilty of cruelty before his wife left the first time, 
this was condoned by her returning to his home and 
resuming marital relations, and there is not sufficient 
evidence of cruelty thereafter to sustain a decree. 
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It is a well-known principle that after a condonation 
a recurrence of the same offenses will revive the acts 
condoned so far as their legal effect is concerned. 
Heist v. Heist, 48 Neb. 794. Considering the testimony 
as to conduct after the condonation, while it does not 
show physical violence to the extent shown before the 
reconciliation, we are convinced that there is enough 
evidence of cruelty to justify the court in considering 
defendant’s conduct during the whole time of the 
marriage relation, and to justify a decree of divorce. 

It is unnecessary to restate the principles governing 
the allowance of alimony, but, unless there has been an 
abuse of discretion on the part of the district court, 
this court will not ordinarily interfere with the amount 
awarded. Wilde v. Wilde, 37 Neb. 891; note 2 to Van 
Gorder v. Van Gorder, 44 L. R. A. n. s. 998 (54 Colo. 
57). Considering all the facts and circumstances in 
evidence, proper to be considered in determining the 
amount of alimony, a majority of the court are of the 
opinion that the amount allowed is not excessive. 

AFFIRMED. 


Sepvewick and CornisH, JJ., not sitting. 


Grate or NEBRASKA ET AL., APPELLANTS, v. First Nationau 
BANK ET AL., APPELLEES. 


Fired MancH 27, 1919. No. 20898. 


1. Banks and Banking: Suares or Stock. Shares of stock in a 
banking corporation are a distinct entity from the capital stock, 
or property and assets of the corporation. 


2. Taxation: BANKS: SHARES or Stock. The tax contemplated by 
section 6343, Rev. St. 1918, as amended, Laws 1913, ch. 
108, relating to the taxation of banking corporations, is a tax 
upon shares of stock in the hands of stockholders, and is not 
a tax upon the property of the corporation. 

The words “capital stock.’ as used in 

section 6343, supra, does not mean capiial stock in the aggregate, 
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but shares of capital stock in the hands of stockholders which 
are subject to taxation. 

: NATIONAL Banks. The laws of the United States permit 
the taxation of shares of national banks in the hands of the 
shareholders. Taxation of the capital stock of the bank, or other 
property of the corporation, to the bank itself, is not permitted 
except in the case of real estate. 


5. 4 : SHARES oF STocK: Depnuctions. If a tax is laid 
upon the property of a banking corporation, in assessing the 
value of capital stock, a deduction may be made of the value of 
tax free securities owned by the corporation, but, when the tax 
is laid upon shares of stock in the hands of thé stockholders, no 
such deduction is required to be made by the laws of this state, 
or by the laws of the United ‘States. 


: : GOVERNMENT OBLIGATIONS. Under the de- 
cisions of the supreme court of the United Sta.es, that which de- 
termines whether a taxing law interferes with the right of the 
United States to borrow money, is the subject of taxation. A tax 
on the property of a banking corporation, if the property con- 
sists of obligations of the United States, is not permitted, but a 
tax upon the value of its shares in the hands of the stockholders 
is not a tax upon the bank, and may be laid. The fact that the 
value of the United States obligations are considered in ascer- 
taining the value of the shares does not render the tax unlawful. 


AppreaL from the district court for Hamilton county: 
Epwarp #. Goop, Jupcr. Reversed. 


J. L. Cleary and Charles L. Whitney, for appellants. 
Haier, Craft & Edgerton and T. S. Allen, contra. 
L. M. Pemberton, amicus curie. 


Lerron, J. 

In its statement to the assessor of Hamilton county 
made for the year 1918, the First National Bank of 
Aurora showed that its capital stock was $50,000, sur- 
plus $50,000, and undivided profits of $2,887.51, making 
a total book value of its shares of $102,887.51. The 
bank claimed that it was entitled to deduct from this 
aggregate amount certificates of indebtedness, war 
stamps and liberty bonds of the United States held by it 
to the amount of $75,473.77, and real estate belonging 
to the bank of the value of $6,000. 
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It alleged that the obligations of the United States 
were acquired before April 1, 1918, and were exempt 
from taxation either by state, county or municipal 
authorities. A list of the stockholders, with the number 
of shares held by each, the value of each share, and 
the residence of each shareholder was also included, as 
required by the statute. 

The assessor refused to allow any deduction from 
the statement on account of the tax exempt obligations 
of the United States mentioned. On appeal being taken, 
the county board of equalization also refused to do so. 
An appeal was taken from ‘this decision to the district 
court for Hamilton county. The facts were set forth 
in the petition. The state of Nebraska was allowed to 
intervene, claiming that the securities involved were 
subject to taxation for state purposes. A demurrer 
was filed to the petition on behalf of the state and 
the county. The United States appearing also in- 
tervened by Honorable Thomas 8. Allen, district at- 
torney for the district of Nebraska, claiming that the 
federal securities mentioned are not either directly 
or indirectly subject to state or local taxation. The 
district court overruled the several demurrers. The 
demurrants electing to stand on the demurrer, the court 
found upon the allegations of the petition that the 
federal securities involved are wholly exempt from 
taxation by either state, county or municipal authori- 
ties, and ordered that the amount of the same be de- 
ducted from the gross amount of the statement made 
by the bank. From this judgment the state and the 
county of Hamilton have appealed. 

The issues involved in the case are narrow. The 
first essential inquiry is: What is the res, or thing, 
which is the subject of taxation under the provisions of 
the statute. If it is the property of the bank which is 
taxed, it is admitted by the state and county under the 
decisions in M’Culloch v. State of Maryland, 4 Wheat. 
(U. S.) *316, and Weston v. City Council of Charleston, 
2 Pet. (U. 8.) *449, that the value of the securities 
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must be deducted from the total assets, because other- 
wise there would be a direct tax imposed upon obliga- 
tions which the congress of the United States has 
declared to be exempt from such impositions. 

Prior to the enactment of the present revenue law in 
1903, the stockholders of every bank within the state, 
whether state or national, were assessed and taxed on 
the value of their. shares of stock in the county, town, 
precinct, village or city where the bank was located, 
whether the stockholders resided in such places or not. 
It was required that the bank keep on file a correct 
list of the names and residences of stockholders, and 
the number of shares held by each, and it was the 
duty of the assessor to report to the county clerk a 
correct list of the names and residences of such stock- 
holders with the number and assessed value of the 
shares. The county clerk was required to enter the 
valuation of the shares in the tax lists in the name of 
the owner, and to extend the tax in the same manner 
as against other property. It was the duty of the bank 
and its officers to retain so much of any dividend or 
dividends belonging to the stockholders as necessary to 
pay taxes levied on the shares of stock, and, if the tax 
was not paid, the collector of taxes had the right to 
sell the shares to pay the same ‘‘like other personal 
property.’’ Comp. St. 1899, ch. 77, art. 1, secs. 33-37. 

In 1903 the legislature revised the law in regard to 
assessment and collection of taxes, condensed it, and 
changed it in several minor respects. As relating to the 
taxation of banks, the essential element that the assess- 
ment should be on the shares of stock was left untouched. 
Section 6343, Rev. St. 1913, as amended in 1915 (Laws 
1915, ch. 108), is the law which specifies the manner in 
which the shares of stock in such institutions shall 
be taxed. This section is as follows: ‘‘The president, 
cashier or other accounting officer, of every bank or 
banking association, loan and trust or investment com- 
pany, shall, on the first day of April of each year, 
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make out a statement under oath, showing the number 
of shares comprising the actual capital stock of such 
association, bank or company, the name and residence 
of each stockholder, the number of shares owned by 
each and the value of the shares on the first day of 
April, and shall deliver such statement to the proper 
county assessor. Such capital stock shall thereupon be 
listed as assessed by him, and return made in all 
respects the same as similar property hkelonging to 
other corporations and individuals. Whenever any 
such bank, association or company shall have acquired 
real estate which is assessed separately the assessed 
value of such real estate, shall be deducted from the 
valuation of the capital stock of the association or 
company. Provided mortgages, trust deeds and all 
other liens or interests in real estate less than a fee 
title and held as security for loans, shall not be con- 
sidered or assessed as part of the capital stock for 
purposes of taxation, and shall not be deducted from 
the capital, surplus or undivided profits. The county 
assessor shall determine and settle the true value of 
each share of stock after an examination of such state- 
ment, and in ease of a national bank, an examination 
of the last report called for by the comptroller of the 
currency; if a state bank, the last report called for by 
the state banking board; and if the county assessor 
deem it necessary, he may make an examination of the 
officers of such bank, association or company, under 
oath, in determining and fixing the true value of such 
stock, and shall take into consideration the market 
value of such stock, if any, and the surplus and undi- 
vided profits. Such association, bank or company shall 
pay the taxes assessed upon its stock and shall have 
a lien thereon for the same.’’ 

This section first came up for consideration in the 
case of the State v. Fleming, 70 Neb. 523, 536. In this 
ease an attack was made ‘upon the constitutionality of 
the entire act, and objections were also made to the 
validity of certain specific provisions. It is said in 
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the opinion: ‘‘There are numerous banks in this state 
of the class known as national banks. These banks are 
authorized and chartered by the national government. 
By the law of their creation, their capital stock cannot 
be taxed, but the individual shareholders may be taxed 
upon the value of the shares held.’? The section is 
then set forth in the opinion, and the court continues: 
‘‘The last clause of the. section is as follows: ‘Such 
association, bank or company shall pay the taxes 
assessed upou its stock and shall have a lien thereon 
for the same.’ This clearly contemplates an assess- 
ment, not upon the capital stock of the bank itself, but 
upon the value of the shares held by the stockholders 
and against the stockholders. This is the only method 
in which a revenue may be derived from national banks. 
It is the only procedure authorized by ‘the laws of the 
national government. It surely cannot be made an 
objection to this act that other banks and banking as- 
sociations are taxed in the same manner and method 
provided for the taxation of national banks. Neither 
is it an objection that the bank is required to pay the 
tax due from its shareholders.’’ The court then quoted 
from National Bank v. Commonwealth of Kentucky, 9 
Wall. (U. S.) 353, and said: ‘‘This, we think, is a 
full answer to the objection made.’’ 

The court was evidently of the opinion that the 
slight changes in the former act did not affect the de- 
sign of the statute to lay the tax upon the shares of 
stock of the individual stockholders, and not upon the 
property of the bank. 

In First Nat. Bank v. Webster County, 77 Neb. 815, it 
is said: ‘‘Shares of stock in a national bank are assessed 
to the individual stockholder at the place where the 
bank is located, but the bank is liable in the first in- 
stance for the payment of the tax, and is given a 
lien on the stock to secure repayment from the share- 
holder. The bank is made the agent of the share- 
holder, not only for the payment of the tax, but for 
the purpose of listing the stock for taxation.’’ 
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State v. Fleming, supra, was followed in Nemaha 
County Bank v. County Board of Equalization, ante, 
p. 53. In the opinion in this case it is said: ‘‘Shares 
of stock and capital stock represent different property 
rights and may be separately assessed. Shares of 
stock represent a liability of the bank. The words 
‘capital stock,’ in the statute, mean shares of stock 
which are the unit of taxation, * * * The two inter-. 
ests represent separate property rights, and therefore 
each is taxable. * * * The corporation’s right to resist 
taxation upon its mortgage securities, contrary to the 
mortgage tax statute, if it were attempted, is one thing, 
the right of an individual shareholder to resist taxation 
on his shares of stock, according to true value, is an 
altogether different thing. In legal contemplation, it 
is the shareholder and not the bank which is being 
taxed.’’ 

A consideration of the whole of section 6343, as 
amended, shows that in the second sentence of the 
section, the words ‘‘such capital stock’’ refer to the 
shares of capital stock belonging to the shareholder, 
and not to the entire capital stock of the bank, or bank- 
ing association. A full discussion of the terms ‘‘capital 
stock’? and ‘‘shares of stock’? in a similar statute with 
reference to taxation may be found in First Nat. Bank 
v. Moon, 102 Kan. 334, L. R. A. 1918C, 986, where a 
like conclusion is reached. Head v. Board of Review, 
170 Ia., 300. 

We see no reason to depart from the construction 
that the tax provided for is levied upon the shares of 
stock in the hands of the individual stockholders, and 
is not levied upon the property of the bank. . 

Having reached this conclusion, the question remains: 
Was the bank, on behalf of its stockholders, authorized 
to deduct the value of the tax exempt securities of the 
United States from the statement made to the assessor. 
The question must be considered in the light of the 
adjudications of the supreme court of the United States. 


Vor. 103] JANUARY TERM, 1919. 287 


State yv. First Nat. Bank, 


In Van Allen v. The Assessors, 3 Wall. (U. 8.) 573, 
the question was whether a state had the right to tax 
shareholders in national banks where the capital of the 
bank was invested in tax free securities of the United 
States. It was held that a tax of the state of New 
York upon such shares would have been legal but for 
a defect in the New York statute, which failed to pro-. 
vide, in accordance with the act of congress, that the 
tax should ‘‘not exceed the rate imposed upon the 
shares of any of the banks organized under the author- 
ity of the state.’’ The defect in the New York law was 
afterwards remedied by that state, both state and 
national banks being given the same status as to the tax- 
ation of the shares. It is said: ‘‘ This is familiar law, aud 
will be found in every work that may be opened on the 
subject of corporations. A striking exemplification may 
be seen in the case of The Queen v. Arnaud, 9 Ad. & 
E. n. s. *806. The question related to the registry of 
a ship owned by a corporation. Lord Denman ob- 
served: ‘It appears to me that the British Corpora- 
tion is, as such, the sole owner of the ship. - The in- 
dividual members of the corporation are no doubt 
interested in one sense in the property of the corpora- 
tion, as they may derive individual benefits from its 
increase, or loss from its decrease; but in no legal 
sense are the individual members the owners.’ 

“The interest of the shareholder entitles him to 
participate in the net profits earned by the bank in 
the employment of its capital, during the existence of 
its charter, in proportion to the number of his shares; 
and, upon its dissolution or termination, to his propor- 
tion of the property that may remain of the corpora- 
tion after the payment of its debts. This is a dis- 
tinct, independent interest or property, held by the 
shareholder like any other property that may belong 
to him. Now, it is this interest which the act of con- 
gress has left subject to taxation by the states, under 
the limitations prescribed as will be seen on referring 
to it.” 
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In this case three of the justices dissented but the 
dissenting judges clearly did not take the view that 
shares of stock, as distinguishable from the property 
of the corporation, were not a proper subject of 
, taxation. 

This was followed in Cleveland Trust Co. v. Lander, 
_ 184 U.S. 111, in which case it was held, without dissent, 
that a tax on the shares of stock in an Ohio trust com- 
pany, under the laws of Ohio, is not a tax on the prop- 
erty of the corporation, therefore no deduction was 
allowed for the amount of the capital stock invested in 
tax free bonds of the United States. See, also, Bank 
of Commerce v. Tennessee, 161 U. 8. 134; Delaware, 
L. & W. R. Co. v. Commonwealth of Pennsylvania, 198 U. 
S. 341-354; Citizens Nat. Bank v. Commonwealth of 
Kentucky, 217 U. S. 443; Mechanics Nat. Bank v. 
Baker, 65 N. J. Law, 113. 

In People v. The Commissioners, 4 Wall. (U. 8.) 244, 
it appears that the capital of the National Bank of 
Sommerce of New York consisted of 100,000 shares 
of $100 each, all of which was invested in United States 
securities exempt from state taxation. In the interim 
between the decision in Van Allen v. The Assessors and 
the levying of the assessment in this case, the statute 
had been changed so that a like tax was imposed on the 
shares in both state and national banks. The commis- 
sioners of taxes valued the shares at par and made 
no deduction on account of the investment of the capital 
of the bank in tax exempt securities. The action of the 
commissioners in refusing the deduction was affirmed 
in the courts of New York. On writ of error the 
supreme court of the United States affirmed the judg- 
ment on the authority of the Van Allen case. See, 
also, note to Re First Nat. Bank (25 N. Dak. 635), in 
L. R. A. 1915C, 386. 

Much stress has been placed by the appellee upon the 
decision in Home Savings Bank v. City of Des Moines, 
205 U. S. 503, and in Iowa Loan & Trust Co. v. “air- 
weather, 252 Fed. 605. It is insisted that under these 
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decisions the judgment must be affirmed. It appears, 
however, that the statute of Iowa, at the time Home 
Savings Bank v. City of Des Moines was decided, 
made a clear distinction between the taxation of shares 
of stock in national and state banks. A portion of the 
Iowa Code, sec. 1322, as it: then stood, is as follows: 
‘‘Shares of stock of national banks shall be assessed 
to the individual stockholders at the place where the 
bank is located. Shares of stock of state and savings 
banks and loan and trust companies shall be assessed 
to such banks and loan and trust companies, and not 
to the individual stockholders.’’ 

In the Home Savings Bank case it is said: ‘‘The 
only claim of violation of federal right which need be 
considered here is that bonds of the United States have 
been taxed. It is conceded, and cannot be disputed, 
that these securities are beyond the taxing power of the 
state, and the only question, therefore, is whether, in 
point of fact, the state has taxed them. The first 
step useful in the solution of this question is to as- 
certain with precision the nature of the tax in con- 
troversy, and upon what property it was levied, and 
that step must be taken by an examination of the tax- 
ing law as interpreted by the supreme court of the 
state. A superficial reading of the law would lead to 
the conclusion that the tax authorized by it is a tax 
upon the shares of stock. The assessment is expressed 
to be upon ‘shares of stock of state and savings banks 
and loan and trust companies.’ ”’ 

The court then points out that the shares are to be 
‘Cassessed to such banks, * * * and not to the in- 
dividual stockholders.’’ And it is said: ‘‘When this 
is read, the doubt instantly arises whether the law in- 
tended to tax the corporation for property which it 
does not own, but which on the contrary is owned by 
the stockholders.’? It is pointed out that by other 
sections national bank shares are assessed to the 
stockholders, the corporations are made liable to pay 
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the tax, and are secured by a lien on the stock and 
dividends which may be enforced by sale, while state 
banking corporations have no right of reimbursement, 
since there are no taxes assessed to the stockholders of 
such corporations, and it is said that the taxes are 
not paid by the banks as agents of the stockholders, 
but as their own debt. 

The court also said: ‘‘The Van Allen case has 
settled the law that a tax upon the owners of shares of 
stock in corporations, in respect of that stock, is not 
a tax upon the United States securities which the 
corporations own. Accordingly, such taxes have been 
sustained by this court, whether levied upon the shares 
of national banks by virtue of the congressional per- 
mission or upon shares of state corporations by virtue 
of the power inherent in the state to tax the shares of 
such corporations.’’ The court then cites a number of 
its decisions to that effect, and proceeds: ‘‘The 
theory sustaining these cases is, that the tax was 
net upon the corporations’ holdings of bonds, but on 
the shareholders’ holdings of stock, and an examina- 
tion of them shows that in every case the tax was as- 
sessed upon the property of the shareholders, and not 
upon the property of the corporation.”’ 

Holding that the tax was directly upon the property 
of the bank, it logically followed that the value of the 
bonds of the United States owned by the banks should 
have been deducted in order to ascertain the value of 
the taxable property of the bank. Three of the judges 
dissented. 

After the decision a change was made in the statute 
of Iowa, whercby the statute was made to read that 
shares of stock ‘‘shall be assessed to the individual 
stockholders.’’ Judge Wade based his opinion in the 
Fairweather case on the proposition that this was an 
attempt to do that indirectly which could not be done 
directly, and held that in substance the tax was upon 
the property of the bank, and not upon the shares of 
stock, and therefore that the deduction of the value of 
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the bonds of the United States should have been made. 
This seems to be in line with the views of the dissent- 
ing judges in the Van Allen case. The case at bar is 
easily distinguishable from the Fairweather case. Long 
before any question of the deduction of the value of 
tax exempt securities had arisen, this court had de- 
clared that the tax was upon the shares of stock, and 
not upon the property of the bank, and we are ad- 
hering to these decisions. 

In commenting on the dissenting opinion of Chief 
Justice Chase in the Van Allen case, and while some- 
what questioning the practical effect of the decision in 
that case, Mr. Justice Moody says in the Home Savings 
Bank case: ‘‘But the distinction between a tax upon 
shareholders and one on the corporate property, al- 
though established over dissent, has come to be in- 
extricably mingled with all taxing systems, and cannot 
be disregarded without bringing them into confusion 
which would be little short of chaos.’’? We think this 
is true, and that to hold otherwise could serve no good 
purpose. 

The recent case of the Bank of Caltfornia v. Richard- 
son, 248 U. 8S. 476, 39 Sup. Ct. Rep. 165, is cited by 
appellee as sustaining its views, and as indicating a 
modification of the earlier views of the supreme court 
of the United States. It seems to us that in the major- 
ity opinion the reasons for the conclusion reached are 
not as clearly stated as in former cases in that court 
involving similar questions, but the court does not 
indicate any intention to modify or change its reason- 
ing or its conclusions in the cases hereinbefore cited, 
or in those cited and quoted from in the case of 
Owensboro Nat. Bank v. Owensboro, 173 U. S. 664, 677, 
682, where a review is made of prior decisions. Since 
the former cases are neither criticized nor disapproved, 
and since the court cited with approval Bank of Re- 
demption v. Boston, 125 U. 8. 60, 8 Sup. Ct. Rep. 772, 
we couclude that it intends to adhere to its former 
decisions. : 
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To sum up, we are of the opinion that the tax is laid 
upon the shares of stock, the property of the stock- 
holders, which are a distinct entity from the property 
of the bank, and that, under the rulings of the supreme 
court of the United States, the taxing authorities were 
not required to deduct the value of United States 
securities belonging to the bank from the statement re- 
quired to be made to the assessor when ascertaining 
the value of the shares of stock for the purpose of tax- 
ing the owners of such shares. The judgment of the 
district court is therefore. 

REVERSED. 

CornisH, J., not sitting. 


Sepewick, J., dissenting.. 

I am not sure that I understand the various decisions 
of the federal courts bearing upon the question herein 
involved. Some of these decisions would seem to re- 
quire the conclusion reached by the majority. That 
shares of stock of National banks may, under some 
circumstances, be assessed as such to the shareholders 
at their full value, although that value includes govern- 
ment bonds, is clearly held in various of those decisions. 
The reason is that the franchise, the right to do a 
public banking business, is valuable, and, when privi- 
leges of this character are accepted from the state, and 
the value of such privileges is so mingled with other 
values that it cannot be determined with certainty 
whether the state has taxed the values of the exempt 
government securities, the shareholders cannot com- 
plain that the tax is upon exempt property. Our 
statute requires the assessor to ‘‘determine and settle 
the true value of each share of stock,’’ and to ‘‘take 
into consideration the market value of such stock, if 
any, and the surplus and undivided profits.”” Rev. St. 
1913, sec. 6343, as amended by Laws 1915, ch. 108. 
This would seem to bring this case within the federal 
decisions above referred to, and may be finally so held. 
But the purpose of the federal statute allowing taxation 
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of shares of National banks is briefly stated in Bank of 
California v. Richardson, 248 U. S. 476: ‘‘Preservation 
of the taxing power of the several states so as to 
prevent any impairment thereof from arising from 
the existence of the national agencies created, to the 
end that the financial resources engaged in their de- 
velopment might not be withdrawn from the reach of 
state taxation, but on the contrary that every resource 
possessed by the banks ag national agencies might in 
substance and effect remain liable to state taxation.’’ 
Other decisions of that court are to the effect that 
when it is clear that all values owned by the iank are 
taxed, including the value of the privileges given by the 
state, and the value of the’ government securities are 
clearly added as a distinct unit of assessment, such 
assessment of the exempt securities is not necessary 
for the ‘‘preservation of the taxing power of the several 
states.’’ 

In the case at bar there can be no doubt that the ex- 
act value of the exempt securities is added to the 
otherwise complete valuation of all property and privi- 
leges assessed. The result is as clearly a taxation of 
the government securities as though they were specifi- 
cally named for taxation. I do not believe that the 
federal court will uphold this method of obtaining 
revenue at the expense of the general government. 


James P. Carr BT AL., APPELLANTS, v. City oF Lexina- 
TON ET Al., APPELLEES. 


Fitep Maxrcu 27, 1919. No. 20899. 


Municipal Corporations: Paving: PETITION To HENJoIN: SUFFICIENCY. 
The material allegations of the petition in this case examined, 
and held not to state facts sufficient to constitute a cause of 
action, 


AppzaL from the district court for Dawson county: 
Hanson M. Grimes, Jupen. Affirmed. 
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D. H, Moulds, Cook & Cook, and J. H. Linderman, 
contra. 


Lerton, J. 

Action to enjoin the city of Lexington and _ its 
municipal officers from entering into a paving contract, 
and from levying or collecting taxes for the payment 
of such improvements. A general demurrer to the 
petition was sustained by the trial court and the action 
dismissed. Plaintiff appeals. 

The brief of appellant was not prepared in accord- 
ance with rule 12 (94 Neb. XI) of this court, and it has 
been difficult to ascertain the points on which appellant 
relies. The petition alleges the invalidity of the 
ordinance establishing the paving district, and a num- 
ber of other facts which are alleged to constitute 
fatal defects in the proceedings are set forth. Attached 
to the petition as an exhibit is a copy of: the record of 
the proceedings of the board with reference to the pro- 
posed paving. 

It is alleged that no ordinance has been passed au- 
thorizing such paving to be made, or such a contract to 
be entered into. An ordinance for that purpose appears 
in the record, and appellant has not pointed out any 
particular defect in it or in its passage, except that he 
contends that it was not read three times, and that the 
description of the paving district therein is too indefi- 
nite. The record recites that the ordinance was in- 
troduced and read, that afterwards a motion to sus- 
pend the rules as to reading on three separate days 
was adopted, and it was then read a second and third 
time and passed. This is sufficient. 

Tt is also claimed that the ordinance is not sufficiently 
definite in its description of the paving district, or of 
the property included therein. 

Section 1 provided that the paving district ‘‘shall 
include all that portion of Washington street from the 
north line of Eighth street to the north line of Pacific 
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avenue,’’ Cescribing other streets in like manner, ‘‘pav- 
ing of said streets in said districts to be from curb 
line to line as now established.’’ Section 2 provides 
that ‘‘said paving district No. 1 shall include all lots 
and blocks within the above-named descriptions of 
streets, and shall also include all lots or parts of lots 150 
feet east from the lot lire on that part of Grant street 
required to be paved,’’ describing the lots upon the 
other streets within the district in similar fashion. This 
is sufficiently definite, since it points out the streets 
upon which the lots benefited face, and the depth to 
which they extend from the lot line. 

It was objected that no petition was filed for this 
paving. The ordinance was passed under the provi- 
sions of chapter 102, Laws 1917, which provides, in 
substance, that unless three-fourths of the resident 
‘owners of the property subject to assessment petition 
the council to make the same, such improvement shall 
not be made until three-fourths of all the members of 
the council shall by vote assent to the making of the 
same. The ordinance was passed by the affirmative 
vote of all of the six councilmen, which authorizes the 
making of the improvement without the filing of a 
petition. 

The brief asserts that no estimate was made by the 
city engineer, but the record recites that the city en- 
gineer filed an estimate, and also shows that the plans, 
specifications and estimates of the city engineer for 
paving that part of Washington street within paving 
district No. 1 were approved, and the city clerk was 
ordered to advertise for bids. 

The petition alleges: that no ordinance was passed 
specifying the material to be used. No section of the 
statute has been pointed out to us which prevents the 
city authorities from specifying the kind of material 
to be used by resolution, as was done in this case. The 
plans, specifications and estimates specified the kind 
of material to be used, and the published notice was 
also specific in this regard. 
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It is contended that the act (Laws 1917, ch. 102) 
amending section 5110, Rev. St. 1913, is unconstitutional 
because it contains more than one subject. The amend- 
ment was germane to the subject of the section and act 
amended, and is not vulnerable to the attack. The 
section of the statute attacked was passed upon in the 
recent case of Fitzgerald v. Sattler, 102 Neb. 665, and 
held to be valid. A number of other contentions are 
made which are so obviously unsound that it is unneces- 
sary to specify them. 

We agree with the district court that there is no 
cause of action stated in the petition. Its judgment is 
therefore 

AFFIRMED. 

Sepewick and CornisH, JJ., not sitting. 


Howarp CounrTy ET AL., APPELLEES, v. Grorce C. Pssua, 
DEFENDANT: AMERICAN Bonpinc Company, 
APPELLANT. 


James ScHEE ET AL., APPELLANTS, V. Howarp County 
ET AL., APPELLEES, 


FILep Marcu 27, 1919. No. 19986. 


1. Contracts: Bur~pine ConTract: ESTIMATES BY ARCHITECT. Under 
a building contract designating the architect as the sole arbitra- 
tor concerning estimates for labor and materials furnished during 
the progress of the work, and making his decision final, the 
power thus granted cannot be used arbitrarily to defeat other 
provisions requiring him to make proper estimates justly due. 


. Unchallenged estimates for labor and ma- 
terials furnished during the progress of building operations are 
conclusive in the absence of fraud or mistake, when regularly 
made by an architect under a building contract designating him 
as sole arbitrator in such matters and making his decision final. 


: REFUSAL TO MAKE ESTIMATES: FRAUD: EVIDENCE. 
In an action by a building contractor to recover the amount 
justly due for labor and materials for which the architect ar- 
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bitrarily refused to make estimates, proof tending to show that 
the architect had said he did not deny but what an estimate was 
due, but that he would not make it, and proof tending to show 
that he arbitrarily refused to do so, may be admitted on the 
issue of fraud. 


Counties: Bui~pine Contract: Duty oF ARCHITECT. An architect 
employed by a county board to superintend the construction of 
a courthouse under a contract with a building contractor who is 
entitled to estimates as the work progresses is a fiduciary of 
the county, and if the architect knows any reason why an estimate 
demanded should not be made, he should state the facts to the 
county board without being asked. 


Contracts: FoRFEITURE: ACTION ror Money Due: DEFENSE. Where 
a county wrongfully forfeited a contract for the construction of 
a courthouse partially constructed by a contractor not in default, 
the county cannot justify its failure to pay the amount justly 
due under the contract as the work progressed by proving that 
what had been paid to the contractor and what it cost to finish 
the job exceeded the contract price. 


: Buitpine Contract: REFUSAL To MAKE ESTIMATES, A 
building contractor is not bound by the arbitrary and unreason- 
able refusal of an architect to make an estimate justly due under 
the terms of the building contract, though in such matters he is 
designated as the sole arbiter with the power of final decision; 
such conduct being in law a fraud upon the building contractor. 


: ESTIMATES By ARCHITECT. Under a building con- 
tract designating the architect as sole arbiter with the power of 
final decision in matters relating to estimates for labor and ma- 
terials furnished, .he must exercise his power with reasonable 
discretion, and not arbitrarily or unreasonably. 


Right To Rescinp. Generally the right to rescind or 
forfeit a contract exists only in favor of a party who is not him- 
self in default. 


BuiLpine Contract: Rescission. Under a building con- 
tract requiring payments to the contractor as the work progresses, 
the failure of the owner, upon demand, to make a payment 
known by both parties to be due may justify the contractor, if 
not himself in default, in refusing to proceed further with the 
work of construction. 


Counties: Buinpinc Contract: PAYMENT: PLEA oF ULTRA VIRES. 
Where a county enters into a valid contract for the construc- 
tion of a courthouse, it cannot, by pleading want of power, escape 
the payment of just claims for labor and materials accepted and 
used under the terms of the building contract. 
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11. : Loan To Contractor: Liasmity or Sunety. A loan of 
money to a building contractor to pay for labor and materials is 
not secured by a bond given by him and his surety for the pro- 
tection of persons furnishing labor and materials. 


_ 12, Contracts: CANCELATION: Recovery. Where the owner of a par- 
tially constructed building wrongfully cancels a building con- 
tract requiring him to pay 85 per cent. of the estimates for labor 
and materials as the work progresses and permitting him to re- 
tain 15 per cent. of such estimates, the contractor may recover 
both percentages. 


13. Assignment by Contractor: ENFoRCEMENT. An accepted assignment 
of the “first $10,000” awarded to the contractor under a 
building contract requiring payments on estimates as the work 
progresses, held enforceable as to an estimate for a less sum 
than that mentioned. , 


14. Appeal: DismissaL or Cross-PETITION. A judgment dismissing the 
cross-petition of a defendant who did not appeal therefrom will 
not be disturbed on an appeal by another defendant from a judg- 
ment conforming to the prayer of plaintiff's petition. 


AppreaL from the district court for Howard county: 
James R. Hanna, Jupver. Reversed in part, and affirmed 
in part. 


Fawceit & Mockett, C. G. Ryan, Claude S. Wilson 
and S. S. Bishop, for appellants. 


T. J. Doyle and Charles Dobry, contra. 


Rosz, J. 

Four suits growing out of controversies relating to 
the construction of a courthouse at St. Paul, Nebraska, 
were consolidated below for trial. The appeals herein 
involve two of those cases, which, for the purposes of 
review, will be stated separately. 

In one of the cases in which an appeal is taken, 
Howard county sued George C. Pesha, the original 
contractor, and his surety, the American Bonding Com- 
pany, to recover damages in the sum of $25,600 for 
alleged breach of the building contract. Pesha agreed 
to construct a courthouse in keeping with plans and 
specifications prepared by Berlinghof & Davis, archi- 
tects, and adopted by the county board. The price of 
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construction recited in the contract was $69,510, pay- 
ments to be made from time to time to the extent of 
85 per cent. of estimates of the architects during 
the progress of the building operations. Pesha obli- 
gated himself to commence work immediately and to 
complete the courthouse by January 1, 1914. To 
secure performance of the contract on the part of 
Pesha, the American Bonding Company became his 
surety November 14, 1912, in the penal sum of $25,000. 
on the following terms: 

‘‘Tf the said George C. Pesha shall well and truly 
keep and perform all the conditions of this contract 
and pay off and settle in full with the person or per- 
sons entitled thereto all accounts and claims that may 
become due by reason of laborers’ or mechanics’ 
wages, or for material furnished, or services rendered 
said George C. Pesha in executing or performing the 
obligations of said contract, so that each of such per- 
sons shall receive his just dues in that behalf, then 
this obligation shall be of no effect; otherwise it shall 
remain in full force and effect in law.’’ 

The county, in its petition, pleaded in detail that on 
and prior to June 18, 1913, Pesha failed to pay his 
laborers, who, for that reason, refused to work; that 
he thereafter neglected his duties and refused to per: 
form his contract; that Pesha and his surety were 
notified of the former’s default, were warned of a 
forfeiture in the event of further delay, and were 
directed November 20, 1913, to complete the courthouse; 
that nevertheless Pesha and his surety refused to pro- | 
ceed further with the work, and abandoned the contract 
when there was nothing due the contractor; that by 
reason of the default the county, acting under the 
contract, took the unfinished job out of the hands of 
Pesha and his surety, and directed the architects to 
complete the building for the county; that the county 
paid Pesha $32,527.69, and expended in addition for 
completing the courthouse $57,206.64, making a_ total 
cost of $89,734.33, or $20,224.33 in excess of Pesha’s 
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contract price. Including stipulated damages of $25 a 
day for Pesha’s delay, the county prayed for judgment 
against him and his surety in the sum of $25,000. 

Pesha filed an answer and a cross-bill, denving that 
he had violated his contract in any respect, and plead- 
ing, in substance, among other things, that the delays of 
which the county complained were caused by the county 
board and the architects; that the architects illegally 
and fraudulently refused to make estimates or certifi- 
cates of progress to which Pesha was entitled under 
the contract, and thus prevented him from receiving 
compensation justly due; that the county board know- 
ingly refused to make payments due him; that he 
did not delay the work or abandon the contract, but 
that he was wrongfully prevented by the architects and 
the county board from completing the building; that 
the fcrfeiture of the contract was illegal and was 
declared without his consent; that the county board, 
over his protest, unlawfully and forcibly took posses- 
sion of the partially constructed building, and wrong- 
fully seized and used his materials and machinery. 
He prayed for the dismissal of the county’s suit and 
for a judgment in his.favor for damages in the sum 
of $30,445.56. 

The substance of the principal defense pleaded by 
Pesha’s surety, the American Bonding Company, is 
that Pesha did not violate the building contract in any 
respect justifying the forfeiture; that the architects 
arbitrarily and fraudulently refused to make estimates 
. and to issue certificates of progress showing the sums 
justly due under the contract; that the county board 
with full knowledge of the facts aequiesced in the 
fraud of the architects, wrongfully refused to make 
payments known to be due, and thus violated the con- 
tract and released the contractor and his surety from 
further liability thereunder. 

The trial court rendered a judgment in favor of 
Howard county and against Pesha and his surety for 
$20,156.49, and dismissed the cross-petition of Pesha. 
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From this judgment the surety, the American Bonding 
Company, alone has appealed. 

In the other case in which an appeal is taken Schee 
& Callahan are plaintiffs, and Howard county, George 
C. Pesha, and his surety, the American Bonding Com- 
pany, are defendants. The claims of Schee & Callahan 
arose in the following manner: June 24, 1913, Pesha, 
to procure money to continue his work on the partially 
cunstructed courthouse, assigned to Schee & Callahan 
his right to receive from Howard county future pay- 
ments to the extent of $10,000, the county accepting 
the assignment. The building contract, the suretyship 
of the American Bonding Company, the assignment, the 
acceptance, the furnishing of $10,000 to Pesha, the use 
of $8,782.36 for labor and material in the work on the 
courthouse, and the failure of the county to pay any 
part of the claims of Schee & Callahan are pleaded 
in detail. Two causes of action are stated. The first 
is an unpaid claim of $5,509.30, with interest from 
November 13, 1913, established by an estimate of the 
architects, and the second is an unpaid claim of 
$3,273.06, with interest from November 13, 1913, and 
is like the first, except that the amount due was not 
determined by an estimate of the architects, who, as it 
is alleged, failed to perform their duty in that particu- 
lar. 

Howard county pleaded, in substance, as a defense 
that Pesha violated his building contract; that he 
abandoned the job when partially completed; that the 
contract was properly forfeited by the county after 
default of Pesha and notice to him and his surety; 
that the county completed the unfinished courthouse; 
that there was nothing due Pesha when he defaulted 
or afterwards; that Schee & Callahan acquired by the 
assignment no greater rights than those of Pesha, and 
that there was nothing due either from the county. 

The trial court dismissed the suit as to Howard 
county and as to the American Bonding Company, and 
entered a judgment in favor of Schee & Callahan and 
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against Pesha for $11,902. From this judgment Schee 
& Callahan have appealed. 

Questions common to both appeals may be stated 
as follows: Who first broke the contract? Did Pesha 
abandon it? Did the architects fraudulently refuse to 
make or to properly certify estimates for labor and 
materials as the work progressed? Did the county 
wrongfully refuse to make payments justly due under 
the terms of the contract? On the part of the county 
was there a breach of contract to justify the con- 
tractor in refusing to proceed further under it? These 
questions are raised by the pleadings in both cases. 
An examination of the evidence is necessary to a deci- 
sion. 

The building contract was executed October 26, 1912, 
and among other provisions therein are the following: 

‘‘Hstimates will be made and progress certificates - 
will be issued by the architect from time to time as 
the work progresses, for materials furnished, on the 
ground ot incorporated into the building, and for labor 
performed thereon in accordance with the meaning of 
all the plans, and both the technical and general specifi- 
cations; and the amount to be paid to the contractor 
shall be cighty-five per cent. (85%) of the amount of 
such estimate on the presentation of the progress 
certificate.’’ 

Pesha commenced his building operations under the 
contract and proceeded therewith until June 6, 1913, 
when he had used in the work of partial construction 
$38,267.35, and had received 85 per cent. thereof, or 
$32,527.69, on estimates and progress certificates. By 
June 24, 1913, he was financially embarrassed, and the 
laborers quit work temporarily because wages due them 
had not been paid. The architects declined to make 
any further estimate, and Pesha, to procure funds to 
comply with his contract, according to its terms, 
executed the following assignment: 

‘‘For a valuable consideration to me in hand paid, 
receipt of which is hereby acknowledged, I, the under- 
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signed, hereby sell, assign and transfer to James Schee 
and D. R. Callahan of College View, Neb., the first 
ten thousand dollars ($10,000) that is awarded and 
made payable to me by reason of the contract and 
construction and erection of the county courthouse in 
St. Paul, Howard county, Nebraska. 

‘*And J, the undersigned, do hereby authorize and 
direct the board of county commissioners of Howard 
county, Neb., to pay the said James Schee and D. R. 
Callahan all sums of money that may now be due to me 
or that may become due and payable to me from time 
to time for the construction of said courthouse until 
the sums so paid shall aggregate the sum of $10,000 
with 8% annual interest thereon from date hereof, and 
this instrument shall be your receipt for all moneys so 
paid by you as a board of county commissioners to 
the said James Schee and D. R. Callahan. 

‘‘This instrument is given to said James Schee and 
D. R. Callahan for the purpose of securing the pay- 
ment of one certain promissory note of mine, to them, 
of even date herewith and for the sum of $10,000 
bearing 8% annual interest from date hereof. The 
money represented by said note is this. day advanced 
to me for the purpose of and will be used for the pay- 
ment of labor and material that have been and will be 
used in the construction of said county courthouse at 
St. Paul, Neb., for Howard county. 

‘“‘This instrument is to take effect from this date and 
to be and remain in full force and effect until its terms 
are fully complied with and shall stand as security 
for the payment of the note above referred to until 
the same is fully paid with all accrued interest and 
that it shall secure any renewals of said note as fully 
as the one of even date herewith.’’ 

This assignment was executed June 24, 1913, and 
was promptly filed in the office of the county clerk. The 
official acceptance thereof by the county board is in the 
following form: 
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‘‘George C. Pesha appeared before the county board 
and presented to the county board the within assign- 
ment of future estimates in the sum of $10,000 upon the 
courthouse construction fund to J. Schee and D. R. 
Callahan of College View, Neb., for the purpose of ob- 
taining from said parties an advancement to him of said 
sum to be used in paying for labor and material in 
the further construction of the courthouse and to 
facilitate said work. The board after due consideration 
hereby expresses its willingness to pay to the said 
James Schee and D. R. Callahan the said sum of money 
on estimates so assigned hereafter to be made by the 
architect from time to time with the understanding and 
upon the conditions that said money shall be used to 
pay for labor now performed and due and hereafter 
to be performed, and for material hereafter to be fur- 
nished, and put into said building, receipts to be filed 
with the board for such labor and material before any 
estimate is made and money paid out.’’ 

Under the assignment and the acceptance, Schee & 
Callahan were to furnish Pesha with funds to complete 

the courthouse. This was to be done in the following 
manner: On vouchers showing the performance of 
labor and the furnishing of materials, Schee & Calla- 
han were to furnish Pesha with money from time to 
time to pay the claims therefor to the extent of 
$10,000. Funds paid to Schee & Callahan by the | 
county on estimates of the architects were to be re- 
turned to Pesha to be again used by him in the manner 
indicated. Evidence that Schee & Callahan were financi- 
ally able to carry out this plan and had agreed in good 
faith to do so is uncontradicted. The members of the 
county board were familiar with the understanding 
between Pesha and Schee & Callahan, and the architects 
had been advised in regard to it. After Schee & Calla- 
han had furnished Pesha with several thousand dollars 
which actually went into the courthouse in the form of 
labor and materials, the architects refused to make any 
estimate whatever for the benefit of either Pesha or 


Vou. 103] JANUARY TERM, 1919. 303 


- Howard County v. Pesha. 


Sehee & Callahan. Under the circumstances was the 
conduct of the architects fraudulent in law? Some of 
their powers and duties were defined by the building 
contract as follows: 

“The architect shall be sole arbitrator concerning 
disagreements, delays, suspension, abandonment, esti- 
mates, general interpretation of both the general and 
technical specifications.’? 

“‘The estimate, certificate or final acceptance of work 
by the architect, and his decision in any way con- 
cerning the same shall be final and conclusive; and 
such estimate, or decision, or both, in case any question 
shall arise shall be a condition precedent to the right 
of the contractor to receive any money or compensation 
for anything done or furnished under this agreement.’’ 

The county relies on these provisions, but the powers 
granted by them cannot be used arbitrarily by archi- 
tects to defeat the provisions requiring them to make 
proper estimates as the work progresses. The evi- 
dence must be considered in the light of the contract 
as a whole. Before the claims of Schee & Callahan 
arose, the architects had made in favor of Pesha, and 
the county had paid to him, estimates numbered con- 
secutively from 1 to 6 as follows: 


Estimate. Less 15%. Payment. 


January 29, 1913, $6,000.00 $ 900.00 $5,100.00 
February 25, 1913, 5,882.35 882.35 5,000.00 
April 7, 1913, 8,000.00 1,200.00 6,800.00 
May 10, 1913, 9,000.00 1,350.00 7,650.00 
June 5, 1913, 8,009.00 1,200.00 6,800.00 
June 6, 1913, 1,385.00 207.82 1,177.18 


$38,267.35 $5,740.17 $32,527.18 


The foregoing estimates were regularly made by the 
architects, who issued progress certificates thereon, 
and the county paid 85 per cent. thereof as shown by the 
tabulation. These estimates are not challenged, and 
are therefore, under the terms of the building con- 

Neb. 103.—20. 
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tract, conclusive for the purpose of making payments 
during the progress of the work. 9 C. J. 703, sec. 23. 
It is thus established that by June 6, 1913, Pesha, under 
the contract to construct the courthouse for $69,510, 
had put into the work in the form of labor and mate- 
rials $38,267.35, and had received therefor $32,527.18, 
only. What had thus far been done by Pesha was 
accepted by the county and is now a part of the com- 
pleted structure. The building contract was then in 
force. The work of Pesha proceeded without sub- 
stantial interruption from June 25, 1913, until October 
13, 1913. In the meantime Schee & Callahan, concededly, 
had put into the building under the assignment and 
the county’s acceptance, without any estimate or pay- 
ment in return, more than $5,000. No estimate there- 
for having been made, the county board, October 13, 
1913, directed the county. attorney to examine the re- 
ceipts filed in the office of the county clerk by Pesha 
under the Schee & Callahan assignment, to see that 
such receipts were for materials bought and put into 
the building after June 25, 1913, and for unpaid labor 
before and after that date. The county attorney made 
a detailed report November 4, 1913, showing the 
expenditures in labor and materials for the period 
mentioned to have been $5,509.30. The next day the 
county board made the following order: 

‘‘The report of Charles Dobry was taken up for 
consideration. The board investigated said report. 
Finds that the items reported as correct are for 
labor performed on courthouse and for material fur- 
nished and used in the courthouse since June 25, 1913, 
and the architect is requested to make an estimate | 
on $5,509.30, the amount so found expended according 
to the resolution of date June 25, 1913.” 

The architects, in a communication embodying the 
foregoing order of the county board, executed the fol- 
lowing document November 5, 1913: 
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‘‘We hereby make an estimate of five thousand, five 
hundred nine and 30/100 dollars ($5,509.30), less 15% 
which equals four thousand six hundred eighty-two 
and 90/100 dollars ($4,682.90) in favor of the contractor 
- George C. Pesha. We make this pursuant to your 
order and disclaim personal responsibility. 

“‘Berlinghof & Davis, Architects and Sante se 

By the use of the expression, ‘‘We make this pur- 
suant to your order and disclaim personal responsi- 
bility,’? the architects defeated the purpose of the 
estimate io which both Pesha and Schee & Callahan 
were entitled. After repeated requests for the elimi- 
nation of such statement, the architects refused to 
take it out of the estimate, and with it in, the county 
board refused to make any payment to either Pesha or 
Schee & Callahan. No other estimate or payment was 
ever made under the assignment, though Schee & 
Callahan put into the courthouse through Pesha, ac- 
cording to the literal terms of the county’s acceptance, 
$8,154.76. While these funds were going into the court- 
house without any compensation to those who provided 
them, there was no attempt to stop work on account 
of delays or to cancel the building contract for any 
reason. It was after the architects and the county 
board had prevented further estimates and payments 
for labor and materials and had thus destroyed Pesha’s 
means of procuring funds to carry on his work that 
the forfeiture of the building contract was declared 
by the county. In addition, there is evidence that the 
architect Berlinghof had said he would not deny but 
what there was an estimate due, but that he would 
not issue the certificate; that he refused to give the 
reasons why; that he would not make another estimate 
unless coerced by the court into doing so; that in reply 
to the assertion, ‘‘There was $12,000 or $15,000 due 
Pesha,’’? he had said, ‘‘There was no more than $12,000 
due him;’’ that he would not issue a certificate; that 
he had stated the courthouse could be finished for 
$42,000. Though there were efforts to contradict 
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some of the proofs of this nature, the preponderance 
of the evidence is against the architects. Such proof 
is admissible on the issue of fraud. On this subject the 
supreme court of New Jersey said: 

‘Tt is evident that the question of fact in each case 
where a certificate has been withheld is whether such 
withholding by the architect was a fraud upon the 
builder. How fraud in this respect may be proved 
must depend upon the circumstances of individual 
eases. One of the ways in which it is conceived that 
the fraudulent conduct of the arbiter might be made 
to appear is by proving that he stated that the builder 
was in his opinion entitled to his certificate, followed by 
proof of an arbitrary refusal to furnish the certificate 
itself.’’ Bradner v. Roffsell, 57 N. J. Law, 32. 

The circumstances under which the architects re- 
fused to make a proper certificate November 5, 1913, 
have already been narrated. fPesha, financially em- 
barrassed, had put into the building contract at least 
$38,267.35 and had received from the county $32,527.18 
only. He had made an assignment under which Schee 
& Callahan had agreed to finance him to the end. 
Under that assignment $5,509.30, concededly, had also 
gone into the building in the form of labor and mate- 
rials without any compensation to the contractor or to 
those who had furnished the money. The county had 
received the benefits. The county attorney and the 
county board had examined and approved the vouchers. 
The county board, Pesha and Schee & Callahan had 
demanded an estimate. It wags justly duc. When the 
architects, under such circumstances, wrote on their 
estimate, ‘‘We make this pursuant to your order and 
disclaim personal responsibility,’? without giving any 
reason therefor, they furnished in writing prima facie 
evidence of their fraud. Chism v. Schipper, 51 N. J. 
Law, 1. In law and equity their duty to make a proper 
estimate justly due was as imperative as their fidelity 
to their principal. They were the fiduciaries of the 
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county. If there was any reason why an estimate 
should have been withheld, their agency required them 
to disclose it without being asked. The evidence ad- 
duced at the trial after the courthouse was completed 
does not show a good reason for the withholding of 
the estimate. Berlinghof was asked on the witness 
stand, ‘‘Why didn’t you give Pesha another estimate?”’ 
The answer was: ‘‘Under various conditions at that 
time: First, we had gone the limit; and, second, on ac- 
count of his financial condition, the amount of money in 
sight to be expended, the work to be performed, it 
was useless to proceed any more. Couldn’t be done.’’ 
Facts which justify the withholding of the estimate 
are not stated in the answer quoted and are not to 
be found elsewhere in the record. It has already 
been shown that Schee & Callahan were able to finance 
Pesha and had agreed in good faith to do so. Proof 
that the courthouse, when completed by the county, 
cost about $20,000 more than the contract price does not 
justify the failure to make the estimate required by 
the contract. That is not the stipulated method of 
ascertaining the amounts due from time to time during 
the progress of the work, while the contract is in force. 
If the contract price was too low, the county was 
protected by a bond in the penal sum of $25,000 and 
by the right to retain 15 per cent. of estimates for Jahor 
and materials as furnished. There was no justification 
whatever for the failure of the architects to make 
and certify unconditionally in due form the estimate 
justly due, and their conduct in that respect was 
unreasonable and arbitrary and amounted in law to a 
fraud upon Pesha and upon Schee & Callahan. The 
law applicable to the facts in these cases has been 
stated in various forms by courts, text-writers and 
annotators as follows: 

‘‘The contractor will not be bound by the decision of 
an architect, * * * in case of fraud:‘or mistake so 
great -as to imply bad faith on his part.’’ Edwards v. 
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Hartshorn, 1 L. R. A. n. s. 1050, and note (72 Kan. 19). 

‘“‘The arbitrary or unreasonable refusal to issue a 
certificate of performance will, however, constitute 
such fraud as to render the production of such certifi- 
cate unnecessary, though made a prerequisite to re- 
covery by the contract.’’ Edwards v. Hartshorn, 1 
L. R. A. n. s. 1050, and note (72 Kan. 19); Crane 
Elevator Co, v. Clark, 26 C. C. A. 100; Parlin & Oren- 
dorff Co. v. Greenville, 61 C. C. A. 591; Bradner v. 
Roffsell, 57 N. J. Law, 32; Pittsburg Terra-Cotta 
Lumber Co. v. Sharp, 190 Pa. St. 256; Bently v. David- 
son, 74 Wis. 420. 

‘“‘Case will he at the suit of a builder against an 
architect who wrongfully withholds a certificate re- 
quired under the contract to be given by him upon 
satisfactory performance.’’ 5 C. J. 278, sec. 45. 

‘(Where payment of the builder is dependent upon 
a certificate, decision, or estimate of the architect or 
engineer, it is the duty of the latter to give the certifi- 
cate, upon being satisfied that the builder is entitled 
thereto, and must exercise his power of withholding a 
certificate with reasonable discretion and not capri- 
ciously, and is only justified in refusing where there is a 
real and substantial failure on the part of the builder 
to fulfil his duty under the contract.’’ 6 Cyc. 35, and 
notes. ~ 

‘‘The whole grievance of appellant, as set out in 
his assignments of error, is based on failure of plaintiff 
to produce the written certificate of the architect that 
the work was completed to his satisfaction and within 
the time stipulated in the contract. We fear appellant 
misapprehends the purpose of this provision; evi- 
dently, it was inserted to protect the owner against 
any unjust or unfounded claim by the contractor, and 
in that view of it, it was a reasonable provision; but if 
the contractor honestly performed its covenants, it was 
not intended to protect the owner from an honest pay- 
ment of the price by a capricious or fraudulent with- — 


Vou. 103] JANUARY TERM, 1919. 311 


Howard County v. Pesha. 


holding of the certificate.’ Pittsburg Terra-Cotta 
Lumber Co. v. Sharp, 190 Pa. St. 256. 

‘“‘The architect does not seem to have exercised an 
independent judgment touching the performance of the 
contract. He appears to have contented himself with 
forwarding the objections of the owner of the building, 
without judgment by him of the correctness of those 
objections. Indeed, he entertained an erroneous idea 
of his duty. He was not an arbiter between the owner 
of the building and the plaintiff. He was a judge be- 
tween the plaintiff and the defendant, and it was his 
duty to investigate and to decide, with respect to the 
contract in question, whether its terms had been per- 
formed, and, failing in performance, to point out where- 
in there was failure to perform, or defective perform- 
ance, that the plaintiff might have opportunity to com- 
plete performance according to the terms of the con- 
tract.’? Crane Elevator Co. v. Clark, 26 ©. C. A. 100. 

‘‘An agreement in a building contract that there shall 
be no liability to pay for work except upon the archi- 
tect’s certificates is valid; but if such certificates are 
arbitrarily and dishonestly withheld the builder may 
recover on showing that fact and that he has per- 
formed the contract according to its terms.’’ Bently 
v. Davidson, 74 Wis. 420. 

The law, therefore, is that the arbitrary and unrea- 
sonable refusal of the architects to make estimates did 
not defeat the right of Schee & Callahan to recover 
from the county the amount due them under their as- 
signment. The county board, acting for the county, in- 
vestigated the facts and knew that an estimate should 
have been made. In failing to pay what was honestly 
due they acquiesced in the wrongful conduct of the 
architects, and in behalf of the county violated the 
building contract and released both the contractor and 
the surety from further liability thereunder. The county 
thus lost the right to cancel the contract on account of 
the subsequent failure of Pesha to proceed under it. 


312 NEBRASKA REPORTS. [Von. 103 


Howard County v. Pesha. 


On this phase of the controversy the controlling princi- 
ples have been stated as follows: 

‘The rule is general that the right to rescind a con- 
tract rests only with the party who is without default. 
One party cannot violate the contract himself, and then 
seek a rescission on the ground that the other party has 
followed his example.’’ Fairchild-Gilmore-Wilton Co. 
v. Southern Refining Co., 158 Cal. 264. 

The consequence of violating a building contract by 
a refusal to pay the contractor the amount due 
under it as the work progresses has often been dis- 
cussed by courts and law-writers. The following ex- 
cerpts indicate the course of the law: 

A failure of the owner to pay an instalment due 
under the terms of the contract may justify the builder 
in abandoning the contract, where the builder himself 
was not in default. 9 C. J. 725, sec. 61, note 69; 
South Fork Canal Co. v. Gordon, 6 Wall. (U. 8.) 561; 
Fairchild-Gilmore-Wilton Co. v. Southern Refining Co., 
158 Cal. 264; Clark v. Gulesian, 197 Mass. 492; Bean 
v. Miller, 69 Mo. 384; Condon v. Church of St. Augus- 
tine, 98 N. Y. Supp. 253; Worden v. Connell, 196 
Pa, St. 281; Dobbins v. Higgins, 78 Ill. 440; Harton v. 
Hildebrand, 230 Pa. St. 335. 

“In a contract to make and complete a structure, 
with agreements for monthly payments. a failure to 
make a payment at the time specified is a breach which 
justifics the abandonment of the work, and entitles the 
contractor to recover a reasonable compensation for 
the work actually performed.’’ South Fork Canal Co. 
v. Gordon, 6 Wall. (U. 8S.) 561. 

‘¢Where work is done under a contract which provides 
for payment by instalments at stated periods, and the 
payments are not made, the contractor may quit the 
work, and he will then be entitled to recover for all 
that lie has done at the contract rates; and this 
notwithstanding the contract provides in express terms 
that the work shall be steadily prosecuted without 
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intermission to final completion.’’ Bean v. Miller, 69 
Mo. 384. 

‘‘Where it is stipulated in a contract that the work 
to be done under it is to be paid for upon the estimates 
of an engineer, to be made at stated times, if the 
engineer makes only approximate estimates, and the 
contractor is prevented from completing the work 
through the fault of the other party, he may recover 
for the whole amount of work done, as well that of 
which no estimate has been made as that which has 
been estimated.’’ Bean v. Miller, 69 Mo, 384. 

It is no answer to these propositions that the county 
is without power to pay the claims of Schee & Callahan 
for labor and materials furnished in the construction 
of the building. The county agreed to do so and broke 
the contract in that particular after accepting its 
benefits. Like others exercising the power to make 
a contract, it is answerable for a failure to comply 
with its obligations. 

After its breach of contract the county, under the 
assignment, was not only liable to Schece & Callahan 
for 85 per cent. of their loans which went into the 
courthouse in the form of labor and materials, but 
was liable for the percentage which might have been 
retained had the contract remained in force. 

Schee & Callahan furnished money to Pesha on a note 
secured by the assignment, and did not furnish labor 
or materials within the meaning of the contract or 
the surety bond. Independent School District v. Mardis, 
106 Ja. 295. The American Bonding Company, there- 
fore, is not liable to Schee & Callahan for the county’s 
indebtedness to them. 

The county cannot escape liability on the ground that 
it was not required to make any payment to Schee & 
Callahan until they in facet contributed the full sum 
of $10,000. The county’s acceptance and the under- 
standing of all of the parties show conclusively that 
payments under the assignment were to be made from 
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time to time on estimates, aud this was in harmony 
with the building contract. 

In the suit brought by Howard county to recover 
damages from Pesha and his surety for breach of the 
building contract, the joint judgment against them for 
$20,156.49 is reversed. Pesha did not appeal from the 
separate judgment dismissing his cross-petition, and 
the dismissal as to him will not be disturbed. 

In the suit of Schee & Callahan against Howard 
county, Pesha, and the American Bonding Company, 
the dismissal as to Howard county is reversed, and the 
district court is instructed to enter a judgment in 
favor of Schee & Callahan and against Howard county 
for $8,154.76, with interest from November 13, 1913. 
The judgment in favor of Schee & Callahan and against 
Pesha for $11,902 is affirmed. The judgment dis- 
missing the suit as to the American Bonding Company 
is affirmed. The costs in both suits in both courts 
will be taxed to Howard county. 


JUDGMENT ACCORDINGLY. 


Lerron, CornisH and Aupricu, JJ., not sitting. 


Witiram V. UnzICKER, APPELLEE, v. LENA UNZICKER ET 
AL., APPELLANTS. 


Fitep Marcu 27, 1919. No. 20329. 


1. Appeal: Excesstve VErRDIcT. Excess in the amount of a verdict, 
to be available as error, should be called to the attention of the 
trial court by the motion for a new trial, and is not reviewable 
in the supreme court under the assignment in the motion for a 
new trial that the verdict is not sustained by sufficient evidence. 


2. Landlord: and Tenant: AcTion FoR RENT: Evipencr. Where the ex- 
istence of the relation of landlord and tenant is an issue in an 
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action to recover the reasonable value of a year’s use and oc- 
cupancy of a farm owned by plaintiff, a judicial record showing 
that he had collected from defendants for the preceding year 
rentals for the same land may be admitted in evidence. 


3. Evidence: CoMpeTENcy. Where the entire testimony of a witness 
shows that he is qualified to testify to rental values of land, his 
testimony on that subject should not be excluded merely because 
some of his answers to questions tend to indicate a lack of neces- 
sary knowledge. 


AppraL from the district court for Deuel county: 
Hanson M. Grimes, Juper. Affirmed. 


L. O. Pfeffer, for appellants. 


Rolfson -& Hendricks, Wilcox & Halligan and R. H. 
Beatty, contra. 


Ross, J. 

Plaintiff brought this suit to recover from defendants 
the rental value of a half-section of land in Deuel 
county for the years 1913, 1914, 1915 and 1916, the 
aggregate of the rentals demanded being $2,400. Under 
instructions to which no exceptions were taken, the 
jury were permitted to find in favor of plaintiff, if he 
proved by a preponderance of the evidence that de- 
fendants, during any of the years mentioned, used and 
occupied the land with his knowledge and consent, 
and that the use and occupancy were of some value. 

Defendants denied the existence of the relation of 
landlord and tenant, and pleaded in defense other 
matters eliminated by instructions to which there were 
no exceptions. The jury rendered a verdict in favor 
of plaintiff for $601.50, and from a judgment for that 
sum defendants have appealed. 

The errors assigned in the brief of defendants are: 
The findings and judgment are not sustained by suf- 
ficient. evidence, and are contrary to law, and the 
court erred in admitting testimony offered by plaintiff. 
These assignments are also found in the motion for a 
new trial. 
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Defendants concede that the evidence is sufficient to 
sustain a verdict in favor of plaintiff for $234. The 
question of excess in the amount of the verdict is 
argued by defendants, but it was not specifically called 
to the attention of the trial court by the motion for a 
new trial, and was not raised indirectly by the assign- 
ment that the verdict is not sustained by sufficient 
evidence. Hammond v. Edwards, 56 Neb. 631. The 
judgment, therefore, is not reversible on this ground: 

It is contended that a judicial record showing plaintiff 
had collected from defendants rentals for the year 1912 
for the land in controversy was erroneously admitted 
in evidence. The point does not seem to be well taken. 
The proofs show that defendants remained in posses- 
sion of the land after 1912, while plaintiff was ‘the 
owner. The relation of landlord and tenant during 
the year 1913 was a controverted issue. Evidence 
that plaintiff had collected from defendants rentals for 
the same land for the preceding year tended to prove 
the existence of a tenancy, which, under the circum- 
stances, carried with it the presumption of continu- 
ance. Montgomery v. Willis, 45 Neb. 434; Lazarus v. 
Phelps, 156 U. S. 202. It follows that there was no 
error in admitting the judicial record in evidence. 

It is also argued by defendants that a witness called 
by plaintiff was permitted to testify to rental values 
without having shown the necessary qualifications. 
While some of his answers indicate a lack of knowledge 
on this subject, his testimouy as a whole seems to 
justify the rulings of the trial court. 

There are also objections to other items of testimony, 
but no prejudicial error has been found. 

AFFIRMED, 

CornisH, J., not sitting. 
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James C. Forp, apPELLEE, v. Brengamin F. Busga, 
REcEIVER, APPELLANT, 


FiLep Marcnw 27, 1919. No. 20340. 


Damages. A verdict in favor of plaintiff for $2,000 for personal in- 
juries resulting from the negligence of defendant held sustained 
by the evidence outlined in the opinion. 


AppEaL from the district court for Douglas county: 
Wiis G. Sears, Jupce. Affirmed. 


J. A. C. Kennedy, Yale C. Holland and G. L. De 
Lacey, for appellant. 


James E. Raat, contra. ” 


Ross, J. 

This is an action to recover damages in the sum of 
$25,000 for personal injuries resulting from negligence. 
Plaintiff was a switchman in the employ of defendant. 
While attempting to mount a coal car for the pur- 
pose of releasing a brake, plaintiff took hold of a 
grabiron which broke loose from its fastenings, and 
in consequence he fell and was injured. The negligence 
imputed to defendant was the failure to provide a 
safe grabiron for the. use and protection of employees 
in mounting the car in the performance of their duties. 
Defendant denied negligence on his part, and pleaded 
contributory negligence and assumption of risk. On 
a trial of the issues the jury rendered a verdict in 
favor of piaintiff for $2,000. From a judgment thereon 
defendant has appealed. 

The only question presented is raised by the assign- 
ment that the verdict is excessive. 

There is evidence of the following facts: Plaintiff, 
when injured, was a strong, active, able-bodied man, 
40 years of age, earning $4.80 a day. He fell from 
a coal car and lit on his back, which was severely 
wrenched, discolored and swollen. There was a con- 
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cussion of the spine, causing pain. One kidney was 
ruptured and there were hemorrhages therefrom at 
intervals for perhaps two weeks. He was confined to 
his bed for a week and to his room for five weeks. He 
was treated by his physician for several» months. 
From the time he was injured, February 8, 1916, until 
the trial, April 5, 1917, he was unable to work at any- 
thing requiring physical strength. He paid his phys- 
ician $100. He was physically weak at the time of the 
trial. Whether his earning capacity was permanently 
impaired is left in doubt, but the jury evidently did not 
find in his favor on that issue. In considering proofs 
tending to establish the facts narrated, in connection 
with the uncertain element of pain in estimating dam- 
ages, there does not appear to be a substantial ground 
for setting aside the verdict, when the familiar rules of 
law applicable to the facts are considered. 
AFFIRMED. 
Szepewick and CornisH, JJ., not sitting. 


StepHen ScHULTZ, APPELLANT, v. Catvin S. Rocers, 
EXECUTOR, APPELLEE. 


a Firrep Marcy 27, 1919. No. 20357. 


Guaranty: Vauipiry. A verdict for defendant in an action on a 
guaranty may be sustained by proof showing that he refused to 
become guarantor when sober, but signed it when, by drunkenness, 
he was so far deprived of his reason as to render him incapable 
of understanding the character and consequences of his act, and 
that he rescinded the contract within a reasonable time after re- 
covering his senses, 


AppraL from the district court for Kearney county: 
Harry S. Dunean, Juper. Affirmed. 


J. W. James and Charles A. Chappell, for appellant. 
J. L. McPheely and L. C. Paulson, contra. 
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Ross, J. 

This is an action against Albert Abrams on his 
guaranty that William C. Wise, as agent, would per- 
form a contract to sell for plaintiff during the year 
ending January 1, 1910, farm implements, vehicles and 
harness at Heartwell. Provision for the agent’s com- 
pensation was made as follows: 

‘* Agent shall reccive one-half of the net profits of the 
business as he shall conduct it, the net profits to be 
that amount that represents the difference between the 
cost of the goods and that amount received from them 
as sold, less the expense of conducting the business.’’ 

In a former suit against the agent for an account- 
ing, plaintiff recovered a judgment against him for — 
$5,022.72 November 1, 1913. In the present suit 
plaintiff seeks to recover from the guarantor, Abrams, 
the amount of that judgment with interest. The guar- 
anty on which the present action is based is indorsed 
on the back of the contract of agency, and is as follows: 

‘‘TIn consideration of the appointment of W. C. Wise 
as selling agent for Stephen Schultz for the year 1909, 
ending January 1, 1910, we, the undersigned, hereby - 
guarantee unto Stephen Schultz the fulfilment of every 
part of this contract by W. C. Wise, that all money 
and notes received from the sale of goods will be 
turned over to Stephen Schultz except that which 
rightfully belongs to W. C. Wise, that is, his one-half 
the commission on sales made. Should W. C. Wise 
fail to properly turn over to Stephen Schultz, or his 
_ assigns, all notes and money received for the sale of 
goods, less one-half the commission, we do hereby agree 
and bind myself to make good unto Stephen Schultz such 
shortage. Signed this Ist day of February, 1909. 
Albert Abrams, W. C. Wise.’’ 

Abrams, in his answer herein, among other things, 
pleaded in substance that, at the time he signed the 
guaranty, he was incapacitated by intoxication from 
binding himself by contract, and, upon learning that he 
had signed the guaranty, he gave notice that he 


320 NEBRASKA REPORTS. [Vor. 103 


Schultz v. Rogers. 


would not be bound by it. Guarantor died during the 
pendency of the action, and the cause was revived in 
the name of Calvin S. Rogers, executor of the estate 
of Albert Abrams, deceased, defendant. Upon a trial 
of the issues the jury rendered a verdict in favor 
of defendant, and from a judgment of dismissal plain- 
tiff appealed. Stephen Schultz became a bankrupt, and 
in the supreme court William Westering, trustee, was 
substituted as plaintiff. 

It is argued by plaintiff that the defense of intoxi- 
cation is without support in the evidence. On this issue 
the proofs are challenged as showing that drunkenness, 
of which there is proof, occurred after the guaranty 
had been signed. It is insisted, further, that proper 
notice of rescission was not given. There is competent 
testimony tending to show that Abrams was drunk at 
the time he signed the guaranty; that by reason of his 
drunkenness he did not then know what he had signed; 
that he had previously refused to become guarantor for 
plaintiff’s agent; that he renounced the guaranty 
within a reasonable time and disclaimed liability there- 
on. Evidence of this kind and other proofs of a similar 
nature, when considered with all of the circumstances 
surrounding the transactions, were sufficient to justify 
the jury in finding that Abrams, at the time he signed 
the guaranty, was so far deprived of his reason as 
to render him incapable of understanding the character 
and consequences of his act, and that within a reasor- 
able time after recovering his senses he disclaimed 
liability on the guaranty and rescinded it. 

With these issues of fact thus determined, an exam- 
ination of the entire record, in the light of the argu- 
ments and briefs, fails to disclose any error prejudicial 
to plaintiff. 

AFFIRMED. 

Letron, Szpewick and CornisH, JJ., not sitting. 
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Wiiuiam J. PETERSON, APPELLANT, v. BeELinp Kovury, 
APPELLEE. 


FiLtep MarcH 27, 1919. No. 20384. 


1. Adverse Possession. A person who has been in the open, noto- 
rious, exclusive, continuous, adverse possession of realty under a 
claim of right for ten years is vested with a valid title. 


2. New Trial: NEw ty Discoverep Evipence. The granting of a new 
trial on the ground of newly discovered evidence is within the 
sound judicial discretion of the trial court. 


AppeaL from the district court for Douglas county: 
Lee 8. Estetir, Juper. Affirmed. 


Morsman, M aaxwell & Crossman, for appellant. 
Thomas B. Murray and C. J, Southard, contra. 


Ross, J. 

This is an action of ejectment. The defense was 
adverse possession. From a judgment of dismissal on 
a verdict in favor of defendant, plaintiff has appealed. 

Two questions are presented—the’ sufficiency of the 
evidence to sustain the verdict, and the right of plain- 
tiff to a new trial on the ground of newly discovered 
evidence. 

An examination of the evidence shows that it is 
sufficient to justify the finding that defendant had 
been in the open, notorious, exclusive, continuous, 
adverse possession under a claim of right for ten years. 

The question of diligence on the part of plaintiff was 
a factor in determining his right to a new trial on the 
ground of newly discovered evidence. On this issue 
an abuse of discretion on the part of the trial court 
in refusing to grant a new trial is not shown by the 
record. 

AFFIRMED. 


Lerton, Sepawick and Cornisu, JJ., not sitting. 
Neb. 103.—21. 
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Ourvia C. Ditton, appELLANT, v. ANDREW J. DILLon, 
APPELLEE. 


FILED Marcu 27, 1919. No. 20453. 


1. Husband and Wife: SrparaTION CoNTRACT: ABROGATION. In the 
absence of a divorce, a separation contract between husband and 
wife is abrogated by the renewal of the marital relations, 


2. Homestead: RicuT or Survivine Wire. A wife by living apart 
from her husband without fault on her part does not thereby 
divest herself of her homestead rights in his property at his 
death. 


3. Executors and Administrators: HomMESTEAD: PossEssIoN. Upon 
the death of a husband, the homestead in which he was living at 
the time vests in his widow and heirs, and the administrator of 
decedent’s estate cannot take it into account in administering 
the estate. 


4. : : EvEcTMENT. An administrator who takes posses- 
sion of a decedent’s unincumbered homestead, leases the property, 
collects the rents, and thus prevents the widow from exercising 
her homestead rights, acts unlawfully in those respects, and a 
demand on him by her for possession is not a condition of her 
right to maintain an action of ejectment against him. 


AppEaAL from the district court for Red Willow 
county: Ernest B. Perry, Jupver. Reversed, with 
directions. 


W. R. Starr, for appellant. 
J. DL. Rice, contra. 


Ross, J. 

The action is ejectment for a lot in McCook, with a 
plea.for three month’s rent at $8 a month. Plaintiff 
alleges in her petition that she has a legal estate in and 
is entitled to the immediate possession of the lot, and 
that defendant has unlawfully kept her out of posses- 
sion since March 28, 1917. The answer is a general 
denial. The jury returned a verdict in favor of defend- 
ant, and from a judgment of dismissal plaintiff has 
appealed. 
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Plaintiff contends that the verdict and the judgment 
are contrary to law, and that on the undisputed evidence 
she is entitled to the relief demanded. Briefly stated, 
plaintiff’s case, as indicated by the proofs, is: George 
W. Dillon owned the lot, which was unincumbered, 
lived in a cottage thereon, occupied the premises as his 
homestead, and held the title thereto at the time. of his 
death in March, 1917. Plaintiff was then, and since 
November 20, 1906, had been, his wife. Upon his 
death she was entitled to occupy and use the premises 
as her homestead. She was at Grand Island when her 
husband died, and at the time was not notified of his 
death, though she had intended to return to his home 
in McCook. During her absence her furniture was 
removed from her homestead, and Andrew J. Dillon, 
a son of her husband by a former wife, took possession 
of the lot, leased it, put his tenant in possession and 
collected the rents. 

The nature of the defense is indicated by evidence 
tending to prove that plaintiff and George W. Dillon 
separated as wife and husband pursuant to a written 
contract in which she renounced her homestead rights; 
that she abandoned her homestead, and that defendant 
took possession of the lot and rented it as administra- 
tor of the estate of his deceased father. This defense 
fails for the following reasons: There is undisputed 
evidence that, at the time of the marriage of plaintiff 
to George W. Dillon, she had four children which he 
had agreed to support, but that he subsequently refused 
to do so. The separation was brought about by the 
husband. There was no divorcee. Afterward he said 
that the contract had not been recorded and that he 
would destroy it. He persuaded his wife to renew their 
marital relations. and she returned to his home and 
lived with him for some time. Later she again left in 
compliance with his wishes, but returned from time 
to time. Before his death he invited her to return, and 
she intended to do so; her household goods being in the 
cottage on the lot in controversy. 
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On these undisputed facts, the law which defeats the 
defense outlined nay be stated as follows: In the ab- 
~sence of a divorce, a separation contract in which the 
wife renounces her homestead estate in the property 
of her husband is abrogated by the renewal of the 
marital relations. Gaster v. Estate of Gaster, 90 Neb. 
529. A wife by living apart from her husband without 
fault on her part does not thereby divest herself of 
her homestead rights at his death. 13 R. C. L. 681, sec. 
142. Immediately upon the death of the husband, the 
unincumbered homestead vested in his widow and 
could not be taken into account in the administration 
of his estate. In re Hadsell, 82 Neb. 587. The adminis- 
trator, therefore, had no right whatever to possession or 
rentals. In overruling the motion for a new trial and 
in dismissing the action, the trial court, however, made 
findings as follows: 

“It appears from the evidence that it is undisputed 
that plaintiff has made no effort to secure possession 
of the property involved herein,’’ and that there is 
‘‘no evidence that defendant unlawfully withheld pos- 
session of said property from the plaintiff.’’ 

There seems to be error in these findings. In his 
answer defendant denied that plaintiff had a homestead 
estate in the property and that she was entitled to 
possession. At the trial he attempted to prove that 
she had no homestead right in the property of her 
deceased husband. As administrator of the estate he 
took possession of the premises, leased the property, 
collected the rents, and thus excluded her from her 
homestead. According to the undisputed evidence he 
asserted a title and exercised a dominion hostile to the 
established homestead rights of plaintiff and thus kept 
her out of possession. By his tenant he was in posses- 
sion. In these respects his acts were, in a legal sense, 
unlawful. Under such circumstances a demand on de- 
fendant for possession was unnecessary. 15 Cyc. 57, 
note 11. On the undisputed evidence, as the case 
stood when submitted to the jury, plaintiff was entitled 
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to relief as prayed in her petition. The judgment 
below is therefore reversed and the cause remanded to 
the district court, with directions to enter a judgment 
in favor of plaintiff for the possession of her homestead 
as against defendant and for three months’ rent at $8 
a month with interest and costs. 
REVERSED. 

Letron, Sepewick and Cornisu, JJ., not sitting. 


ALLEN VINCENT GRAMMER vV. STATE OF NEBRASKA. 
Firep Marcw 27, 1919. No. 20610. 


1, Jury: QUALIFICATIONS: OPINIONS, An opinion of a juror on the 
merits of a criminal charge, if based solely on rumor or report, 
does not of itself disqualify him, where his voir dire examination 
shows that he can return a fair and impartial verdict upon the 
evidence adduced at the trial under the instructions of the court. 


2. Criminal Law: INSTRUCTIONS: OPINIONS OF TALESMEN. Failure to 
instruct the jury specifically to disregard opinions expressed by 
rejected talesmen on their voir dire examination will not require 
a reversal, where the instructions as a whole direct the jury to base 
their verdict alone on evidence adduced at the trial. 


: Jornv INFORMATION: SEPARATE TRIALS. Under an informa- 
tion charging two defendants with murder in the first degree, one 
as principal and the other as accessory before the fact, failure 
of the trial judge, on his own motion, to require separate trials 
held not error. 

CoNFESSIONS: Proor. Testimony that a confession was 
voluntary, or that there were no promises, threats, or induce- 
ments to influence defendant to make it, is not objectionable as 
being an opinion or a conclusion, where the circumstances under 
which the confession was niade are in evidence. 


: Founpation. A foundation for admitting in evi- 
dence a confession of guilt may be established by testimony of a 
witness that it was made to him and that neither he nor any 
one else in his presence or hearing made any promises or threats. 


6. : : ADMISSIBILITY. Where two defendants are charged 
with murder in the first degree, one as principal and the other 
as accessory before the fact, a confession by the principal, if ad- 
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mitted by the accessory to be true, may be admitted in evidence 
against the latter. 


: TRIAL: APPLAUSE. Laughter and applause by the audience 
during the trial in a felony case, held not ground for setting 
aside the verdict, where the presiding judge vigorously rebuked 
the misconduct and directed the jury to disregard it, prejudice 
to the complaining party not being shown by the record. 


INsTRUCTIONS: ORAL Mopiricarion. An oral statement 
from the bench directing the jury that testimony of the witness 
being examined by counsel applies alone to one of two joint de- 
fendants is not an instruction within the meaning of the statutes 
requiring instructions to be in writing and forbidding oral mod- 
ifications thereof. 


9. Homicide: Sentencr. Under an information charging two defend- 
ants with murder in the first degree, one as principal and the 
Other as accessory before the fact, the duty of fixing the punish- 
ment of each at death or life imprisonment, if both are con- 
victed, is imposed by the Criminal Code upon the jury. 


BHrror to the district court for Howard county: 
Bayarp H. Pains, Jupce. Affirmed. 


Sterling I’. Mutz, for plaintiff in error. 


Willis E. Reed, Attorney-General, Orville L. Jones 
and W. A. Prince, contra. 


Rosr, J. 

In the district court for Howard county, Alson B. 
Cole and Allen Vincent Grammer, defendants, were 
charged in a single information with murder in the 
first degree, Cole as principal and Grammer as acces- 
sary before the fact. The state’s case may be sum- 
marized as follows: Lulu Vogt, a widow having con- 
siderable means, was the mother-in-law of Grammer, 
who was prompted by a desire for an inheritance from 
her to his wife. He planned the murder and agreed to 
give Cole $500 for committing it. During the night of 
July 5, 1917, Cole, pursuant to a previous understand- 
ing with Grammer, went to the home of Lulu Vogt, 
made the false statement that her daughter had been 
accidentally injured, enticed Lulu Vogt into an auto- 
mobile, took her from her home and feloniously shot and 
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killed her in Howard county. Grammer aided and 
abetted the murder. 

It appears that, at different times and places, each 
made a confession giving details of the parts played by 
both. Defendants were arraigned, pleaded not guilty, 
and went to trial together without any demand by either 
for a separate trial. After the jury had been impanel- 
ed, Cole changed his plea to guilty. The trial court 
held it was the province of the jury to fix at death or 
life imprisonment, the punishment for murder in the 
first degree, and for that purpose proofs showing the 
details of the homicide were admitted in evidence 
against Cole after he had pleaded guilty. Grammer 
was tried and convicted. The jury fixed the extreme 
penalty for both defendants, and the trial court im- 
posed upon each the sentence of death. Grammer 
alone prosecutes error. 

In addition to complaints that disqualified jurors 
were erroneously impaneled, there is an assignment 
of error in the following form: 

‘‘The court erred in failing to instruct the jurors 
that they must not be prejudiced by the voir dire 
examination of talesmen.’’ 

The published confessions of defendants and other 
reports of their guilt had reached many excused tales- 
men, some of whom, during the course of the vow dire 
examination, expressed the opinion that defendants 
were guilty. Statements of this nature were made in 
the presence of jurors already selected for the trial. 
The procedure in this respect, the disqualifications of 
jurors, and the failure of the trial court to instruct the 
jury to disregard such expressions of guilt are sub- 
jects of extended argument. Notwithstanding opinions 
of guilt based on rumors or reports, each juror quali- 
fied himself by his answers on his voir dire examination, 
and the record fails to show an abuse of discretion on 
the part of the trial court in ruling on the qualification 
of jurors. Besides, Grammer did not exhaust his 
peremptory challenges. A juror may serve impartially 
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and base his findings alone on evidence admitted at 
the trial under proper instructions, though he had 
been prompted by rumors or reports to express the 
opinion that accused was guilty, and such expressions 
of opinion by excused talesmen under the same circum- 
stances are not necessarily conclusive proofs of pre- 
judice or disqualification. From the charge as a whole, 
the jury knew that preconceived prejudice or rumor 
outside of the evidence adduced at the trial should 
have no place in their deliberations or verdict. There 
was no prejudicial error in the impaneling of the jury 
or in the failure to warn them directly ‘‘not to be 
prejudiced by the voir dire examination of talesmen.’’ 

It is insisted that the failure of the trial judge to 

order separate trials for Cole and Grammer is a 
ground for reversal. There was no demand for sepa- 
rate trials, and there was no error, therefore, in the 
failure to grant them. 

Error in overruling objections to questions pro- 
pounded to witnesses for the state in laying the founda- 
_tion for the admission of Grammer’s confession is 
assigned as a ground for reversal. The nature of these 
questions is indicated by those following: ‘‘State 
whether or not any force was used to get him to make 
that statement.’’ ‘‘You may state whether or not any 
promises were made to him to get him to make that 
statement.’’ ‘‘You may state whether or not any in- 
ducements were held out to Mr. Grammer to get him to 
make that statement.’’ The objections are that the 
questions are leading, suggestive, and call for a con- 
clusion. The circumstances under which the confession 
was made are disclosed by the evidence. Grammer 
‘exercised the privilege of cross-examination. The law 
applicable has been recently stated as follows: 

“Tt is not error to pernut a witness to testify that 
a confession was voluntary, as being an opinion or 
conclusion, if the circumstances of the confession are 
in evidence. Similarly, a question whether any prom- 
ises, threats, or inducements were made to defendant, 
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before he made the statements sought to be proved, is 
not objectionable as calling for a conclusion.’’? 16 C. J. 
733, sec. 1510. 

This assignment of error is therefore overruled. 

Assigned error in the overruling of objections to the 
admission of the confession of Grammer is argued at 
some length. ‘The substance of the objections is there 
was no foundation excluding the hypothesis that the 
confession was involuntary, it being asserted that the 
state’s witnesses were erroneously permitted to testify 
to mere conclusions in answering incompetent ques- 
tions. The confession is in writing. It gives the de- 
tails of Grammer’s connection with the homicide. It 
was signed by him in presence of witnesses who testi- 
fied that it was voluntarily made. There is ample 
proof that it was obtained without threats or promises 
to inspire either hope or fear. The foundation, there- 
fore, was sufficient. State v. Kilduff, 160 Ta. 388; 
Sparf v. United States, 156 U. 8. 51, 15 Sup. Ct. Rep. 
273; 2 Wharton, Criminal Evidence (10th ed.) sec. 
646; 16 C. J. 728, sec. 1494. The trial court properly 
admitted Grammer’s confession under the following 
rule: ‘ 

‘‘A proper predicate for the admission of a confes- 
sion is laid where the witness to whom it was made 
testifies that neither he, nor any one else in his 
presence or hearing, made any promises or threats 
to defendant.’’ 16 C. J. 734, sec. 1512. 

Testimony inculpating Cole, including his confession, 
is condemned as prejudicial to Grammer. Each made 
a confession in writing. The facts were set out at 
length. In most essential respects the details were’ the 
same. Corroborating circumstances confirmed the truth 
of the confessions. Cole was first to confess. With his 
confession Grammer was confronted. When Grammer 
knew iis contents, reciting as it did that Cole had been 
hired by Grammer to commit the murder, Grammer, 
according to the testimony of one of the witnesses, said 
that it was true. If the witness told the truth—a ques- 
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tion for the jury—Grammer admitted the truth of 
Cole’s confession and made it his own. It was there- 
fore admissible in evidence against Grammer. Since 
the jury were called.upon to fix the penalty, details of 
the felonious acts of Cole were admissible in evidence 
against him, though he had pleaded guilty. In pro- 
tecting Grammer from the testimony against Cole, the 
trial court went further than the requirements of the 
law. 

Laughter and applause by auditors during the trial 
are condemned as greunds for a new trial. Such mis- 
conduct should not be tolerated; but under a con- 
stitution requiring a public trial it is sometimes diffi- 
cult to prevent all manifestations of feeling on the 
part of the audience, where the public interest is 
aroused by a prosecution for a homicide. In the present 
case the trial judge announced from the bench a rule 
forbidding any demonstration of feeling on the part 
of the audience in regard to incidents of the trial. 
There were no doubt changes among the auditors 
during the protracted trial and an occasional recurrence 
of the offense, attributable perhaps to those who had 
not heard the admonitions from the bench. The rule, 
however, was frequently repeated. Misconduct on the 
part of the audience was severely condemned and the 
jury were directed to disregard it. At one time the 
trial] judge said: 

‘“‘Those in the room must understand absolutely no 
laughter will be permitted under any circumstances. 
You must absolutely remain silent. Any sallies made 
by a witness must be received without any applause or 
laughter. The jury are instructed to disregard any 
signs of merriment on part of anybody, however given. 
This must be strictly observed.’’ 

It is argued that the trial judge, in addition, should 
have punished the offenders, but the record does not 
show prejudice to Grammer in what occurred. The 
trial court was vigilant in protecting his rights and in 
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cautioning the jury to disregard laughter, applause and 
other expressions of public feeling. 

The following is another assignment: ‘‘The court 
erred in giving oral instructions to the jury during 
the trial that certain evidence applied to the defendant 
Grammer.”’ 

In a single information it was charged that Cole 
feloniously shot and killed Lulu Vogt, and that Gram- 
mer hired, aided and abetted Cole. Defendants were 
tried together. To prevent one from. being prejudiced 
by evidence against the other, the presiding judge, 
during the introduction of the proofs on part of the 
state, made a number of oral statements, the nature of 
which is indicated by the following: 

‘‘Jury instructed that the evidence of the conversa- 
tion that the witness is about to give, relates only to 
Cole and does not bear upon Grammer.’’ 

It is argued that these rulings violated the statutes 
requiring written instructions and forbidding oral 
modifications thereof. Rev. St. 1913, secs. 7850, 7854, 
9119. Oral expressions like that quoted, when uttered 
by the trial judge during the examination of a witness, 
should be considered as limitations of the rulings on 
evidence. They are not generally classified as oral 
instructions within the meaning of the statutes. They 
are not principles of law applicable to the evidence. 
They are not erroneous merely because they are oral. 
Metcalf v. Commonwealih, 27 Ky. Law Rep. 702; State 
v. Becton, 66 Tenn. 138; State v. Moore, 117 Mo. 395; 
State v. Good, 1382 Mo. 114; JLnttell v. State, 133 Ind. 
577. A recent summary of the controlling principles 
follows: : 

‘“‘The charge or instruction required by law to be 
reduced to writing is only that which the court may 
have to say to the jury in regard to the principles of 
law applicable to the case and to the evidence; and 
hence an oral statement or communication by the court 
to the jury, which is rather in the nature of a caution- 
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ary direction, and not fairly and strictly a direction 
or instruction upon some question or rule of law in- 
volved in or applicable to the trial, need not be in 
writing.’’ 16 C. J. 1032, sec. 2468. 

One of the assignments of error is based on an in- 
struction to the jury as follows: 

‘In the case of the defendant Grammer, you can find 
him guilty or not guilty; and, in the case you find him 
guilty, you should then fix his punishment at death or 
life imprisonment.’’ 

The argument of Grammer is that he was accused 
of abetting the murder, and that in such a case the 
jury had no authority to fix the punishment; respon- 
sibility in that respect resting on the trial judge. The 
punishment of a guilty accessory whose principal is 
found guilty of murder in the first degree is prescribed 
by the Criminal Code as follows: 

‘If such principal offender would on conviction, be 
punishable with death, or be imprisoned for life, then 
such aider, abettor, or procurer shall be punished 
with death or be imprisoned for life, the same as the 
principal offender would be.’’ Rev. St. 1913, sec. 8579. 

‘‘The principal offender’’ having been found guilty of 
murder in the first degree, his punishment is determin- 
able under the following provisions of the Criminal 
Code: 

‘‘Whoever shall purposely and of deliberate and pre- 
meditated malice or in the perpetration of or attempt 
to perpetrate any rape, arson, robbery or burglary, or 
by administering poison, or causing the same to he 
done, kill another; or, whoever by wilful and corrupt 
perjury or subornation of the ‘same, shall purposely 
procure the conviction and execution of any innocent 
person, every person so offending shall be deemed 
guilty of murder in the first degree, ‘and upon con- 
viction thereof shall suffer death or shall be im- 
prisoned in the penitentiary during life, in the dis- 
cretion of the jury.’’ Rev. St. 1918, sec. 8581. 
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The latter section, as originally enacted, made death 
the penalty for murder in the first degree. By amend- 
ment in 1903 punishment by life imprisonment or 
death was left to the discretion of the jury. The 
amendment did not change the provision that the 
‘‘aider, abettor, or procurer shall be punished with death 
or be imprisoned for life, the same as the principal offend- 
er would be.’?’ The ‘‘principal offender,’’ under the 
amendment, is, upon a finding of guilty of murder in 
the first degree, punishable by life imprisonment or 
death, in the discretion of the jury. The legislature, by 
amending the Criminal Code in the manner indicated, 
evidently intended to confer upon the jury the power to 
fix life imprisonment as punishment of either principal 
or accessory upon a conviction for murder in the 
first degree, and the Criminal Code is so construed. 
A different conclusion is not required by that part of 
the Criminal Code declaring: 

“In all trials for murder the jury before whom such 
trial is had, if they find the prisoner guilty thereof, 
shall ascertain in their verdict whether it be murder in 
the first or second degree, or manslaughter; and if 
such person be convicted by confession in open court, 
the court shall proceed by examination of witnesses in 
open court, to determine the degree of the crime, and 
shall pronounce sentence accordingly.’? Rev. St. 1913, 
sec. 9130. 

These provisions relate to the degree of crime, and 
not to the fixing of the penalty for murder in the first 
degree. The decision of the trial court was in har- 
mony with this view of the law. 

All of the assignments of error have been considered 
without finding an error prejudicial to Grammer. In 
view of what has been said, further discussion of the 
points argued is unnecessary. The evidence leaves no 
basis for a reasonable doubt of Grammer’s guilt. There 
was a fair and impartial trial. There is no reason to 
disturb the verdict of the jury. The judgment of the 
district court is affirmed, and Friday, June 6, 1919, is 
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fixed as the date for carrying into effect the sentence 
of the district court. 
. AFFIRMED. 


Letton and Cornisu, JJ., not sitting. 
The following dissent to an order overruling a motion 
for rehearing was filed September 15, 1919. 


Sepewick, J., dissenting. 

Even if defendant was absolutely innocent of plan- 
ning or designing the death of Mrs. Vogt, his conduct 
when he heard of her death wag unusual] and unnatural. 
When he found that Cole, his comrade and associate, 
had murdered his wife’s mother, instead of delivering 
the murderer up to justice, he helped to prevent his 
apprehension and punishment. This looks bad for 
Grammer, and is entirely consistent with his being 
guilty as charged. I suppose we would not admit that 
these facts alone would justify his conviction. In order 
to support his ‘conviction, reliance must be had upon 
his confession. The state did not put Cole upon the 
witness-stand. His statements are not sworn to. The 
only evidence of Grammer’s guilt, then, is Grammer’s 
confession. The record doesn’t show that Cole now 
makes a more reasonable statement than the statements 
in any of his former confessions. It is said that the 
statements that he now makes exonerate Grammer 
entirely. I suppose a court cannot consider it in ex- 
amining this record, and, if we could consider it, I do 
not know what effect the fact that he now does make 
such statements would have te counteract his former 
unverified statements. 

There are a few important questions presented by 
this record: 

1. Several of the jurors who sat upon the case were 
objected to on the ground that they had formed and 
expressed an opinion of the defendant’s guilt, based 
upon reading his purported confession. In answer to 
that the state quotes the statute and leaves out the 


Vou. 103] JANUARY TERM, 1919. 335 


vital point. Rev. St. 1913, sec. 9109, says it shall be a 
ground for challenge for cause that the proposed 
juror ‘‘has formed or expressed an opinion as to the 
guilt or innocence of the accused.’’ This is a direct 
statement, and ordinarily a man who has formed an 
opinion that the accused is guilty should not sit as a 
juror; but, under the proviso of the statute, he may 
still be allowed to sit under certain circumstances. If 
he states that he has formed an opinion ‘‘upon reading 
newspaper statements, communications, comments or 
reports, or upon rumor or hearsay, and not upon con- 
versations with witnesses of the transactions or read- 
ing reports of their testimony’’ (the statute does not 
provide that if the juror has formed his opinion upon 
reading the testimony of witnesses), he may still be 
allowed to sit as a juror if he swears that he can render 
an impartial verdict upon the law and the evidence, 
and if the court is satisfied from all the circumstances 
that the juror is impartial. These witnesses had read 
the purported confession of Grammer, which was all 
the evidence that there was against him; and, if the 
statute is applied as it reads, after forming an opinion 
that he was guilty upon this testimony of the defendant 
himself, upon which they afterwards convicted him, 
they were not competent to sit as jurors. The defend- 
ant used all his peremptory challenges but one. With 
this one he might have excluded one of these six or 
seven jurors but that would not have helped matters 
any. 

2. This alleged confession of Grammer’s, upon which 
alone he is convicted, is very much discussed in the 
brief upon the motion for rehearing. The officers ar- 
rested Cole, told him that Grammer had given him 
away, and Cole then placed the burden of the crime 
upon Grammer himself. Cole, under the conditions, was 
eompelled to confess that he had murdered the woman, 
and he got even with Grammer by his confession. The 
officers then took Cole in custody in another state, and 
started to Lincoln, and wired the officers at St. Paul, 
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Nebraska, to bring Grammer to Lincoln. A detective 
had been placed in the next cell to Grammer in the 
jail to work Grammer up if he could, and the officers 
brought this detective, Garrett, and Grammer, and 
with the help of a couple of Pinkerton detectives they 
took Grammer, in irons, to a room in the Lincoln Hotel. 
They locked the door, and the officers there labored 
with him, according to their statements, from 2% to 
3% hours. Grammer then signed a detailed typewrit- 
ten statement covering six or seven pages. I suppose 
the law is that a confession cannot be offered in evi- 
dence until it is proved to have been voluntary. This 
can ordinarily be done if it is voluntary, and the 
circumstances surrounding it are so simple and natural 
that the witnesses can tell all that was said and done 
before the alleged confession is made. These detectives 
had already discussed the division they would make of 
the reward that was offered, and while they had 
Grammer in this room and he was standing in the cen- 
ter of the room, they stood around him, but it was 
impossible for them to tell, and they make no attempt 
to tell, in a general way all that took place during 
those hours. Under those circumstances, was it com- 
petent for them to say in general terms that they did 
not use any duress, neither did they offer any reward or 
any hope of reward? Some of them testified that they told 
him it would be better for him to confess; others said 
what they told him was that it would be better for him 
to tell the truth. Of course Grammer, while these officers 
were surrounding him, knew what they considered to be 
the truth, and that the only way for him to tell 
the truth, in their estimation, was to tell it the way 
they wanted it. If there was other evidence of Gram- 
mer’s guilt, if Cole had faced the jury and testified 
under oath to any facts incriminating Grammer, so 
that we had some evidence outside of this supposed 
confession of Grammer’s that he was guilty, the case 
would be different. But now we have him convicted } 
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and ordered to be executed on no other evidence than 
that contained in his supposed confession, which clearly 
is not his language, but is the Janguage of these detec- 
tives, 

3. The syllabus of our opinion says: ‘‘Failure to 
instruct the jury specifically to disregard opinions ex- 
presSed by rejected talesmen on their voir dire ex- 
amination will not require a reversal, where the in- 
structions as a whole direct the jury to base their 
.verdict alone on evidence adduced at the trial.’’ When 
the jury heard this general instruction that they must 
base their verdict alone on evidence adduced at the 
trial, would they suppose that the trial was the matter 
that took place in court, including the formalities of 
impaneling the jury and all? If they did, then thie 
statements of these ‘‘rejected talesmen’’ would he, in 
their thought, a part of the trial. It would be better 
if the court had specially warned them against being 
influenced by the sworn statements of men that were 
called as jurors, as to their having read the confession 
and their conclusions of the defendant’s guilt. 

4. Instruction No. 21, given vy the court, is a new 
thing in the criminal jurisprudence. The jury were told 
plainly that they would ‘‘be warranted in convicting the 
defendant,’’ and then are told further that it would 
be their duty to convict the defendant if they found 
certain things. The jury shoul) be instructed that they 
cannot find the defendant guilty unless they find certain 
things. But they are told that it would be their duty 
to convict him if they do find so and so, and are also 
told that, without regard to such findings, they are 
warranted in finding the defendant guilty. Unless we 
felt confident beforehand that the defendant must be 
guilty, would we justify the giving of such an instruc- 
tion? If there is any duty that devolves upon a jury 
in the trial of a capital charge, it is to acquit unless 
al] of the facts necessary to a conviction are proved 
beyond a reasonable doubt. 

Neb. 103.—22. 
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5. It is pointed out in the brief that in Thompson v. 
People, 4 Neb. 524, this court decided that ‘‘no man’s 
life should be forfeited because of the omission of his 
counsel to take exception.’’ In this case we have 
said: ‘‘Failure of the trial judge, on his own motion, 
to require separate trials held not error.’? When the 
court knew that the evidence in the case was to be exclu- 
sively a realistic and extensive recital of details prepared 
by the detectives and in their language, purporting to be 
the confession of Cole, and the court also knew that 
there was no doubt of Cole’s conviction, and the most 
important question that could ever devolve upon the 
court was to find out whether the defendant. Grammer 
had procured Cole to commit this crime, should he have 
allowed the defendants to be tried together? The au- 
thorities cited in the brief seem to be to the effect that 
he should not. 

6. Under these circumstances, when Cole, in the 
midst of the trial, withdrew his plea and entered a plea 
of guilty, the brief cites authorities to the effect that 
that works a separation of the defendants. If it 
was necessary that Cole’s confession should be put in 
evidence for the purpose of showing the degree of his 
guilt, and the nature of his punishment, that matter 
should have been heard by itself, and should not have 
been allowed to have gone before the jury that were 
to determine the question of Grammer’s guilt. When 
Cole’s confession was offered in evidence the court 
sustained an objection to it as evidence against Gram- 
mer, and gallantly informed the jury that this docu- 
ment prepared by the detectives should not be consider- 
ed as evidence against Grammer, but only as evidence 
against Cole. The question is seriously discussed 
as to whether it was necessary for the jury to hear 
any evidence against Cole at all, and whether it was not 
the duty of the court to determine the degree of his 
punishment. However, that may be, the reading of 
this so-called confession of Cole was very prejudicial 
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in the minds of the jury to the interests of Grammer. 

A good many other questions are discussed in the 
brief that I will not take time to examine. I suggested 
the foregoing, and hoped that the judges would give 
them consideration. 


Forrest SPIELER, APPELLEE, v. Lincoun Traction Com- 
PANY, APPELLANT. 


Fitep Marcu 27, 1919. No. 20118. 


1. Trial: NecLicence: INSTRUCTION: EvipeNce. It may be reversible 
error to submit to the jury, as grounds for recovery, alleged acts 
of negligence which are wholly unsupported by the evidence, 

INSTRUCTIONS: QUOTING PLEADINGS. It is generally not 
commendable practice, in stating the issues to the jury, to quote 
at large from the pleadings. It may, and frequently does, mis- 
lead or prejudice the jury so as to require a reversal. 

8. Street Railways: Insury To Cui~p: Last CLear CHANCE. If a 
street car is Moving at about four miles an hour, and is stopping 
for passengers standing near the track at its stopping place ap- 
parently intending to enter the car, it is not proof of negligence 
under the doctrine of the last clear chance that the motorman saw 
a five-year old boy running towards a man and woman among 
such passengers, and assumed that the boy was in their care and 
would enter the car with them, although the boy was in fact in- 
tending to cross the track in front of the car, and ran aga/nst, 
or was struck by, the car and injured. 

: NEGLIGENCE: SUFFICIENCY or EVIDENCE. It is held 

that the evidence indicated in the opinion was not sufficient “roof 

of the various charges of negligence submitted to the jury. 


Apvpeat from the district court for Lancaster connty: 
P. James CoseraveE, Jupce. Reversed. 


I’. M Hall, H. W. Baird and F. D. Williams, for ap- 
pellant. 


Jacob Fawcett and Strode & Beghtol, contra. 


Sepewick, J. 
Forrest Spieler, a boy about five years old, was in- 
jured by one of the defendant’s street cars so that he 
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lost his foot and ankle by amputation. His father 
brought this action in the district court for Lancaster 
county to recuver damages in behalf of the boy. The 
petition alleged negligence on the part of the defendant 
in several particulars. The plaintiff, in his brief, in 
stating the case, says: ‘‘It was conclusively shown by 
the evidence that this boy lost his left leg by the gross 
carelessness of the appellant in operating a street 
ear over one of the most populous street crossings in 
the city of Lincoln without a proper brake, or properly 
using the brake at hand, and without a proper fender 
as required by a safety ordinance of the city of 
Lincoln.’’ While the brief discusses other allegations 
of negligence to some extent, which we will have oc- 
casion to mention, we consider that the foregoing are 
the principal grounds relied upon and call for more 
particular examination on the part of the court. The 
accident happened at the crossing of Twelfth and N 
streets in the city of Lincoln. The defendant operates 
a street car line on each of these streets, and the car 
which injured the plaintiff was at the time going cast- 
ward on N street. The boy was going uorth on the 
east side of Twelfth street to his father’s place of 
business in the next block. The defendant contends 
that there was no evidence sufficient to support any al- 
legation of negligence on the part of the defendant 
which was, or could have been, the proximate cause of 
the injury. 

As fo the allegation that the car was moving at a 
negligent rate of speed under the circumstances, it is 
said and assumed in the briefs of both parties that the 
car was moving at a spced of four miles an hour; 
and the plaintiff in his brief says: ‘‘This point about 
the speed is not worthy of lengthy consideration by 
the court, since there is ample evidence on other mat- 
ters to sustain the jury’s finding of negligeuce.’’ 

The question of negligence on the part of the motor- 
man in failing to warn the boy of his danger is some- 
what discussed. There were two persons, a man and 
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a woman, waiting at the far (east) side of Twelfth 
street to take passage on this car. Another man was 
also waiting a short distance farther east for the 
saine purpose. Mr. Schafer, the man nearest Twelfth 
street, was an important witness for the plaintiff. He 
was asked, ‘‘Did the gong on the street car sound?’’ 
while the boy was approaching the track, and answered, 
‘‘Not that I know of.’? Another of plaintiff’s witnesses 
who saw the accident testified that the gong was sounded, 
and he was supported by several witnesses. We do not 
regard this question as very material; since when pas- 
sengers were waiting to take the car and it was ap- 
proaching at about the speed a man would walk, it is 
ineredible that any one would fail to see the car, and 
it could not be found from this evidence that a failure 
to sound the gong was the proximate cause of the 
injury. 

Whether the evidence shows that the motorman knew, 
or ought to have known, that the boy was about to 
step on the track ig considerably discussed in the brief's. 
The evidence shows that the boy when he was at some 
considerable distance from the car track, left the side- 
walk and picked up some article of interest to him in 
Twelfth street. He then went immediately toward the 
car track. Jeffers, one of plaintiff’s witnesses, testi- 
fied as follows: ‘*Q. Did you see the little boy when 
he—just before he got run over by the street car? A. 
Yes, sir. Q. And where was he at the time the car 
struck him? A. You mean when the car struck him? 
Q. Yes, sir. Where was he at the time the car struck 
him? A. You mean when the street car struck him? 
Q. Yes, sir. Where was he in the street? A. Well, he was 
kind of running on a little hit of a walk, and the car 
hit him on the southeast corner, or he struck the ear. 
@. Where was he with reference to the—was he on the 
crossing going across the stiteet where there is a 
crossing where people cross the street there? A. Well, 
just about the east end of the crossing, and maybe 
a little this side of it. Q. It goes across N_ street 
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there? A. Yes, sir. Q. Going across over to the north 
side? A. Yes, sir. Q. Did you see him as you came up? 
A. No; I just seen him as he came around the woman 
or lady who was standing there.’’ Cross-examination: 
**Q. When did you first see this boy? A. Well,.when 
he darted around that lady that was standing there. 
Q. What is that? A. There was a lady standing there 
waiting to get on the car, and he came right around 
that lady. Q. Running? A. I should judge it was on 
a run. Q. Why didn’t you holler to him and call him 
when you saw that he was going to collide with the car, 
or the car collide with him? A. Because it happened 
so quick. Q. How far was he from the car when you 
first saw him? A. Two or three feet. @. Which side 
of the lady did he pass on? A. On the east side. Q. 
About how far east of the lady? A. Well, not very 
far. Q. Two or three feet perhaps? A. No; I do not 
think it was that far. Q. Well, did he stop when he 
got to the woman or. did he just keep going? A. Well, 
he kind of darted and dodged around there. Q. From 
behind the woman? A. Yes, sir. Q. He came up from 
behind the woman, as you say, and dodged around 
ner en her right? A. Yes, sir. Q. And in an instant 
he was against the car? A. Yes, sir. Q. So quickly 
you did not have time to holler to him or the motor- 
man? A. Well, just as soon as I saw he was going to 
hit the car, I hollered at the motorman. Q. But you 
did not have time to holler before that, it was done so 
quick? A. No. Q. What would you say in your judg- 
ment as to whether or not the motorman could see 
this child on account of his being so small and so 
close to the car? A. I would say be could not see him. 
* * * Q. Did the motorman back up as soon as he 
was asked to? A. Well, I don’t remember just now, but 
I think he did. Q. Do you know when somebody hol- 
lered whether the motorman knew what had happened 
or not? <A. Well, I think, yes, sir; he must have, he- 
cause Le went after that hrake wheel pretty hard. Q. 
Well, do you think he knew who he had struck? A. 
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Well, I don’t know whether he knew what he struck 
or not. Q. You think he knew something had hap- 
pened? A. Yes, sir. Q. Could you see the motorman 
from where you stood? A. Yes, sir. Q. Well, tell the 
jury whether or not when you or somebody hollered, he 
instantly applied the brake? A. Well, I seen him go 
through the motions of turning that wheel. Q. Well, 
did he do that iustantly, as soon as some one hollered? 
A. Yes, sir. Q. You think the car moved, after some 
one hollered, about the length or distance from the 
front eud of the car to the front of the wheel? A. 
Yes, sir. Q. Whatever that may be, whether it is six 
or seven or eight feet? A. Yes, sir. @. Well, what 
would you say from what you saw as to whether or 
not the motorman made every effort, as far as you could 
see to stop the car as soon as he could? A. I think 
he did. Q. Do you know of anything the motorman 
could have done to prevent this accident that he did not 
do? A. No; I do not know of: anything the motor- 
man could have done.’? Redirect examination: ‘‘Q. 
And you saw him (the injured boy) in a position where 
he would be struck before he was struck didn’t you? 
A. No; the way I mean that was where he would have 
been—I did not mean that he was struck; he prac- 
tically run into the car.’’ 

Evidence to the same effect was given by several 
other witnesses, both for plaintiff and defendant, and 
is not disputed by any. The motorman testified that 
he saw the boy as he left the walk, and saw him ap- 
proach the track; that he walked toward the man and 
woman who were waiting to take passage on the car, 
and that he supposed that the boy was in the eare of 
this woman and was about to take the car with her. 
It appears that the boy, instead of stopping with these 
intending passengers who were standing very close to 
the track, attempted to cross the track in front of the 
car. The evidence is conflicting, or perhaps nncertain, 
as to just how far he had proceeded when he struck the 
ear, or the car struck him. He did not fall between the 
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rails, but his left foot was on the rail and was crushed 
by the wheel. The motorman testified that he did not 
see the hoy attempt to pass the car. One of plaintiff’s 
witnesses testified that he saw the boy make this at- 
tempt, and was asked, ‘‘Now, state whether or not there 
was anything there te prevent the motorman from see- 
ing the boy the same as you did?’’ and answered, ‘‘ Not 
that IT know of.’’ This street crossing is much fre- 
quented, and this fact and other circumstances re- 
quired the attention of the motorman, so that.it cannot 
be found from this evidence that the motorman knew, or 
ought to have known, that the boy was about to at- 
tempt io cross the track in front of the car, instead 
of taking the car with these other intending pas- 
sengers. 

We do not find any evidence in the record justifving 
the application of the doctrine of the last clear 
chance, which requires that, when one by his own act 
eauses his injury, the evidence that the conditions 
were such that the defendant knew, or ought to have 
known, of the probability of danger to the injured 
party shall be clear and definite. The evidence in this 
ease will not justify the finding that the motorman knew, 
or ought to have known, of this bov’s intention, or 
that he failed to use all reasonable efforts to stop the 
ear and prevent the injury. Evidence that the motor- 
man, without leaning forward and ‘‘just as he stands,’’ 
would prohahly see the track within two feet of the 
ear. under such circumstances, is not applicable. If 
the metorman was the gnardian of this bov and had no 
other duties to perform, he might, and prohably would, 
have prevented the injury. There is no doubt that the 
motermén saw the bov coming toward the track as 
other passengers did who expected to take the ear, 
but there is no evidence that, after the boy had 
reached the place where other passengers were stand- 
mg, the motoiman saw, or should have seen, any ac- 
tion of the hor indicating that he intended to cross in 
front of the car. The city ordinance, which is in evi- 
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dence, is not much different from the common-law rule 
in such cases. Without such ordinance the motorman 
would be required to use reasonable diligence in 
watching for ‘‘teams, carriages, persons on foot, and 
especially children, either on the track or moving to- 
ward it, and on the appearance of danger to such teams 
or person or other obstructions, the car shall be stopped 
as promptly as possible.’’ Of course, this does not 
mean that all strect cars must be stopped when boys 
are moying toward the track under all conditions and 
circumstances. If that was the rule, a street car would 
have difficulty in going across the city. It is only 
when such movement presents ‘‘the appearance of dan- 
ger,’’ and the motorman is not bound to assume that 
every one who is walking toward the track will at- 
tempt to cross in front of the car. It is not usual to 
allow children of five years of age to roam business 
streets alone, and it was not unreasonable to suppose 
that he was accompanying these intending passengers 
and would be cared for by them. 

Another claim of negligence on the part of the defend- 
ant is that the motorman made no attempt to stop the 
car after he realized, or should have realized, that the 
boy was m a dangerous position. We have already 
indicated that we cannot find that there is evidence in 
this case sufficient to justify a reasonable conclusion 
that the motorman knew, or should have known, that 
this little boy was without protection and was not 
accompanying these passengers that were expecting to 
enter this car; and it appears that the evidence shows 
that the supposition that this child was being cared for 
by its parents, and that they were intending to take 
him with them upon the car, was not an unreasonable 
supposition; and there is no evidenee from which it 
could reasonably be found that the motorman should 
have anticipated that this boy would attempt to run in 
front of the car when the car was about to stop: and 
he was so near the car that it is doubtful whether he 
was struck by the car or himself run against the side 
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of the car. The evidence is clear that when this hap- 
pened a witness who saw it shouted to the motorman, 
and that the motorman immediately applied his brakes, 
and the car, which was going so slow that it would have 
stopped of its own lack of momentum in a very short 
distance, continued to move for about two-thirds of its 
length at the utmost. 

This car was equipped with a hand brake, and it is 
contended that it was negligence per se to operate a 
car with that style of brake. The evidence shows that 
some ten years before this accident happened the 
street car company had purchased a number of cars 
equipped with hand brakes, and that later, and shortly 
before this accident, some much larger cars with air 
brakes had been purchased and were being operated. 
These larger cars make the longer runs, and the ordi- 
nary smaller cars are in a large majority of the cars 
used by the company. They are known as single- 
truck cars, and the larger cars are known as double- 
truck cars. The evidence will not support the conclu- 
sion that the air brakes are in any general use any- 
where on the smaller single-truck cars, or indeed that 
they are practicable for use upon such cars. It seems 
to follow that the evidence fails entirely to show neg- 
’ ligence on the part of the defendant in failing to equip 
this car with air brakes. 

There is an ordinance of this city that ‘‘It shall be 
unlawful for any person, firm or corporation to operate 
any electric street car in or upon any street railway 
within the corporate limits of the city of Lincoln, un- 
less such car, or in case of trains, the first car, be pro- 
vided with a fender of the type known as the ‘Saginaw 
fender,’ or one equally as efficient.’’ And it is con- 
tended that the fender on this car was not a Saginaw 
fender or one equally as efficient, and that this was the 
proximate cause of the injury. The evidence shows 
that the fender was in fact a Saginaw fender, but 
it is contended that it is not sufficient to show that 
the fender is of that character, but it ‘‘must be in 
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proper operating condition so as to accomplish the 
purpose for which it is attached to-the street car,’’ and 
it is claimed that, ‘‘if this fender would work, it would 
be impossible for an accident to happen in the way this 
accideut happened, and if the fender on this car had 
operated the way it. is supposed to operate, the boy’s 
leg would have been saved.’’ We have already seen 
that it was a doubtful question whether the boy suc- 
ceeded in getting in front of the car or ran against the 
side or corner ot the car; that is, whether he was 
in front of the car so that the fender could have 
worked, or whether he was not. Therefore, the fact 
that the boy was not taken up by the fender was 
equally consistent with the contention that he was not 
in front of the car at all, as it is with the theory that 
the fender was not a proper fender. There is positive 
evidence that the fender was a proper fender and was 
in working condition, and apparently no evidence to the 
contrary, except a circumstance that the boy was not 
saved by the fender. Under such circumstances it must 
be found that there was in fact no evidence from which 
it could be said that the fender was not a proper fender. 
Evidence that it might be prevented from working by 
the motorman, by inserting plugs in certain places, etc., 
is immaterial, since there is no evidence of any such 
condition, ‘The evidence is that it was in good working 
order, and the only thing urged as rebutting that is the 
fact that it did not save the boy, which tends to prove 
that the boy was not in front of the car so that he 
could have been saved hy a proper fender. If it is 
true, as stated in the brief, ‘‘that a Saginaw fender 
in proper condition never fails to operate,’’ then, in the 
absence of any evidence that this fender was not in 
proper condition, the fact that it did not operate tends 
to prove that it had no opportunity to operate, and 
will not of itself overcome the positive evidence that 
it was in proper condition. 

The evidence is conflicting as to how soon the car could 
be stopped if the brake was in good condition. Some 
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of the witnesses testified that it could be stopped within 
four feet, moving at four miles an hour; and others 
testified that it would require eight or nine feet. The 
witness Johnson testified as follows: ‘‘Q. And what 
does it show the distance on the outside, from the south- 
east corner of the body of the car, back to the center 
axle of the front wheels? A. It does. @. And what 
is that distance? A. Nine feet and seven inches.”’ 
And plaintiff’s witness Liston testified as follows: 
“‘Q. State whether or not the car continued to move 
after it hit the boy? A. Yes, sir. Q. How far? A. 
Well, I should say probably from the time I saw it, 
it must have passed from the front end of the car 
to the wheels, that distance. Q. Do you know whether 
or not it dragged the boy’s foot any distance on the 
rail, or did you see any of that? A. I believe it did, 
from the mark of the rail. Q. You saw the marks 
on the rail? A. Yes, sir. Q. And how far did those 
marks indicate that the boy had been dragged? A. 
Not very far; perhaps a foot and a half.’’ This 
testimony is not contradicted. 

Can a motorman, under the doctrine of the last 
clear chance, be charged with negligence in not stop- 
ping his car sooner, if being surprised with a sudden 
shout of danger, he succeeds in realizing the danger and 
stopping the car before it moves more than from 10 
to 14 feet? 

In stating the case to the jury, the court gave a 
comprehensive instruction reciting many, if not all, 
of the allegations of the petition. in regard to the dif- 
ferent alleged grounds of negligence, which would, of 
course, be erroneous if any of the allegations of neg- 
ligence were unsupported by the evidence, and follow- 
ing this the court gave instructions on each of the dif- 
ferent allegations, submitting them all to the jury. 
It seems clear that the court also erred in submitting 
evidence that on some cars at different times the motor- 
man had either imaliciously or ignorantly manipulated 
the fender so that it would not work properly. There 
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was no evidence that the fender on this car had been 
so treated. 

It is not necessary to discuss the amount of the 
verdict, although it is complained of as excessive, as it 
is not presumed that another jury will consider, or 
even know, the amount of this verdict. 

For the various reasons stated, the judgment of the 
district court is reversed and the cause remanded. 

REVERSED. 


Dean, J., dissenting separately. 

It seems that, even though the evidence does con- 
flict, there is sufficient under the rule to sustain the 
verdict. A few points will be noted. 

Motorman Craig who drove the car testified on the 
part of defendant: ‘‘I set the brakes and the car 
stopped almost immediately. * * * I consider I had my 
ear under perfect control, and had the slack up out 
of my chain because I was expecting to make a stop, 
and the car was drifting slowly out so that I made an 
easy stop.’’ He said he thought the hoy ‘‘belonged 
to the lady.’’ He also said: ‘‘If I was looking out 
of the south window of my vestibule from where T 
staud in the vestibule I would never see a child as 
small as that, so that if he was within three feet of the 
corner of the car I eeuld not see him until I knew 
he was there and looking extraordinary for him. 
* * * Tn order to stop a car like that moving, say 
at four miles an hour, I think a man would make a good 
stop if he made it between eight or twelve feet.’’ Craig’s — 
testimony was discredited by three or four witnesses. 

William Schafer testified on the part of plaintiff. 
He said the lady was at no time between the boy and 
the approaching car. ‘‘Q. Did the boy get on the 
track? * * * A. Yes, sir. Q. And was he on the 
track when he was struck? A. Yes, sir; on the first 
rail; that is the south rail.’’ He said the boy was 
struck by ‘‘the curve of this flange’’ on the front of 
the car at a point over the south rail. I made an attempt 
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to get the boy after the car had struck him, but failed, 
and the next attempt I made, I caught the boy, but his 
foot was caught under the wheel. Q. And what did 
he do? A. Well, I could not pull the boy loose, and I 
was afraid of pulling his foot off, and so I hollered to 
the motorman * * * to give me slack, so that I 
could get the boy’s foot loose.’’ He testified that he 
stepped on the track about two feet in front of the 
ear, and that it ran about ten or twelve feet before it 
stopped after it struck plaintiff. ‘‘Now, what did you 
do as soon as you got to the boy while he was lying 
there on the track? A. I picked him up. * * * IL 
held the boy and hollered at the motorman, and waved 
and tried to attract his attention to get slack, or re- 
verse the car. * * * Q. How far did it move 
while you had hold of the boy? A. About four feet.’’ 
On the cross-examination he testified that he saw 
nothing to indicate that the boy. accompanied the 
woman. That the fender did not drop is not denied. 

R. G. Jeffers, called by plaintiff, testified: ‘‘Q. Well, 
where was he (plaintiff) with reference to the south 
rail? A. Well, he was just by the corner when the 
car got him. * * * Q. Well, how far did the car 
go after it struck him? A. About ten feet.’’ He told 
about the car wheel pushing the boy’s foot along the 
rail. ‘‘Q. Do you know when somebody hollered 
whether the motorman knew what had happened or 
not? A. Well, I think, yes, sir; he must have, because 
he went after that brake wheel pretty hard. * * * 
I seen him go through the motions of turning that 
wheel. * * * Q. Well, did you see him go around 
more than once? A. Yes, sir, he went around more than 
once I think.’? This evidence of Craig’s nnusual 
exertion at the wheel at a place where a slight turn, 
perhaps a quarter turn or less, would have stopped the 
ear if he had it under control doubtless convinced the 
jury that he was grossly negligent. 

It is obvious that Jeffers’ testimony discredits 
Craig’s version of ‘‘perfect control’’ of the car and of 
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having ‘‘the slack up’’ in his chain and of making ‘‘an 
easy stop.’’ It may well be that, when Craig finally 
““set the brakes, the car stopped almost immediately.’’ 
Evidently the wheels slid when the brake was applied 
because, as Schafer testified, ‘‘the wheel never ran 
over the foot; it just shoved the foot along the rail.’’ 
If Craig, when he last saw plaintiff ‘‘out of the right- 
hand front vestibule window, and not out of the side 
window,’’ as he testified, had used reasonable dili- 
gence in setting the brakes, it is not likely the boy 
would have been seriously injured. It is apparent from 
his own testimony that he saw the boy at the same 
time and place that Schafer and Jeffers saw him, 
namely, almost or quite on the south rail just before 
the car struck him. It was for the jury to determine 
whether the motorman was using ‘‘all reasonable 
diligence in watching for all * * * persons on foot, 
and especially children, either on the track, or moving 
toward it,’’ as the ordinance provides. — 

R. C. Liston was called by plaintiff, and testified that 
he was about fifty fect away, and saw the boy struck 
by the front of the car ‘‘probably about two or three 
inches to the right of the track,’’ and that the part of 
the sar that struck him was ahout on a level with the 
boy’s sheulders. From the marks on the rail he be- 
lieved the boy’s foot was dragged about a foot and a 
half. 

Two former motormen testified in substance that 
without leaning forward an object on the ground can 
be seen by a motorman within two feet of the front of 
the car from the place where he stands in the vestibule. 
They also testified that the car in question when 
running four or five miles an hour could be stopped 
within four or five feet if, as Craig testified. the slack 
was taken up. Defendant’s superintendent of trans- 
portation made a test of the car in question when it 
was running ‘‘as close as possible to four miles per 
hour.’’ He testified: ‘‘I had the slack taken up in my 
chain. * * * JI made four tests with car No. 243. 
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I stopped it from nine to ten and one-half feet.’’ The 
distance on the outside of the car fiom the front . 
center of the vestibule to the center of the front axle 
is eleven feet and ten inches. The front of the plat- 
form curves from the center to the corners so that 
the part that is directly over the track is a little over 
ten feet from the center of the front axle. 

Nearly all of the testimony quoted in the majority 
opinion is that of Mr. Jeffers. Though called by plain- 
tiff his testimony plainly shows that he was a hostile 
witness. His cross-examination by defendant as re- 
produced in the majority opinion appears in a series of 
leading questions and willing answers. This is men- 
tioned merely because the cause scems to be reversed 
on the ground that the testimony conflicts and that 
there is not sufficient evidence to support the verdict. 

The court instructed the jury on the question of 
comparative negligence, thus invoking a rule in defend- 
ant’s interest that is not applicable in a case involving 
a child under six years of age. 29 Cyc. 560. The jury 
being so instructed, it will be assumed that, if it found 
that plaintiff by any negligence of his own contributed 
to the happening of the accident, the rule was applied 
by the jury to the facts. Rev. St. 1913, sec. 7892. 

Craig says that he saw the boy before the car struck 
him. The boy was struck by the car platform at a point 
almost immediately over the south rail. From that part 
of the platform to the center of the front wheel is a lit- 
tle more than ten feet. In view of the testimony of the 
former motormen that the car, under the circumstances 
attendant on this case, could have been stopped in from 
four to six fect, it seems difficult to escape the conclusion 
that, if the motorman had used reasonable diligence and 
eare, he could have stopped the car before the wheel 
reached plaintiff. It would seem that there is suf- 
ficient evidence to support the verdict. 

Morrissey, C. J., and Atpricn, J., concur in this 
dissent. 
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State or NEBRASKA, APPELLEE, v. JONES-HANSEN CADILLAC 


4, 


a 


COMPANY, APPELLANT, 
Fivep Marcu 27, 1919. No. 20864. 


Intoxicating Liquors: ProHipirory Laws: Construction. The pur- 
pose of chapter 187, Laws 1917, is declared to be “for the im- 
mediate preservation of the public peace, health aud safety.” 
Section 58. Such legislation must be liberally construed in fur- 
therance of the high moral purposes aimed at. 

: ForFeITuRES. In ascertaining the legisla-_ 
tive will, it must be borne in mind that forfeitures are not favored 
in the law, and even this statute must not be construed to for- 
feit the property of innocent citizens, unless, from the statute 
in the light of its object and existing conditions, it is manifest 
that the legislature considered such forfeiture necessary for the 
“preservation of the public peace, health and safety.” 

: TRANSPORTATION: AUTOMOBILES: NUISANCE. An automobile 
used in the unlawful transportation of liquors is declared to be 
“a common nuisance and may be abated as in this act provided.” 
Section 42. 

Nuisance: ABATEMENT: INTOXICATING Liquors. Sections 28 to 33, 
relating to buildings or places where liquors are kept for sale 
or for some unlawful purpose, define a nuisance, and declare that 
such nuisance shall be abated by an action in equity, and that 
personal property which is condemned shall be sold and the “pro- 
ceeds of the sale of the personal property * * * shall be 
applied in payment of the costs of the action and abatement, and 
the balance, if any, shall be paid to the defendant.” 

Intoxicating Liquors: T'RANSPoRTATION: NuISANCE. The provision 
ix regard to the unlawful transportation of liquors also declares 
that a vehicle so used is a nuisance, and that such nuisance shall 
be abated as in this act provided. 


ConrIScATION OF AUTOMOBILE: RIGHTS oF Mort- 
cactr. Under these provisions, if an automobile so used is de- 
clared a nuisance, it must be disposed of as so provided, and the 
interest’ of the owner or mortgagee who has notice of such un- 
lawful use thereof must be sold and the proceeds applied as 
provided in section 33 of the act. 


AppeaL from the district court for Cass county: 
James T. Bucuey, Jupce. Reversed. 


Neb. 103.—23. 


354 NEBRASKA REPORTS. [Vox. 103 


State v. Jones-Hansen Cadillae Co. 


Kennedy, Holland, DeLacy & Horan, for appellant. 
A, G. Cole, contra. 


SEepewIck, J. 

The defendant company, a dealer in automobiles, 
sold an automobile to one Ford for $3,350. Ford paid 
$1,000 of this purchase price in cash, and gave the 
defendant a chattel mortgage on the automobile for the 
remaining $2,350, payable $250 per month. Soon 
afterwards Ford delivered the car to one Finsod, who 
used it in illegally transporting intoxicating liquors 
.into this state. Within about two weeks after the 
automobile was sold by the defendant to Ford, Finsod 
was arrested for a violation of the prohibition laws, and 
the automobile was seized. Finsod pleaded guilty, and 
was fined by the county court of Cass county, and 
an order entered that the automobile ‘‘be sold at 
public sale on ten days’ notice and the proceeds thereof 
paid into the school fund, as provided by law.’’ The 
defendant had no notice that Ford intended to use or 
’ allow the automobile to be used unlawfully, or that it 
was being so used by Finsod, and claimed an interest 
in the automobile by virtue of the chattel mortgage. 
This action was then begun in the district court for 
Cass county by the county attorney in the name of 
the state, alleging that ‘‘said motor vehicle became a 
common nuisance when it was used for transportating 
(transporting) intoxicating liquor ag above set forth 
and immediately became the absolute property of the 
plaintiff free and clear of all incumbrances of every 
nature and kind,’’ and asking that ‘‘defendant’s lien 
be canceled, and that plaintiff’s title to said motor 
vehicle be quieted against the claim of the defendant, 
and for such other relief as to the court may seem 
proper.’’ The defendant answered, alleging the lien, 
and that the mortgage was taken in good faith, and 
asked that ‘‘the court find that said notes and mortgages 
above stated constitute and are a first lien upon said 
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property, and order and direct the plaintiff above 
named to sell the said car subject to the lien of this 
defendant.’? The court found in favor of the plaintiff, 
canceled the defendant’s mortgage, and decreed that 
the automobile be sold and the proceeds paid over to 
the school fund of the county, and the defendant has 
appealed. 

After the adoption of the prohibitory amendment 
of the Constitution, the legislature enacted a compre- 
hensive statute of 60 sections (Laws 1917, ch. 187), the 
purpose of which is to prevent the manufacture and 
sale of intoxicating liquors in this state, and to dis- 
courage, and as far as practicable prevent, the use of 
intoxicating liquors as a beverage, or for any purpose 
other than those specifically named in the statute, and 
to that end to prevent the unlawful importation of in- 
toxicating liquors into this state. 

The able and exhaustive briefs of counsel, which have 
heen of great assistance to the court, are principally 
devoted to a discussion of the intention of the legisla- 
ture and the meaning of the statute as to the question 
herein involved. 

The purpose of this important statute is not only to 
prevent intoxication, but also to do away with the 
manufacture and sale of liquors for beverage purposes, 
and to discourage, and, as far as practicable, to pre- 
vent its use for any other purposes than those express- 
ly permitted by the statute. Such legislation must be 
liberally construed in furtherance of the high moral 
purposes aimed at. Indeed, the statute so expressly 
provides: ‘‘The legislature hereby declares this act 
to be for the immediate preservation of the public 
peace, health and safety, and all its provisions shall 
be liberally construed for that purpose.’’ Section 58. 

But, in ascertaining the legislative will, it must be 
borne in mind that forfeitures are not favored in the 
law, and even this statute must not be construed to 
forfeit the property of innocent citizens, unless, from 
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the statute itself in the light of its object and existing 
conditions, it is manifest that the legislature considered 
such forfeiture necessary for the ‘‘preservation of the 
public peace, health and safety.’’ 

The statute deals with three different phases of the 
evil aimed at: First, the buildings or places where 
liquors are kept for sale or for some unlawful purpose; 
second, the liquors themselves, ‘‘together with the 
vessels containing it and any other personal property 
actually and directly used in connection therewith’’ 
(section 41); and, third, ‘‘the unlawful transportation 
of intoxicating liquors’’ (section 42). Sections 28-40 re- 
late to ‘‘buildings, tenements, or places where intoxicat- 
ing liquors are manufactured, sold, stored, kept for sale, 
or barter, or given away in violation of law, or where 
persons resort for purposes of drinking intoxicating 
liquor as a beverage, and all such intoxicating liquors, 
bottles, lockers, glasses, jugs, kegs, pumps, bars, con- 
tainers, fixtures and other property used in maintaining 
such place, contrary to law or in violating any pro- 
visions of this act.’? These are ‘‘declared to be com- 
mon nuisances, and may be penalized, abated, and 
enjoined as hereinafter provided.’’ Section 28. 

Section 41 considers the liquors themselves, and 
provides for a search of suspicious places under a war- 
rant issued upon complaint of an officer or ‘‘credible 
resident freeholder;’’ and, if intoxicating liquor is 
found, it is to be seized, ‘‘together with the vessels 
containing it and any other personal property actually 
and directly used in connection therewith.’’ If a 
person is found in possession of the liquors, ‘‘final 
judgment of conviction in such proceedings shall be in 
all cases a bar to any suits for the recovery of the 
same, or other personal property actually and directly 
used in connection therewith, or the value of the same, 
or for damages alleged to arise by reason of the seizing 
and destruction thereof, and, on conviction, judgment 
shall be entered directing that containers or other 
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receptacles hereinbefore mentioned, and other personal 
property actually and directly used in connection with 
the said violation, shall be ordered sold by the court 
at public sale on ten days’ notice and the proceeds paid 
into the school fund as in case of fines and forfeitures.’’ 

The first part of section 42 continues the same sub- 
ject, and provides that, if no one is found in possession, 
the officer ‘‘shall post in a conspicuous place on the 
building or premises a copy of his warrant, and take 
possession of the liquors and the containers or vessels 
containing the same, and other personal property used 
_in connection therewith.’’ If no one appears at the 
hearing, or if any one appears and is found guilty, the 
‘‘liquors, containers and vessels mentioned herein- 
before shall be immediately destroyed.’’ 

The remainder of section 42 deals with transporta- 
tion of liquors: ‘‘Any car, automobile, vehicle or 
means of transportation which shall be engaged in, or 
used for, the unlawful transportation of intoxicating 
liquors is hereby declared a common nuisance and may 
be abated as in this act provided. Any peace officer 
having probable cause to helieve that such vehicle is 
being used for the unlawful transportation of intoxicat- 
ing liquors, shall make search thereof with or without 
a warrant, and in every case where a search is made 
without a warrant the officer shall take the vehicle 
and the persons in charge thereof into custody and 
forthwith shall file a complaint and a warrant shall 
issue and the case thereafter shall proceed in all 
respects as is provided in this and the preceding sec- 
tions.”’ 

The procedure in ‘‘this and the preceding sections’’ 
is not in all respects the same, and this presents one 
of the difficulties in ascertaining the meaning of the 
legislature. , 

The provision in regard to unlawful transportation 
of liquors is very brief. The intention of the legisla- 
ture as to the liability to forfeiture, and manner of en- 
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forditig that liability, must be derived from its rafeesnee 
to ‘‘preceding sections.’’ 

The fact that the provision as to the seizure of 
liquors and any other personal property actually and 
directly used in connection therewith and the provision 
as to transportation of liquors are found in the same 
section ig an indication that the procedure is to be the 
same in both. But the force of this suggestion is 
weakened by the fact that there are inconsistent pro- 
visions for the disposition of the articles seized in 
counection with the liquors kept unlawfully where no 
nuisance is declared. In one place they are required 
to be sold and the proceeds paid into the school fund, 
and in another place the provision is that such articles 
shall be ‘‘immediately destroyed.’’ 

An automobile used in the unlawful transportation of 
liquors is declared to be ‘‘a common nuisance and may 
be abated as in this act provided.’?’ That part of the 
act that provides specifically how a nuisance is to be 
abated is section 28 and the following sections relating 
to the buildings or places where liquors are kept for 
sale or for some unlawful purpose, ete. Section 29 
provides: ‘‘Whenever a nuisance is kept, maintained 
or exists, as defined in this act,’’ proceedings shall he 
begun in equity, as was done in this case. And section 
32 provides how a nuisance shall be abated: ‘‘If the 
existence of a nuisance be established in an action as 
provided in this act, or in a criminal proceeding, an 
order of abatement shall be entered as a part of the 
judgment in the case, * * * and shall direct that 
all intoxicating liquors and the receptacles in which 
said liquors are kept with unlawful intent shall be 
seized and held subject to the order of the court. 
* #* * Wor removing and selling movable property, 
the officer shall be entitled to charge and receive the 
same fees as he would for levying upon and selling 
property on execution.’? The next section (section 33) 
provides: “‘The proceeds of the sale of the personal 
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property, as provided in the preceding section, shall 
be applied in payment of the costs of the action and 
abatement, and the balance, if any, shall be paid to the 
defendant.’’ 

These provisions for disposing of personal property 
found in buildings which are condemned because in- 
toxicating liquors are unlawfully sold or disposed of 
therein, and the provisions in regard to the unlawful 
transportation of such liquors, are the only provisions 
declaring a nuisance and providing how it shall be 
.abated. The bars, counters, furniture and like property 
are apparently considered of too much importance and 
value to be forfeited to the state, as are the ‘‘contain- 
ers or vessels containing the same, and other personal 
property used in connection’? with the liquors unlaw- 
fully kept, when the building and more valtable 
articles are not condemned. That is, if no unlawful 
trade or business is carried on in the place where the 
liquors are kept, the containers and other articles in 
which the liquors are stored are of comparatively little 
value, and are at once forfeited; but in running a 
secret saloon, or trade in liquors, the building and 
furniture, being of more consequence, are declared to 
be a nuisance, and the abatement is more formal and 
- the values differently disposed of. .An automobile or 
car may (as in this case) be of more value than some 
buildings so used, and it is not unreasonable to treat 
such property accordingly. In such case, the owner, 
which would include a mortgagee, is not to have his 
property rights affected by the proceedings, except 
as stated in connection with the abatement of a nuisance 
under the act. ‘‘If the owner appears and pays all 
costs of the proceedings and files a bond with sureties 
to be approved by the clerk of the district court in an 
amount to be ascertained by the court, or, in vacation 
by the judge or clerk of the court, conditioned that he 
will immediately abate said nuisance, ”’ it may release 
the building, if a building is involved in the proceedings, 
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but ‘‘the release of the property under the provisions 
of this section shall not release it from any judgment, 
lien, penalty or liability to which it may be subject by 
law.’’? Section 34. When a nuisance is abated under 
the act, the penalty or liability to which personal 
property is subject is plainly specified in sections 32 
and 33. 

The statute provides for making chattel mortgages a 
matter of public record, and contemplates that, when 
properly executed and filed for record, subsequent 
interests acquired therein shall be subject to the 
mortgagee’s lien. If the forfeiture of the property ex- 
tends under all circumstances to the mortgagee’s title, 
‘hen this statute is so far a modification of the chattel 
mortgage statute. If it was intended to forfeit the 
interest of an innocent mortgagee, instead of declaring 
the automobile a nuisance and subjecting it only to the 
cost of abatement, as in other cases of property of such 
value, it seems probable that the chattel mortgage stat- 
ute would have been mentioned and some further pro- 
yision made with reference thereto. Some _ pro- 
vision might have been inserted requiring the mortgagee 
to take certain specified precautions against the use 
of the property in violation of the act, or providing a 
severe penalty for using mortgaged property for such 
purposes without the knowledge of the mortgagee, or 
some similar additional provision. 

Construing the statute as a whole, we cannot find 
that the legislature considered that it was necessary 
to forfeit the property of an innocent party, in the 
amount of $2,350, for the ‘‘preservation of the public 
peace, health and _ safety.’’ 

The judgment of the district court is reversed and 
the cause remanded for further proceedings. 

REVERSED. 


Morrissey; ©. J., and Lerron, J., not sitting. 
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Aupricu, J., dissenting. 

This opinion lays great stress about the courts not 
favoring forfeiture. That is true; but there is not 
an instance ou record in a case like the one at bar 
where the question of police regulation is the issue, 
when it views with disfavor this general provision of 
police power and forfeiture. Courts do not under 
any cirewnstances for a moment stop to parley or listen 
to the technicalities of the casualist when the issue is 
.to stop pestilence and famine, and to promote good 
health and to prevent contagious disease. Under such 
circumstances the doctrine of forfeiture is not out of 
place, or a mere empty jargon, and to object to it, in 
a case like the one at bar, is a subterfuge which re- 
peals a-statute enacted in behalf of good health and 
good morals. 

When property is employed in a business that is pro- 
ductive of crime and debauchery, it is subject to this 
despised doctrine of forfeiture. This is the policy 
recognized and pursued by our federal government in 
its revenue laws and in all of its operations against 
nuisanees, such as the illicit traffic in liquor. 22 Cye. 
1643. The law for controlling the distillery, for frauds, 
is constitutional. United States v. McKinley, 4 Brewst. 
(Pa.) 246; United States v. Distillery, 25 Fed. Cas. 
8&6. No. 14965. Also it is federal law as well that 
forfeiture of snirits at a distillery fraudulently operated 
extends to the interest of the mortgagee, althongh 
ignorant of the frands. 22 Cve. 1644, and United 
States v. Seven Barrels of Distilled Oil, 27 Fed. Cas. 
1095. No. 16283. ; : 

When this majority opinion railed at the nolicv of 
forfeiture resorted to by the government, it simply is 
criticising a policy adonted bv our government more 
than a century avo. and adonted also by every state 
in the Union to promote better morals. better health, 
and to keen in check the lawless element in every 
community in this entire country. This samie. policy, so 
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long having the approval of our federal government, 
has been adopted by the state government of Nebraska, 
and to interfere with it in a situation. like the case at 
bar is certainly bad public policy, for it turns the 
automobile loose upon every community in this state to 
be an instrument of law breakers, as is desired in the 
illicit traffic of liquor. This places a premium upon 
lawlessness. Better protect morals and health than an 
automobile dealer who is selling his machine on credit to 
criminals as an agency to debauch and promulgate. 
crime. 

This Nebraska statute, as found in chapter 187, Laws 
1917, is declared to be for the immediate preservation 
of public peace, health and safety. Thus this chapter 
is brought squarely under the head of police regula- 
tion, and was enacted for the purpose of aiding and 
abetting that feature of the law in this state; and 
for one to interpret the object and purpose of this law 
so as to make it nugatory and to abort legislative in- 
tent is assuming a responsibility which the court 
surely ought to hesitate to do. The general purpose, 
aim and object of this chapter 187 is a mathematical 
demonstration of the lofty purpose of legislative intent, 
and the despised doctrine of forfeiture is the govern- 
ment agency usually employed in cases of this kind 
to protect society, to promote good morals and general 
sobriety everywhere. In a situation like the case at 
bar, to hide behind forfeiture and refuse to give the 
legislature an honest and intelligent intent is to defy 
decency, to aid and abet lawbreakers, and to open wide 
the doors to bootleggers, and to put a premium upon 
lawlessness everywhere, and trample under foot the in- 
tention of the legislature that enacted a law in good 
faith intended to make a general nuisance out of an 
automobile when used in unlawful transportation of 
liquor. 

The opinion argues that, to take this automobile and 
confiscate it, and thus deprive an innocent mortgagee 


Vou. 103] JANUARY TERM, 1919. 363 


State v. Jones-Hansen Cadillac Co, 


of his holdings, is wrong and should not have the sane- 
tion of the courts. The enactment of this liquor statute 
in Nebraska, which provides for declaring an automobile 
engaged in the illicit traffic of liquor as being a nuisance, 
and for confiscating and selling it, the proceeds of the 
sale to be used in first paying costs, and the remainder 
turned into the school fund, has the approval of federal 
law, as the revenue policy of the United States demon- 
strates. This is an action in a sense im rem and pro- 
ceeds against the automobile, declaring it a public 
nuisance, and abates it by ordering it sold. This pro- 
ceeding is not against the defendant personally, but to 
determine the ownership of the automobile for the 
purpose of giving. a good title, when the state sells it, 
to abate a nuisance, and to promote good health and 
morals. 

It is a policy of civil government to protect society 
against the lecherous, criminal influence of the outlaw 
liquor traffic, and the state of Nebraska, proceeding 
along statutory lines to do this, should not, in our 
opinion, be molested or prevented from so doing. It 
seems to us this majority opinion should have taken 
into consideration such cases as are found in United 
States v. One Black Horse, 129 Fed. 167. This:is a 
case where a horse and buggy was hired by a liveryman 
to a man who used them in smuggling liquor across a 
state line, and just as in the case at bar, without the 
knowledge of the mortgagee, and also in that case, as 
in the case at bar, the issue was to evade the law under 
sanction of the courts, and afford protection to the 
innocent mortgagee, but in that case, as in this one, the 
court ought to have said: ‘‘The redress of the innocent 
claimant (as in the case of the innocent mortgagee) is 
from the wrongdoer himself or by application to the 
officers of the government usually vested with authority 
to remit forfeiture.’’ United States v. Two Bay Mules, 
36 Fed. 84; 22 Cyc. 1681. This wrongdoer had a credit 
of $2,350 to buy an automobile to transport liquor from 
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a wet into a dry state, so these defendants were not 
without protection. 

Viewed in the light of federal and state authority, 
the legal conclusion of all this is that the unlawful acts 
of the owner of this automobile finds the mortgagee, 
the defendant herein, just the same as if he had com- 
mitted the crime himself. Dobbins Distillery v. United 
States, 96 U. 8. 3965. 

Courts have said: ‘‘Every owner of property holds 
title thereto subject to the authority of the state to so 
regulate its use and enjoyment as to prevent and abate 
public nuisances, and the enforcement of that authority 
works no legal wrong.’’ City of Waterloo v. Waterloo, 
C.F. é N. R. Co., 149 Ia. 129. 

When an automobile is used illegally to transport 
liquor from wet into dry territory, it is a violation, 
not only of state law, but is in defiance of federal - 
statute, and this majority opinion refuses, not only 
to give effect to this state law, but turns down federal 
law upon this same subject and enacted for the same 
purpose that this law, found in chapter 187, Laws 1917, 
was enacted to protect health and good morals. It 
seems to us that it is the duty of this court to recog- 
nize this federal law and not turn it down on some 
technical construction. Mugler v. Kansas, 123 U. S. 
623; New Orleans Gas Co. v. Louisiana Light Co., 
115 U. S. 659. 

In the interpretation of the provisions of the -stat- 
ute, a court should take them to mean what they say, 
and that the legislature intended to say what it did. 
If in making an interpretation we find the law sus- 
ceptible of two meanings, one which carries out what 
the law was enacted to cure, and the other which makes 
the law inadequate to do what was desired to be ac- 
complished, then the rule is to give it the meaning that 
accomplishes the original purpose. ‘‘The fallacy of 
the argument lies in part in disregarding the distinction 
between a proceeding to abate a nuisance, which looks 


Vor. 103] JANUARY TERM, 1919. 365 


State v. Jones-Hansen Cadillae Co. , 


only to the property that in the use made of it con- 
stitutes the nuisance, and a proceeding to punish an 
offender for the crime of maintaining a nuisance. 
These two proceedings are entirely unlike. The latter 
is conducted under the provisions of the criminal law, 
and deals only with the person who has violated the 
law. The former.is governed by the rules which relate 
to property, and its only connection with persons is 
through the property in which they may be interested. 
That which is declared by a valid statute to be a 
nuisance is deemed in law to be a nuisance in fact, and 
should be dealt with as such. The people, speaking 
through their representatives, have proclaimed it to 
be offensive and injurious to the public, and the law 
will not tolerate it. The fact that keeping a nuisance 
is a crime does not deprive a court of equity of the 
power to abate the nuisance.’’ Carleton v. Rugg, 149 
Mass. 550. 

These two proceedings are entirely unlike. We 
have had many statutes enacted in the name of police 
regulation. Among the many prominent and recent 
ones, we find an apt discussion of this court in State v. 
Fanning, 97 Neb. 224, and it is especially in point be- 
cause it is written by the author of the opinion from 
which we are dissenting. The provisions of our pro- 
hibition law declaring automobiles a nuisance when used 
in the transportation of liquor are not unlike our game 
law, which provides for the forfeiture of fish. nets 
and their destruction. It certainly is unfortunate for 
the people of Nebraska that the author of the opinion 
in State v. Fanning, supra, did not have the same light 
and the same inspiration when he wrote the opinion in 
the State of Nebraska v. Jones-Hansen Cadillac Co. 

We do not care to pursue this matter further, be- 
lieving that we have pointed out the fallacy of the 
majority opinion and the errors adopted, and that the 
legislature still has time to pass a Jaw that will soon 
remedy the errors of this majority opinion. We be- 
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lieve it is erroneous and contrary to law, and is plainly 
wrong from the standpoint of public policy. Wrong, 
because it gives the wrong construction to legislative 
intent, and further wrong because it is in square con- 
flict with the United States statute upon the same sub- 
ject and enacted for the same purpose, and therefore is 
against the policy of the federal government and of good 
morals; and we feel it incumbent upon us to do our 
little bit in pointing out the errors we believe the 
court has fallen into. This opinion from the standpoint 
of law, good morals, history, fact, and precedent should 
have upheld Cass county and the state of Nebraska. 

We now face this situation in enforcing the liquor 
law. The. owner of an automobile can use his machine 
to transport liquor into Nebraska with impunity. All 
he has to do is to have some one of his gang produce a 
chattel mortgage, and under the authority of the Neb- 
raska supreme court this selfsame mortgagee can claim 
his machine while it is being used to transport liquor 
in violation of law. And because of this situation, and 
because when an automobile is so used it is a nuisance 
and should be abated as the statute provides by invok- 
ing the law of forfeiture, for these reasons, and for 
other points in this dissenting opinion, I cannot concur 
in the opinion as adopted. 


Francis M. W. Prick &v Ab., APPELLANTS, v. CITY OF 
LIncoLn ET AL., APPELLEES. 


Firep Marcn 27, 1919. No. 20208. 


1. Municipal Corporations: PAvINc: INTERSECTION. Under section 4524, 
Rev. St. 1913, the term “intersections” as applied to streets means 
that space occupied:by two streets at the point where they cross 
each other. 

Petition. When a petition to pave a certain 

street by its terms refers to the number of a paving district 

created by ordinance. such petition will be held to relate to the 
paving district as created. 
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: BoarpD oF EquaLizaTion: Notice. “A notice of the sitting 
of the city council as a board of equalization for the purpose of 
equalizing a proposed special assessment, correcting errors, hear- _ 
ing complaints, etc., is sufficient if it comply substantially with the 
provisions of the statute requiring such notice.’ Medland v. 
Linton, 60 Neb. 249. 


AppeaL from the district court for Lancaster county: 
ALBERT J. CornisH, Jupar. Affirmed. 


{ W. T. Thompson and F. M. W. Price, for appellants. 
C. Petrus Peterson and Charles R. Wilke, contra. 


Dean, J. 

Plaintiffs sought to enjoin the city of Lincoln from 
proceeding to collect a paving assessment levied upon 
certain city real estate owned by them. The suit was 
dismissed, and plaintiffs appealed. 

The record consists of the pleadings, the court’s 
special findings of fact and conclusions of law, and the 
judgment. A bill of exceptions has not been filed. 
Plaintiffs concede that the findings of fact are ‘‘war- 
ranted by the evidence,’’ but they except to the con- 
clusions of law. 

Ordinance No. 873, creating paving district No. 190, 
provides generally, among other things, that the dis- 
trict ‘‘shall include that part of Washington street 
from the west line of Seventh street to the east line 
of Sixteenth street.’?’ The ordinance then describes 
by metes and bounds the property in the district sub- 
ject to assessment, including that of plaintiffs, and 
continues: ‘‘Grading to be from lot line to lot line. 
The width.of the roadway to be paved in said dis- 
trict shall be 30 feet, and the cost of the paving the 
same including the cost of paving the intersections 
shall be assessed against the property in said district 
benefitted in proportion to the benefits not exceeding 
the cost of paving.’’ 

Under the ordinance and pursuant to the petition, 
Washington street, that extends east and west, was 
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paved from the east line of Seventh street to the east 
line of Sixteenth street, and, as pointed out in plain- 
tiffs’ brief, ‘‘the city council caused to be guttered, 
curbed and paved a thirty-foot roadway on each side 
of the thirty-foot roadway on Washington street, on 
Highth, Ninth, Twelfth, Thirteenth, Fourteenth and 
Sixteenth streets from lot line to lot line and on Tenth 
street a roadway paved forty feet wide from lot line 
to lot line, and that the cost of this extra work wa | 
$2,881.72.”’ 

The argument of plaintiffs is that the ordinance 
contemplates a continuous pavement from Seventh to 
Sixteenth street of a uniform width of thirty feet. We 
are unable to so construe the language of the ordinance. 
The term ‘‘intersections,’’ as applied to streets, is 
defined as ‘‘the space occupied by two streets at the 
point where they cross each other.’’ City of Crowley 
v. Police Jury of Acadia Parish, 138 La. 487. Under 
plaintiffs’ construction of the ordinance the words, 
“including the cost of paving the intersections,’’ would 
be meaningless. 

Plaintiffs say the petition is insufficient, and argue 
that ‘‘there is a material variance between the ordi- 
nance creating and defining the district and the peti- 
tion praying for the work.’’ The validity of the ordi: 
nance is conceded. The ordinance provides ‘‘that pav- 
ing district No. 190’” shall extend ‘‘from the west line 
of Seventh street to the east line of Sixteenth street.’’ 
The petition prays that Washington street be paved 
“from Seventh to Sixteenth street in paving district No. 
190.’’ The language of the petition adopts the bound- 
aries of paving district No. 190. It is obvious from 
an examination of the record that in this respect 
plaintiffs have no just cause for complaint. 

Plaintiffs say that the notice of the sitting of the 
council as a board of equalization is invalid because it 
was a blanket notice and designates, not onlv district 
No. 190, but five or six other districts as well. Inas- 
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much as paving district No. 196 is the first one named 
in the notice, we do not see how plaintiffs were preju- 
diced. In support of their contention they cite Ambler 
v. Patterson, 80 Neb. 570, 575, and Patterson v. Reiter, 
91 Neb. 56. These cases do not seem to be in point. 
The blanket notices there referred to were with respect 
to suits under the ‘‘Seavenger Act,’’? and it was 
held that, as each tract involved a separate suit, the 
notices should therefore be separate. The notice in the 
present case seems substantially to comply with the re- 
quirements of section 4535, Rev. St. 1913. Medland v. 
Linton, 60 Neb. 249. : 

Among other things, the court found that plaintiffs, 
‘having failed to appeal from the action of the board 
of equalization, were therefore estopped from main- 
taining this action and from attacking collaterally the 
proceeding therein. It is not necessary to decide this 
point because of the view we have taken upon the 
merits. 

Finding no reversible error, the judgment of the 
district court is 

AFFIRMED. 


Letton and Cornisu, JJ., not sitting. 


Peter C. ENGAARD, APPELLANT, v. CHARLES P. Scumipt, 
APPELLEE. 


FILep Marcu 27, 1919. No. 20402. 


Homestead: Loan: Lien. Where a married man borrowed money and 
at the time informed the lender that he intended to use a part or 
all of it to pay for a homestead previously purchased and con- 
veyed, and the money is actually so used, such fact is not suf- 
ficient, when standing alone, to entitle the lender to a lien for 
the purchase price. ° 


Apprat from the district court for Kearney county: 
Witiiram C. Dorsty, JupcE. Affirmed. 
Neb. 103.—24, 
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Engaard v. Schmidt. 
M. D. King, for appellant. 
J. L. McPheely, contra. 


Dean, J. 

This is an action to foreclose a real estate mortgage 
on three town lots in Minden. Defendant is a married 
man. His wife did not join in the execution of the 
mortgage. The court granted a decree as to lot 1, 
because it was not a part of defendant’s homestead. 
From that part of the decree denying relief as to lots 
2 and 3 on the ground that such lots with their ap- 
purtenances constitute defendant’s homestead, plain- 
titf appealed. 

The homestead was of less value than $2,000. The 
two lots in question here were apparently bought by 
defendant and deeds delivered in March and July, 1905. 
He borrowed money from plaintiff, a part whereof, 
namely $80, he paid to the vendor for the lots in 
February and September, 1906. The note and mortgage 
sued on bear date of November 17, 1906, and are in 
the principal sum of $200. 

There is an entire absence of proof of an agreement 
or understanding between the parties that plaintiff 
would use the money to pay for the lots. So far as the 
record discloses, defendant was at liberty to use the 
money for any purpose that he chose. It was shown 
that he did apply some of the money to other 
purposes. The transaction appears to have been only 
a general loan. In such case the weight of authority 
seems to be that in the absence of agreement the lender 
does not stand in the place of the vendor so as to be 
entitled to a vendor’s lien on the homestead of the 
borrower. 13 R. C. L. 604, sec. 67. The fact that 
a married man borrowed money and told the lender 
at the time that he intended to use the money, or a 
part of it, to pay for a homestead previously pur- 
chased, and the money is actually used for that pur- 
pose, is not sufficient, when standing alone, to entitle 
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the lender to a lien for the purchase price. In the 
present case the parties did not stand in the relation 
of vendor and purchaser, nor was a vendor’s or other 
lien created. The debt was created and conveyauces 
delivered long before the loan was made. Plaintiff did 
not pay the debt at the instance of the debtor, but 
merely loaned money directly to him without agree- 
ment respecting the use to which it was to be ap- 
plied. Rodman v. Sanders, 44 Ark. 504; Griffin v. 
Proctor’s Adm’r, 14 Bush (Ky.) 571; Carey v. Boyle, 
53 Wis. 574, 581. 
' Plaintiff not having acquired a vendor’s lien upon 
defendant’s premises, and defendant’s wife not having 
joined in the execution of the mortgage upon the home- | 
stead, the property herein claimed as a homestead is 
not therefore subject to execution or forced sale in 
satisfaction of plaintiff’s judgment. Rev. St. 1913, 
sec. 3078. 

We do not find reversible error. The judgment is 
therefore in all things 

AFFIRMED. 


Sevewick and CornisH, JJ., not sitting. 


Frank O. JOHNSON, APPELLEE, v. MaryLanp CasuUALTY 
CoMPANY, APPELLANT. 


Firep Marcu 27, 1919. No. 20432. 


1. Insurance: LiaBitiry JNSURANCE: SUPERSEDEAS Bonp. A “con- 
tractors’ employers’ policy,” insuring an employer against loss 
arising from personal injury to employees, which stipulates that 
the insurer “will, at its own costs, * * * investigate all ac- 
cidents and defend all suits even if groundless, of which notices 
are given to it,’ obligates the insurer on appeal from a judgment 
recovered by the employee against the employer to protect such 
employer pending the appeal by furnishing a supersedeas bond. 

In an action on a contractors’ employers’ bond, 

if the insurer appeals and does not furnish a supersedeas bond, 

the insured may pay the judgment and maintain an action against 
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the insurer for an amount not exceeding the liability stipulated 
in the poliicy. 1 


AppeaL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupce. Affirmed. 


Montgomery, Hall & Young, for appellant. 
Lambert, Shotwell & Shotwell, contra. 


Dean, J. 

Plaintiff is a contractor engaged in wrecking build- 
ings. He recovered a judgment against the Maryland 
Casualty Company, hereinafter called the company, on 
a ‘‘eontractors’ employers’ policy’? for $6,215.21, and 
an additional sum of $300, as an attorney’s fee taxed 
as costs. Defendant appealed. 

. P. J. Culver, an employee of plaintiff, recovered a 
judgment against him for $5,000 for personal injuries 
sustained while engaged as a workman in wrecking the 
old courthouse at Omaha. That judgment is the basis 
of the present case. The company having been notified, 
as the policy provided, took charge of the trial of the 
case in the district court. When the judgment was 
rendered there against this plaintiff, the company in- 
formed him that it intended to appeal the case to this 
court, but that it would not furnish a supersedeas bond. 
They wrote him that they had ‘‘no doubt but that the 
plaintiff (Culver) will now cause execution to issue, 
and levy it upon your property if any possible levy 
can be made, and so, in order to have a review of the 
judgment, it will be necessary to furnish a bond in 
double the judgment and costs, which would be about 
$10, 500 or $11,000, to be absolutely on the safe side. 

ae Kindly let me hear from you at an early 
date relative to the supersedeas bond, and oblige.’’ 

On the day following the receipt of this letter plain- 
tiff notified the company, in substance, that he would 
not furnish a supersedeas bond. Thereafter the com- 
pany appealed, but, having failed to furnish a bond, 
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Culver, the judgment creditor, while the case was 
pending in’ this court, caused two or more executions to 
issue, and finally levied on certain property of plaintiff. 
To protect his property from forced sale, and to pre- 
serve his credit generally, plaintiff settled the judg- 
ment by giving Culver his promissory note for the 
full amount of the recovery. Shortly thereafter plain- 
tiff and Culver, without notice to the company, by 
stipulation, caused the appeal to this court to be 
dismissed. On refusal of defendant to pay plaintiff the 
amount of the Culver judgment with interest and 
costs, this action was commenced. 

The policy contains these provisions that are mate- 
rial to this inquiry: ‘‘The company’s liability for loss 
from an accident resulting in bodily injuries, including 
death resulting therefrom, to one person is limited to 
five thousand dollars ($5,000). * * * In addition to 
these limits the company will, at its own cost (court 
costs, and all interest accruing after entry of judg- 
ment upon such part thereof as shall not be in excess of 
the limits of the company’s liability as hereinbefore ex- 
pressed, being considered part thereof) investigate all 
accidents and defend all suits even if groundless, of 
which notices are given to it as hereinafter required. un- 
less the company shall elect to sertle the claim or suit. 
* * * The company is not responsible for any settlement 
made, or any expenses incurred by the assured, unless 
such settlements or expenditures are first specifically 
authorized in writing by the company.”’ 

Defendant argues that it is not liable because the 
appeal of the Culver case was: dismissed by stipulation 
without the consent of the company. Defendant’s argu- 
ment is not tenable. The liability of the company under 
the policy became absolute when the time expired for 
filing a supersedeas bond. Hence notice was not re- 
quired. The Culver judgment was a source of great 
embarassment to plaintiff, in that it prevented him from 
obtaining contracts, his prospective patrons informing 
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him that they would not give him employment while 
the Culver judgment remained unsatisfied because they 
cid not want to be annoyed by garnishment proceedings 
and the like. 

A fair construction of the policy, which, if ambiguous, 
we are required to construe most strongly against the 
company, leads us to conclude that the judgment must be 
affirmed. Clearly it was not incumbent on plaintiff to su- 
percede the Culver judgment. It is equally clear that de- 
fendant was obligated by the terms vf the policy to satisfy 
the judgment, or, if it desired to appeal, to furnish a 
supersedeas bond to the end that plaintiff’s property 
might be protected from execution and his credit remain 
unimpaired. The premium on the policy was the con- 
sideration that plaintiff paid for this protection. De- 
fendant’s contract with plaintiff, as expressed in the 
policy, that it would ‘‘at its own cost * * * investi- 
gate all accidents and defend all suits’’ was not com- 
plied with by defendant when it refused to furnish a 
supersedeas bond. Plaintiff was left naked to his 
enemies while the company speculated on the result of 
an appeal. The language of the policy does not pre- 
vent an appeal by the company, but it seems clear to 
us that it owed to plaintiff the protection afforded by a 
supersedeas bond while such appeal was pending. The 
company having failed to supersede the Culver judg- 
ment, error cannot be predicated on plaintiff’s settle- 
ment and stipulation with Culver to dismiss the appeal 
without notice. Upton Cold Storage Co. v. Pacific Coast 
Casualty Co., 147 N. Y. Supp. 765; Rochester Mining 

Co. v. Maryland Casualty Co., 143 Mo. App. 555. In 
the present case the recovery did not exceed the amount 
stipulated in the policy. 

Finding no reversible error, the judgment is 
AFFIRMED, 
CornisH, J., not sitting. 
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Minerva OVERLANDER ET AL., APPELLANTS, v. PETER WARE 
ET AL., APPELLANTS: JOHN L. CLARK, APPELLEE. 
FiLtep Marcu 27, 1919. No. 20778. 

Judgment: SUPPLEMENTAL PROCEEDINGS: IssuEs. In supplemental pro- 


ceedings upon a judgnient, the parties to the action cannot reliti- 
gate the findings upon which the original judgment is based. 


Apprat from the district court for Douglas county : 
ALEXANDER C, Troup,.Jupce. Affirmed. 


Byron G. Burbank, for appellants. 
Alvin F, Johnson, contra. 


Dean, J. . 

This proceeding was instituted to obtain a supple- 
mental decree in the case of Overlander v. Ware, 102 
Neb. 216, to which reference is had for the main facts, 
which need not be repeated here. In this proceeding 
John L. Clark, hereinafter called appellee, prevailed in 
the district court, and all parties adversely interested, 
hereinafter called appellants, have appealed. 

In their application for a supplemental decree, ap- 
pellants asked an accounting for the rents, issues and 
profits of the land involved during the time the case was 
pending in this court on appeal. Appellants say in 
their brief: ‘‘This appeal involves the correct method 
of accounting by Clark for the 120 acres for the years 
1916 and 1917.’? They also argue that appellee was a 
eotenant of appellants, and that: ‘‘The court erred in 
not requiring the appellee, John L. Clark, to account 
to the appellants for the rents, issues and profits re- 
ceived by him from the 120 acres of land, in the form of 
the cash received by him and shares of the crops 
raised by tenants under him and sold by him and re- 
ceived by him and for the fair market value of the land- 
lord’s share of the corn raised by the said John L. 
Clark on the land. * * * The court erred in re- 
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quiring the appellee, John L. Clark, to account for only 
ilie reasonabic acucal value of the land.’’ 

.ue accree in the main case, in which Clark was 
aefenuaut and the appellants were either plaintins 
or cross-petitioners, provided that Clark should pay 
for the use of the land from the tune that he came into 
its possession until the rendition of the decree, namely, 
for the years 1914 aud 1915, on a cash rental basis 
approximating $3 an acre. The decree in the main case 
also makes provision that if Clark appealed to the su- 
preme court he would ‘‘pay the value of the use and 
occupation’’ of the land involved herein during the 
pendency of such appeal. To the same effect was the 
condition of the supersedeas bond that was executed by 
Clark on appeal. To the foregoing provisions in the 
decree and supersedeas bond respecting a cash rental 
basis of settlement, appellants took no exception, and, 
the judgment of the district court having been affirmed 
by this court, it seems to us that the judgment is final, 
and that appellants’ argument for a settlement on a 
different basis, namely, a tenant’s share basis while the 
case was pending in this court on appeal, is not tenable. 
The issue in question has been determined by the decree 
of the district court in the main case and by its af- 
firmauce here. Appellants, with knowledge of the facts, 
and in the absence of.mistake or of fraud having ac- 
quiesced in the judgment, cannot now iu a supplemental 
‘proceeding in the same case, where the parties and 
the issues are the same, take a different position that 
is prejudicial to the adverse party. It follows that the 
basis of settlement that appears in the decree is bind- 
ing on all parties alike, and all are alike estopped from 
substituting a different basis. 16 Cyc. 796-799; 10 R. 
C L. 702, see. 29. i 

We find no reversible error. The judgment is 
AFFIRMED. 
CornisH, J., not sitting. 
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Harry E. Woop, APPELLEE, v. ADVANCE RumuLey THRESHER 
COMPANY, APPELLANT. 


Fitep Marcu 27; 1919. No. 20269. 


Appeal; RepeLevin: EvipENCE: SUFFICIENCY. In a trial before a jury 
where the finding is based on conflicting evidence, the verdict 
will not be disturbed unless clearly wrong. The evidence ex- 
amined, and held sufficient to support the verdict of the jury. 


AppeaL from the district court for Kearney county: 
Harry 8. Duncan, Juper. Affirmed. 


J. L. McPheely, for appellant. 
M. D. King and F. L. Carrico, contra. 


ALDRICH, J. 

This cause of action is one in replevin for the posses- 
sion of a threshing outfit. Plaintiff purchased a 
threshing outfit from the defendant and gave a mortgage 
on same to secure payment of three promissory notes, 
to wit, one dated August 1, 1914, for $250, due August 
1, 1915, one for $400, due September 1, 1915, and one 
for $316, due September 1, 1916, and, in addition to 
securing payment on the machine, plaintiff assigned and 
gave permission to collectors of the defendant to take 
over threshing bills and to apply the same on the notes. 
Neither plaintiff nor defendant, as the record discloses, 
kept any book accounts of the payments that were made 
on the notes in this way. At the close of the threshing 
season of 1916, defendant took over the threshing - 
outfit and proceeded to advertise it for sale. The 
plaintiff then commenced this action in replevin. 

At the trial of the case, defendant introduced three 
notes (above mentioned) in evidence which bore indorse- 
ments amounting to only $156.99, claiming there was due it 
$939.20 instead of $97.14, found to be defendant’s special 
interest in the threshing ontfit. The defendant claimed 
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the burden of proof in support of payment was upon 
the plainuff. ‘he plaimtin assumed this burden and 
undertook to prove payment, and the record discioses 
this proof was unsatisfactory and not at all clear because 
Lig Statement as to payments was only general: Lor in- 
stance, he was asked the question as to how much he 
had paid on the $400 note. His reply was: ‘‘l don’t 
know for sure if I have or not.’’ On the other hand, the 
showing and the evidence on behalf of the defendant 
was just as haphazard, careless, and indefinite, and 
unsatisfactory as was that of the plaintiff. There is 
also evidence in the record that there were other notes 
because of a former transaction for another threshing 
outfit from this same company. There is another in- 
stance in this case which may have helped the jury to 
disbelieve the defendant and to believe the plaintiff. A 
witness by the name of Thorp swore he found these 
notes sued upon in the files of the defendant company’s’ 
office at Lincoln; and he also swore that he did not take 
possession of defendant’s office in Lincoln until Sep- 
tember 1, 1916, and that nothing had been paid on the 
notes since he had taken charge of the business. It is 
evident, therefore, that the defendant knew but little, 
if anything, and placed but little value upon these 
notes, and knew scarcely anything about the entire mat- 
ter, and its showing is just as unsatisfactory in the 
record as is that of appellee. There was no effort at 
all made to show that anything was done by the agents 
of the appellant to collect these notes sued upon. Neither 
was there any effort made to show that any payment 
was made on these notes other than those shown by 
indorsement heretofore referred to. As the record 
stands, the plaintiff had sworn as to the manner in 
which he had paid the $1,000. Then it was incumbent 
upon the defendant and it ought to have met that testi- 
mony by showing through its agents that such payments 
had never been made. 
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The entire issue resolves itself down to the square pro- 
position: Should we disturb the verdict of a jury based 
upon a square conflict of evidence, where the weight of 
the evidence preponderates in favor of plaintiff? This 
court has many times held that, where the issue is 
clearly one of a finding of fact, the verdict will not be 
disturbed unless clearly wrong. As there was no error in 
the instructions, and the verdict being based squarely 
upon the conflict of evidence, we adhere to the former 
holding of this court. 

The judgment is 

AFFIRMED. 

SEpewick, J., not sitting. 


JosHua MUNOCASTER, APPELLANT, v. GraHamM Icr CREAM 
ComPANY ET AL., APPELLEES. 


Firep Marcu 27, 1919. No. 20421. 


Master and Servant: WcRKMEN’S COMPENSATION AcT: ACTION AGAINST 
Tuurp Parry. Under the provisions of section 3659, Rev. St. 
1913, an employee has the right to sue a third party for dam- 
ages, even though his employer has settled with the employee in 
accordance with the provisions of the workmen’s compensation 
act, if he make his employer a party to the action. 


AppEaL from the district court for Douglas county: 
Wituram A. Repick, Jupcr. Reversed. 


Gray & Brumbaugh, for appellant. 
J. E. von Dorn, contra. 


AupricH. J. 

Plaintiff commenced an action against defendant to 
recover damages for personal injuries received growing 
out of the alleged negligence of the Graham Ice Cream 
Company. Plaintiff was an employee of the Baker Ice 
Machine Company, who had contracted to install some 
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machinery for the Graham Ice Cream Company. The 
Ice Machine Company settled with the plaintiff under 
the provisions of the workmen’s compensation act, and 
refused to proceed further and to commence an action 
for damages against the Graham Ice Cream Company on 
behalf of the plaintiff. So plaintiff, as is his right un- 
der the statute, commenced an action against both 
defendants to recover damages. 

Now the issue is: Can the plaintiff maintain this 
action under the provisions of section 3659, Rev. St. 
1913? It is claimed that plaintiff suffered his personal 
injuries and damages growing out of the carelessness and 
negligence of the Graham Tee Cream Company, which is 
a third party to the provisions of the workmen’s com- 
pensation act. In other words, after having received 
compensation under this act, does that bar plaintiff from 
commencing an independent action in damages against 
the’ Graham Ice Cream Company? Under the pro- 
visions of section 3659, the legislature intended, be- 
yond question, to give to the injured employee a right 
of action where the injury complained of grew out of 
carelessness or negligence of a third party, and we 
hold that plaintiff has the right to maintain this cause 
of action under section 3659, and is bound under its 
provisions to strictly follow the procedure provided for, 
and, in case of recovery of damages, the funds must be 
distributed in the matter of expense, ete., under the 
rrovisions of this act. Evidently the intent of the legis- 
lature was not to limit an employee to the recovery only 
of the workmen’s compensation act; but when, as a 
matter of justice, the employee was entitled to re- 
cover a greater compensation than is provided for in the 
«ct, then he had the right to proceed under the pro- 
visions of section 3659, and to recover as much as a 
jury would warrant for his damages and injuries, and, 
after so recovering, to deduct therefrom the necessary 
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expenses which his employer had been to in paying 
out under the provisions of the act. In other words, 
the plain provisions of this act must be carefully 
and accurately followed in all of its provisions. It is 
valid, and the plaintiff is entitled to whatever pro- 
visions of compensation there may be growing out of 
this act. The Baker Ice Machine Company is simply 
subrogated to the position of the plaintiff herein, and in 
case the Baker Ice Machine Company, after having set- 
tled with the employee under the workmen’s compensa- 
tion act, refuses to go ahead any further, and washes 
its hands of the whole proceeding, then plaintiff should 
not be prevented from proceeding under the pro- 
visions of this act, as he has done in this case. 

This case, therefore, is reversed and remanded for 
further proceedings. 

REVERSED. 
CornisH, J., not sitting. 


Letton, J., concurring. 

I coneur for a different reason. My view is that 
plaintiff’s right of action, if any, against the Graham 
Tce Cream Company, a third person with whom he had 
no contractual relations, is not given by the workmen’s 
compensation act, and that section 3659, Rev. St., 1913, 
allowing the subrogation of the employer, is merely to 
provide for the reimbursement of the employer for pay- 
ments made by him to the injured person, under the 
provisions of that act. 

If the employer, after paying the amount of the 
statutory compensation, refuses or neglects to bring his 
action against the negligent third party, this does not 
deprive the injured person of his right of action against 
the wrongdoer, but he should, as in this action, make his 
employer and the alleged wrongdoer both parties to the 
action. In such casej/ he is entitled to recover his 
damages from the third party, less the compensation 
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paid, as provided in section 3659, and the employer, if 
he asks tor the relief, will be entitied to a judgment 
equal to the amount of the compensation he has paid. 
Smale v. Wrought Washer Mfg. Co., 160 Wis. 331; 
Otis Klevator Co. v. Miller & Paine, 240 Fed. 376. 

This section should be construed, not to defeat the 
injured person, but to do justice between him and his 
employer. 


Sepewick, J., agrees with this concurrence. 


James C. KInsLER, APPELLANT, v. Casuary COMPANY OF 
AMERICA, APPELLEE: JESSE 8. PuILiips, INTERVENER, 
APPELLEE. 


FILED MaRcH 27, 1919. No. 20644. 


1. Insurance: NEw YorK CorproraATION: INSOLVENCY: ADMINISTRATION 
or ASsETs, In case of the insolvency of an insurance corporation 
organized under the statutes of New York, the intervener, who is 
the insurance commissioner of that state, has the right by virtue 
of the insurance laws of that state, and it is his duty, to take 
charge of all the property and credits of the insolvent corporation 
in this state, and to administer them in behalf of its creditors. 

2. : : . By virtue of the chartered rights of ap- 
pellee which Nebraska recognized and accepted, this intervencr 
fias the title to all the property and credits of the defendant in 
Nebraska as well as New York, for the purpose of settling with 
creditors. : 

3. Corporations: INSOLVENCY: ASSETS: ADMINISTRATION BY STATE OF- 
FIcerR. When a legislature provides for a state officer to adminis- 
ter the affairs of a corporation, and to settle with its creditors 
in case it becomes insolvent, this condition is a charter right of 
the corporation, and this right follows a corporation wherever it 
goes. 


AppeEaL from the district court for Douglas county: 
Wiuram A. Repick, Juper. Affirmed. 


James C. Kinsler, pro se. 
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Morsman, Maxwell & Crossman and Crane, Boucher & 
Sternberg, contra. * 


ALDHICH, d. 

‘the appellee herein is a foreign corporation, with its 
principal place of busimess in the city of New York, in 
ibe state of New York. ‘he appeliant is a resident ot 
the city of Omaha, and he begins this action to recover 
an attorney fee in the sum ot $654.73, and attaches and 
varnishees. One Jesse S. Phillips, insurance com- 
missioner of the state of New York, intervened on the 
the 4th day of May, 1917, by virtue of section 63 of the 
general statutes on insurance in the state of New 
York. The court found for the intervener, and plaintiff 
appeals. 

It is admitted that appellant herein performed the 
’ services for which he brings this cause of action. In 
fine, this is a case where there is no dispute about the 
facts. The question is: What is the proper application 
of the law to an admitted situation? 

Appellant contends that the Casualty Company of 
America, appellee, herein, came into the state of Nebras- 
ka from its home state of New York to do a general 
casualty insurance business; that at the time it came 
here and obtained a license to do business it sub- 
mitted itself to the laws of the state of Nebraska; that 
ii made a contract with the appellant (a Nebraska 
jawver) to perform certain legal services: that, by rea- 
son of performing these duties, the appellee became in- 
debted to appellant. This is admitted by appellee. Then 
in determining the liability here we are met with the 
proposition: Why the intervention of the insurance 
commissioner of New York? Can he take over and 
manage in behalf of the creditors of Nebraska the 
proverty of the appellee herein? 

The state of New York. under whose authority the 
insurance commissioner intervenes, gets into this case 
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by a New York statute. He has the power, and it is his 
statutory duty, to take charge of the insolvent appellee 
Lereim, and to administer all of the credits and pay off 
the indebteduess out of the assets of tlie insurance 
company. By virtue of the charter rights of appellee 
herein, which Nebraska recognizes and accepted, this 
intervener has the exclusive and absolute title to all 
property involved the same as though he were an in- 
dividual owner, and anything that an individual can 
do in managing his own property this insurance com- 
missioner, intervener herein, can do under and by vir- 
tue of its charter rights which it gets from section 63 
of the New York statutes. When the intervener 
became a party by virtue of statute to the case 
herein, then all the rights, powers and =  an- 
thorities that the casualty company have exercised under 
its charter, are now subrogated to the intervener herein. 
In summarizing, then, we say all the rights and in- 
terests in every respect have been taken over, and all 
the titles to property involved, by this intervener, by 
virtue of statutory authority which Nebraska has 
recognized and accepted. This New York statute upon 
which this insurance company is based, and which is 
a part of its charter, was enacted in the first place for 
the purpose of liquidating insolvent insurance com- 
panies, and this appellee was insolvent and in the 
bands of the insurance commissioner of New York, 
the appellee herein, before these attachment proceedings 
were commenced. The intervener then is here by statu- 
tory authority to wind up the affairs of this corpora- 
tion, and this is the purpose for which the title to the 
property of the appellee insurance company is taken 
over, and it is all done for the benefit of creditors. 
Nebraska recognized this right when it issued a license 
for this company to do business in this state, and there 
is nothing to prevent the enforcement of this condition 
in the state of Nebraska. It follows that every con- 


qa 
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dition and every restriction of the state of New York 
which gave the power of existence to the appellee herein 
is now taken over and must be respected and followed 
by this state. The state of Nebraska, when it issued 
the license to appellee herein, was charged with notice 
of the terms and conditions and the basis of authority 
upon which appellee did business, and thus entering 
into contract, and performed service for the appellee, 
was charged also with notice that these contracts and 
all business done with the company were subject to 
ihe fundamental law of its existence, and this charter 
provision, and it was a condition precedent to its 
entering business in the state of Nebraska that it was 
hased on section 63 of the New York statute, and this 
charter went with the company wherever it went and 
into whatever state it obtained license to do business, 
and notified the respective state in which it was doing 
business that, if the company should become insolvent, 
or neglected to pay its debts, all of the property, as- 
sets, and credits of every character should be taken 
over and become the absolute property of the insurance 
commissioner of New York. This property and these 
rights are subject to every provision of its charter right. 
Then it follows that the insurance corhmissioner is the 
trustee of an express trust, and in this capacity and 
this relation holds all of the property of the insurance 
company for and in behalf of the creditors thereof. The 
statute which clothes this commissioner with this trust, 
in legal effect, constitutes part of the charter of the 
corporation to do business which Nebraska assented to 
at the time it granted license. Bockover v. TIafe Ass’n 
cf America, 77 Va. 85. 

Appellant strenuously contends that in an action 
of this kind an attachment will be sustained to protect 
a resident creditor against the claim of a receiver of a 


foreign corporation. That position is qualified and 
Neb, 103.—25. 


386 NEBRASKA REPORTS. [Von. 103 


Kinsler v. Casualty Co. of America. 


limited by circumstances, and is not absolute. This 
position is not in point here because it overlooks the 
proposition that Nebraska accepted the condition and 
limitations and authority of this charter when it came 
with the company into the state to get license to do 
business. In support of this proposition, counsel cites 
Willitts v. Waite, 25 N. Y. 577. This is not decisive of 
any proposition herein involved, because the enactment 
of section 63 of the New York statute in 1875 overruled 
this case, because this was handed down in February, 
1871. The statute governing the situation here was 
enacted in 1875, four years later. Also Kelly v. Crapo, 
45 N. Y. 86, is likewise not in point, for the reason that 
the statute of 1875 has overruled this case. The case of 
Corn Exchange Bank v. Rockwell, 58 Ill. App. 506, is 
not in point here, because there is no statute in the 
state of Illinois providing for a situation like the 
New York statute. In the absence of statutory regula- 
tion, counsel’s cases would be absolutely in point. and 
would be decisive of the issue; but the issue is not 
controlled by common law or court decisions, but 
rather is a plain rule provided by statute which we 
ought to follow. Then counsel cites a discriminating 
ease in Zacher v. Fidelity Trust & Safety-Vault Co., 
106 Fed. 593, but it does not reach the situation we 
have here, because we have the title to the property 
vested in the insurance commissioner absolutely. We 
admit that the state owes a duty to its citizens to pro- 
tect them against the removal from our jurisdiction of 
property here located of insolvent foreign corporations, 
but foreign corporations came here with their charters 
limited, checked and hemmed in by a foreign statute, 
the statute of their home state; and, when this state 
admitted a corporation under these conditions and 
specific provisions, it is bound by it, and has entered 
into solemn contract to recognize the powers therein 
conveyed, and, under a situation like this, the only re- 
lief a domestic creditor can have is to comply with the 
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terms and conditions under which they were granted 
license to do business. When the appellee obtained 
liceuse and entered. into contract with this state to do 
business herein, it expressly reserved the right to have 
its affairs and all property interests adjudicated with 
reference to the insurance commissioner of New York. 
Chief Justice Waite has held this New York law, 
which creates this trust, makes of the intervener herein 
the statutory successor of the corporation, for the pur- 
pose of winding up its affairs. This intervener is an 
officer of the state of New York, and represents in this 
court the sovereign authority of a sister state in the 
performance of these duties, and he appears in the 
courts of Nebraska, not as an appointee, but as the 
statutory successor of this corporation to wind up its 
affairs. The corporation proper, by statute, is elimi- 
nated. Relfe v. Rundle, 103 U. S. 222. 

Nebraska, in dealing with this corporation, must deal 
with it subject to the rights and privileges which the 
state of New York conferred. It is true that this 
statutory successor has no extraterritorial power, and 
his acts and official duties must be confined within the 
borders of the state of New York. It is also true that 
a corporation is a creature of legislation and is endowed | 
with whatever powers its creator desires to give it, 
and it is again true that the legislature can provide 
-how ,and when an officer shall be called into being for 
the purpose of managing and directing certain affairs. 
Then it follows that, when the legislature create a state 
officer to administer the affairs of a corporation, and 
to settle with its creditors when it becomes insolvent, 
this condition is a basis of the charter rights of the 
corporation, and this right follows the corporation 
wherever it goes. Nebraska recognized this when it 
issued a license for the appellee herein to do business. 
If Nebraska did not want to recognize this right, or this 
condition upon which appellee entered into business in 
this state, it should have withheld the license. This 
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state was not compelled at any time to permit it to do 
business, but, having done so, without restriction, it is 
bound by the conditions of the corporate existence of 
the appellee to recognize and did recognize the New York 
statute, and said to this corporation, in recognition of 
its charter rights, that Nebraska, as a condition pre- 
cedent to issuing a license, recognized the power and 
_authority of the statute that forms the basis of its 
existence. 

This is an attribute of its charter and governs ab- 
sulutely. All of these things being true, there is but 
one thing this court can do, and that is, to affirm the 
decision of the court below, and in support of these 
views herein expressed, see Converse v. Hamilton, 
294 U. S. 248; Bernheimer v. Converse, 206 U.S. 516; 
Martyne v. American Union Fire Ins. Co., 216 N. Y. 183. 

AFFIRMED. 

Sxpewics, J., not ‘sitting. 


Antonta PITELKA, PLAINTIFY, v. Frank PITELKA, APPELLEE: 
Mamie G. BEAL, APPELLANT. 


Firep Marcu 27, 1919. No. 20771. 


1. Attachment: JurispIcTIon: IRREGULARITIES. The rule obtains in 
Nebraska that, by an affidavit for and publication of notice of 
the pendency of an attachment suit, the court obtains jurisdiction 
by the levy of the attachment; and subsequent irregularities in 
a proper proceeding render the proceedings voidable, but not 
void. Crowell v. Johnson, 2 Neb. 146. 

Held, in the instant case, that affidavit for serv- 

ice by publication and published notice, when construed together, 

gave the court jurisdiction to sell this property at sheriff’s sale. 


AppraL from the district court for Douglas county: 
Wits G. Srars, Jupce. Reversed, with directions. 


Murohy & Winters, for appellant. 


Morsman, Maxwell & Crossman, contra, 
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ALDRICH, J. 

The plaintiff some years ago recovered a judgment 
against the defendant in the court of common pleas 
of Cuyahoga county, Ohio, for $1,200. The Ohio court 
is a court of general jurisdiction and it is admitted 
that personal service was regularly had upon the 
defendant. The judgment is valid in all respects and no 
part of it ever has been paid. Suit was commenced in 
Douglas county on the judgment. On July 21, 1917, 
an affidavit for attachment was filed, which is in words 
and figures following: 

‘‘Comes now Antonia Pitelka, plaintiff in the above 
entitled action, and being first duly sworn on oath 
deposes and says that the claim in this action is for 
support of minor children of the defendant based upon 
a judgment of the court of common pleas in Cuyahoga 
County, state of Ohio, for the amount of $2,500, being 
the amount of judgment with interest thereon. Af- 
fiant further says that said claim is just, and that plain- 
tiff ought, as affiant believes, to recover thereon the 
sum of $2,500. Affiant further states that said de- 
fendant is a nonresident of the state of Nebraska,.and 
for that reason personal service cannot be had upon 
him. Affiant further says that the defendant is a joint 
owner of lot 14, block 86, South Omaha, Douglas 
county, Nebraska, as surveyed, platted and recorded, 
and lot 5 block 64, South Omaha, Nebraska. Plaintiff 
being a nonresident of the state, this verification is 
made by her attorney, Henry J. Beal. (Signed) Henry 
J. Beal.”’ 

An order of attachment was subsequently issued and 
service was had by publication. The followng notice 
was published in a newspaper from August 9, 1917, 
to August 30, 1917, hoth days inclusive. The notice 
follows: 

‘‘To Frank Pitelka, nonresident defendant: You are 
hereby notified that on the 21st day of July, 1917, the 
clerk of the district court of Douglas County, Nebraska, 
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issued an order of attachment for the sum of $2,590 
and costs of suit, in an action pending in the district 
court of Douglas county, Nebraska, wherein Antonia 
Pitelka is plaintiff and Frank Pitelka is defendant, and 
that your interest as an heir of Frank Pitelka, de- 
ceased, in the following described real estate has been 
attached, to wit: Lot 14, block 86, and lot 5, block 64, 
South Omaha, now a part of Omaha, Douglas county, 
Nebraska, as surveyed, platted and recorded. You 
are required to answer this petition on or before the 
24th day of September, 1917. (Signed) Antonia Pitelka, 
Plaintiff.’’ 

It is admitted that, after the publication was com- 
pleted, the sheriff of Douglas county levied upon and 
sold the undivided one-ninth interest of defendant here- 
in to lot 14, block 86, city of South Omaha, Douglas 
county, Nebraska, to one Mamie G. Beal, for the sum 
of $1,340, she being the highest and best bidder; and 
also, at the same time and place, Mamie G. Beal, one 
of the parties herein, purchased the undivided one- 
ninth interest of Frank Pitelka, defendant, at sheriff’s 
sale, to lot 5, block 64, city of South Omaha, Douglas 
county, Nebraska, for the sum of $45, she being the 
highest and best bidder. | 

These in the main are the admitted facts. The de- 
fendant insists that the court was without jurisdiction 
to sell the real estate in question. He argues: (1) 
That the service by publication is insufficient; and (2) 
that the affidavit filed by plaintiff on July 21 is insuf- 
ficient under the statute for constructive service; and 
(3) the published notice by plaintiff is not sufficient 
under the statute to give the court jurisdiction. These 
are the propositions that we are called upon to de- 
termine. ; 

This defendant was a nonresident of Nebraska at 
the commencement of these proceedings. Service was 
had upon him as provided by section 7641, Rev. St. 
1913. Upon the sufficiency of this service depends the 
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jurisdiction of the court to render proper judgment 
in the proceedings. 

No fault is found with the affidavit for order of 
attachment. When the sheriff levied on the real 
estate he took possession of it under an attachment, 
and, the proceeding being purely an action im rem, it 
follows that the court had jurisdiction over the prop- 
erty. 

There has been for many years past a conflict on 
the question of what constitutes a sufficient service by 

publication. In Westcott v. Archer, 12 Neb. 345, it was 
- held that a strict and technical description of property 
in the notice is necessary to give the court jurisdiction. 
while the rule now seems to be to take into considera- 
tion all of the affidavits and proceedings had in the 
order of attachment, and, if all the proceedings taken 
together meet the requirements of the statute, then the 
service is complete and the court has acquired juris- 
diction. 

This court, in Crowell v. Johnson, 2 Neb. 146, held 
that the court obtained jurisdiction 7 rem by a levy of 
attachment, and that subsequent irregularities did not 
render judgment in a proper proceeding void. 

It would appear from the rule laid down in the 
Crowell case that the court in the present case had 
jurisdiction i rem where it acquired possession of the 
property attached, and this judgment was therefore only 
erroneous, and never at any time void. To the same 
effect is Jones v. Danforth, 71 Neb. 722, although Judge 
Maxwell in severakimportant cases has strenuously con- 
tended for the other rule; that is, Westcott v. Archer, 
supra. The majority opinion in the Westcott case 
holds that the judgment is void for the reason that the 
published notice of the bringing of the suit was de- 
fective in the omission of a description of the property 
levied: upon. That is the rule contended for in this 
Westcott case, wherein Justice Lake dissented, and the 
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rule pointed out in the dissent is the rule that seems 
now to prevail in this state. 

The case of Westcott v. Archer has been overruled or 
distinguished, and it has been held that the court has 
obtained jurisdiction by publication if the proceedings, 
affidavit and published notice for service substantially 
contain the elements and provisions of the statute; 
that, if in an attachment proceeding some element is 
contained in the affidavit which was left out in the 
published notice, then the showing is sufficient and 
service is Complete. 

This court has held in McCormick v, Paddock, 20 
Neb. 486: ‘‘An affidavit for service by publication is 
sufficient if it states the nature of the cause of action, 
* * * and that service of summons cannot be had 
upon the defendant, or defendants, within the state.’’ 
This follows the rule laid down in Crowell v. Johnson, 
supra. This rule above quoted was again followed 
in Fouts v. Mann, 15 Neb. 172. 

It is axiomatic that the notice complained of in the 
instant case was sufficient to advise the defendant of 
his interest sought to be affected by the proceedings 
instituted. 

In the case of Greebe v. Jones, 15 Neb. 312, Judge 
Maxwell insisted upon the rule laid down in IVestcoti 
a. Archer, supra. Justice Lake, dissenting, again says 
that notice will be entirely conformable to the require- 
ments of the statute if it contains ‘‘summarv state- 
ment of the object and prayer of the petition, mention 
the court wherein it is filed, and notify the person or 
Personk: suns to be served, when they are required to 
answer. This the notice in the instant case accom- 
plished ees 

Thus this contest went on until the rule contended 
for in the Westcott case. supra, has finallv been so often 
distinguished as to completely overrule it. 

Now, it is admitted that no complaint is made but that 
the writ of attachment levied upon this real estate 
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was regularly issued; that the court acquired juris- 
diction over the property ‘‘so far at least as to render 
its proceedings lawful.’? Then it is true that juris- 
diction to this extent is not lost, and thus we follow 
Crowell v. Johnson, supra, and Darnell v. Mack, 46 Neb. 
740. This court in the Darnell case again overruled the 
Westcott case. 

The chief defect in the notice was that it did not 
properly describe the property attached. In Grebe v. 
Jones, supra, the court rendered judgment in an action 
in which the land had been attached. The defendants 
being nonresidents, the published notice did not proper- 
ly describe the land attached. In that case upon appeal 
the majority court again held that the notice was suf- 
ficient, and thus overruled Westcott v. Archer, supra. 

Thus it would appear that, so far as a minor defect 
in description of land in notice is concerned, it is the 
rule in this court that, if the notice substantially com- 
plies with the statute and notifies the party of the kind 
and character of the proceeding and when the judg- 
ment will be taken, and for how much, and in what 
county the land is located, then the statute has been 
sufficiently complied with. 

Thus we conclude, after a careful examination of 
many Nebraska cases, decisive of the point here, that 
an affidavit and notice by publication is sufficient to 
give the court jurisdiction. The sale was regular in 
all respects so far as the record discloses, and we be- 
lieve the rule laid down in Jones v. Danforth, 71 Neb. 
722, is the rule that should be followed in the instant 
case, so far as it applies. 

Defendant raised another question, namely, that of 
custodia legis. This question was raised after the 
sale was had. It would seem that the only person who 
could properly raise that question was the administra- 
tor. The record does not disclose that these pro- ° 
ceedings affected in any way the property being ad- 
ministered upon. The instant case is not an attempt 


. 
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to levy upon the interest of a deceased person, but 
rather upon the interest of the defendant in this case. 
The administrator made no objection. There is no prop- 
erty of a deceased person here against which this plain- 
tiff has a claim, but the object and purpose of this action, 
if the question of custodia legis were involved, would 
be to levy upon the identical property in the hands of 
the administrator, and the rule is for one who has a 
claim to file it with the probate court; and the property 
levied upon here is in no sense of the word in custody of 
the law but simply is the property of this defendant. 

The court, then, having full and complete jurisdiction, 
the purchaser and appellant in this case is entitled to 
the sheriff’s deed conveying to her whatever interest 
or title the defendant had in the real estate involved. 
The appellant, Mamie G. Beal, being the highest and 
best bidder at the sheriff’s sale, which was regular and 
legal, is entitled to a conveyance of the interest or 
title of the defendant by the sheriff of Douglas county, 
Nebraska. 

The finding and judgment of the trial judge is re- 
versed and the cause remanded, with instructions to 
euter judgment in accordance with the holdiny of this 
opinion. 

; REVERSED. 

Lerron, Sepewick and Coryisn, JJ., not sitting. 


Unton Co-oprraTIVE CoMPANY, APPELLANT, V. FREp ADoLr- 
SON ET AL., APPELLEES. 


Finep Aprit 4, 1919. No. 20389. 


1. Specific Performance: SALE oF PERSONALTY: INSOLVENCY. Ordina- 
rily insolvency is not of itself a sufficient ground for the specific 
performance of a contract for the sale of personal property. 

: SUFFICIENCY or EvIpENce. Suit to enforce specific 

performance of a contract for the delivery of corn. The evidence 

has been examined and found insufficient to warrant the granting 

of the relief prayed. . 
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AppeaL from the district court for Saunders county: 
Grorce F. Corcoran, JupGe. Affirmed. 


Charles H. Slama, for appellant. 
W. W. Wenstrand and P. P. White, contra. 


Mornisszy, C. J. 

Plaintiff sues for the specific performance of a con- 
tract to deliver corn. There was judgment for defend- 
ants, and plaintiff appeals. 

Plaintiff was operating a grain elevator. Defendants 
were farmers. January 26, 1917, the parties entered 
into a written contract whereby it was agreed that be- 
tween January 26, 1917, and March 15, 1917, ‘‘buyer’s 
option,’’? defendants should deliver at plaintiff’s ele- 
vator 3,000 bushels of corn for the agreed price of 
90 cents a bushel. The corn was described as then 
being in defendants’ possession and free from incum- 
brance. The contract further provided: ‘‘Should the 
elevator be full or incapacitated in any way when grain 
is tendered, it shall be delivered as soon thereafter as 
elevator ean receive it.’’ Defendants offered to de- 
liver the corn from time to time during the term 
specified in the contract, but plaintiff would not 
receive it. Defendants continued to offer to deliver 
until the close of the month of April when they de- 
clined to be further bound by the contract. May 8, 
plaintiff brought this- action for specific performance, 
alleging that corn had advanced in value until it was 
then of the value of $1.50 a bushel, and that defendants’ 
were insolvent. Defendants’ demurrer to the 
petition was overruled. Defendants then answered, 
allering that plaintiff had breached the contract 
by its refusal to receive the corn when ten- 
dered and denying insolvency and the advance in 
the market price of corn. On a trial of the issues the 
court found generally in favor of the defendants, 
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found the allegations of the answer to be true, and 
that plaintiff’s petition was without equity. 

Although plaintiff alleges that the market price of 
corn had advanced, it offered no proof to support this 
allegation of the petition, and there is nothing in the 
record to indicate the condition of the market, or the 
value of the corn. An effort was made to prove in- 
solvency of the defendants, but we do not deem it 
important whether plaintiff sustained the burden of 
this allegation, or not. A majority of the adjudicated 
cases seems to hold that insolvency, of itself, is not an 
independent ground for the relief here prayed. Where 
a contrary doctrine is asserted, other equitable cir- 
cumstances have usually been present. Southern Iron 
& Equipment Co. v. Vaughan, L. R. A. 1918E (Ala.) 
594, 611, and note; 36 Cyc. 564. The application of 
the foregoing doctrine may dispose of plaintiff’s case; 
but, inasmuch as the trial court heard the evidence and 
entered a judgment calculated to finally dispose of the 
controversy, we deem it proper to follow the course 
pursued by the trial court. We shall not review the 
evidence at length. It may be summarized by saying 
that the proof shows that, during the period from the 
making of the contract till the close of the month of 
April, defendants were ready and anxious to deliver 
the corn according to their contract. Plaintiff seeks to 
excuse itself for refusing to accept the corn because 
of a shortage of cars and the overcrowded condition 
of its elevator. It appears, however, that plaintiff from 
time to time received corn from other farmers with 
whom it was under no legal obligation to deal, and that, 
had it in good faith desired to carry out the contract 
made with defendants, it had ample opportunity to do 
so. 

The judgment of the district court is fully sustained 
and is 

AFFIRMED. 


Ross, Sepewick and CoryisH, JJ., not sitting. 
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Essie EK. Davis, APPELLEE, v. Morris MrrsoN ET AL., 
APPELLANTS, 


Fitetp Aprit 4, 1919. No. 20259. 


Vendor and Purchaser: Lanp Contract: INcLUSION oF HoMESTEAD. 
“An executory contract for the sale of a body of lands which in- 
cludes the family homestead of the vendor and which is not 
signed and acknowledged by his wife is not wholly void, but is 
obligatory upon him, except with respect to the homestead tract, 
and such a contract is therefore not open to the objection of want 
of mutuality.” Johnson v. Higgins, 717 Neb. 35. 


AppeaL from the district court for Grant county: 
avaRD H. Parne, Jupce. Affirmed as modified. 


A.D, Fetterman and Mitchell & Gantz, for appellants. 
Sullivan, Squires & Johnson and D. F. Osgood, contra. 


Lerton, J. 

Defendant Merson was, on July 15, 1915, the owner of 
640 acres of land in Cherry county. On that day he 
sold the same to the plaintiff by written contract for 
$2,600. Plaintiff paid $200 by check at the time the 
contract was signed, and afterwards in due time ten- 
dered the sum remaining due. Defendant refused to 
execute the contract. On the 16th day of August he 
sold the 640 acres to defendant Beem, and with his 
wife executed and delivered to him conveyance of the 
same. This deed has been recorded. 

Beem had full notice and knowledge of the con- 
tract with plaintiff and of the fact that plaintiff was 
in possession of the three quarter sections involved in 
this action before he made any payment to Merson, or 
received the conveyance. The answer pleads that the 
649 acres described was the homestead of Merson and 
his wife; was patented to Merson as a homestead by 
the federal government, and that the family occupied 
it as a homestead up to and including August 16, 
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1915; that plaintiff knew the tract was a homestead; 
that the contract was not acknowledged by Merson; 
that there was no consideration for the contract; that 
plaintiff failed to perform its terms; that the wife of 
Merson never relinquished her homestead right; that, 
when the deed to Beem was executed, Merson and 
Beem believed and had legal advice to the effect that 
the pretended contract with plaintiff was void and 
without force and effect. 

It also alleged that the pretended contract was a 
cloud upon the title of Beem and asked to have the 
same set aside and his title quieted. 

The court made specific findings of fact, to the 
effect that, at the time Merson entered into the con- 
tract with plaintiff, he was a married man, the head of 
a family, and resided upon and occupied the southwest 
quarter of section 24, township 27, range 38, in Cherry 
county as a homestead, and that the remainder of the 
premises was not subject to the right of homestead; 
that the contract is void as to the homestead, but valid 
as to the remainder of the tract; that during the months 
of July and August, 1915, plaintiff was in possession of 
these three quarters for pasturage purposes, and had a 
large number of cattle ranging thereon; that Beem 
knew of her possession aud knew of the existence of the 
contract. Plaintiff has paid into court $2,600, the full 
amount which she agreed to pay for the premises. The 
court quieted the title in the quarter section occupied as 
a homestead in Beem, and quieted the title in the other 
three quarter sections in the plaintiff. 

The evidence shows that, on the day the contract 
was executed, Merson went to the home of the plain- 
tiff and offered to sell his land to her. After some 
negotiations the terms of the contract were reached, 
and it was signed. The Mersons lived on the land for 
about a week after this contract was entered into, when 
they removed to Hyannis, and never occupied the land 
again. The evidence also shows that hefore -Beem 
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bought the land he had been informed by Merson of 
the existence of this contract. 

The real question in the case is one of law. It is 
contended by plaintiff that, although the contract is 
of no force and effect as regards the 160 acres upon 
which Merson and his family resided, it is valid and 
effectual as to the other three quarter sections. Defend- 
ant Beem, relying on the decision in Meisner v. Hull, 
92 Neb. 435, maintains that the homestead includes the 
dwelling house, appurtenances, and the entire tract 
of land used in connection therewith, without regard 
to the area or value of the land comprising the home- 
stead. 

In the case of Clare v. Fricke, 102 Neb. 486, the 
Meisner case was examined, and it was decided that 
the homestead provided for by the statute is limited 
to 160 acres of land. In Anderson v. Schertz, 94 Neb. 
390, also cited by defendant, the question as to whether 
© ihe homestead consisted of more than 160 acres was not 
involved. , 

An agreement to convey a tract of land which 
includes the homestead, while it is invalid as to the 
homestead because not signed and acknowledged by 
both husband and wife, may be specifically enforced 
as to the remainder of the tract. Lichty v. Beale, 75 
Neb. 770; Johnson v. Higgins, 77 Neb. 30. 

The entire tract is in the form of a square, and the 
homestead was one-fourth of this square. The land is 
sandy in character, and used mostly for grazing pur- 
poses, except a small tract upon the homestead. The 
homestead is readily separable from the remainder of 
the tract, and there is no physical reason why specific 
performance should not be allowed. 

Defendant also contends that to compel specific per- 
formance would be to enforce a contract which Merson 
never made, nor intended to make. This is a peculiar 
defense for a wrongdoer to attempt to set up. Plain- 
tiff is compelled to lose the most valuable 160 acres. 
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If she is willing to accept the remainder of the tract at 
the same price she was to pay for the entire tract in 
full performance of the contract, defendant has no 
reason to complain. Gartrell v. Stafford, 12 Neb. 543, 
551; Meek v. Lange, 65 Neb. 783; Johnson v. Higgins, 
supra; Lutjeharms v. Smith, 76 Neb. 260; Moore v. 
Lutjeharms, 91 Neb. 548. 

Defendant’s argument based upon Anderson v. 
Schertz, supra, does not appeal to us. The facts in 
the case are not similar. In that case the plaintiff 
asked for the enforcement of a contract for exchange 
of lands as to a tract of land exclusive of the home- 
stead, and also requested compensation for the loss 
of the homestead. If there is any language in the 
opinion contrary to the views expressed herein it is 
disapproved. 

The district eeurt did not err in decreeing specific 
performance of the contract exclusive of the home- 
stead. In two respects, however, the decree should be + 
modified. The contract describes the land as being 
in ‘‘range .39,’’ but by an error in the copy of the con- 
tract set out in the petition it was erroneously de- 
seribed as ‘‘range 38.’? The decree is also incorrect 
in this respect. 

Furthermore, since Mrs. Merson did not sign the 
contract, her marital rights, if any, in the 480 acres 
were not affected thereby. The decree is therefore 
modified so far as to convey only the rights of Merson 
in the land, and is also corrected to describe the land 
as lying in ‘‘range 39.’? As thus modified, the judg- 
ment of the district court is ' 

AFFIRMED, 


CornisH, J., not sitting. 
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DanteL M. THoMas, APPELLEE, v. Oris ELEvator Com- 
PANY ET AL., APPELLANTS. 


Fivep Aprin 4, 1919. No. 20387. 


1. Master and Servant: WorkKMEN'’s CoMPENSATION AcT: AcTION 
AGAINST THIRD Party. Section 3659, Rev. St. 1913, is for the bene- 
fit of an employer who has paid or is liable to pay compensation 
under the act to an injured workman. If the workman who is 
injured by the negligence of a third party obtains an assignment 
from hig employer of his right to bring the action, it may be 
maintained directly by the injured workman against the negli- 
gent third party. 

2. Negligence: Instructions. Where a petition charged several 
grounds of negligence, it is not error on the part of the district 
court to submit any of the allegations of negligence which there 
is evidence to support. 

3 Trial: INstrucTiIons. Where the evidence is sufficient as to the 
existence or nonexistence of a fact, and is undisputed, it is not 
error for the district court to so state to the jury. 

4, Damages. A man 26 years of age, in consequence of a negligent 
act of defendant’s workmen, was struck by a descending elevator 
and fell to a depth of five stories, falling upon a concrete floor. 
The fall caused a compound fracture of both legs, broke one arm, 
fractured his jaw, and dislocated a number of his teeth. The nec- 
essary surgical operations resulted in shortening both legs, with 
one about one and a half inches shorter than the other. One knee 
was stiffened and he was crippled for life. He suffered great. 
pain and agony for several months. He was earning at the time 
from $85 to upwards of $90 a month, and his expectancy of life 
was 37.14 years. Held, that a verdict for $25,000 is not so ex- 
cessive as to indicate that it was the result of passion or preju- 
dice. 


Apprat from the district court for Douglas county: 
Cuarurs Lesiiz, Jupce. Affirmed. 

Gurley, Fitsh, West & Hickman, for appellants. 

John O. Yeiser and John C. Travis, contra. 


Lerton, J. 
This is an action to recover damages for personal 
injuries brought against the Otis Elevator Company, and 
103 Neb.—26 
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one Blackwell, one of its employees. Plaintiff re- 
covered a judgment for $25,009, and defendants appeal. 

Selden-Breck Company, builders, were erecting a hotel 
building in Omaha under a contract. Part of the 
work was sublet to a number of other concerns. The 
Otis Elevator Company, defendant, had a subcontract. 
to install two elevators in the building, and the Omaha 
Iron Works had a subcontract to erect and furnish 
certain doors and metal work for the elevator shaft. 

The plaintiff was a workman employed by the latter. 
On the morning of the accident, plaintiff, who had been 
directed by his foreman the night before to clean up 
certain dirt and debris from the runway of the elevator 
door upon the fifth floor of the building, was engaged 
in this duty, part of his body projecting into the cle- 
vator shaft. The foreman of defendant elevator com- 
pany and Blackwell were working upon an elevator 
in another shaft across the hall, when some one called 
up that shaft to one of them, telling him the foreman, 
or superintendent, wanted to speak to him. The two 
men left the elevator upon which they were working, 
went to the south shaft, got into the elevator, which was 
standing there, and, without giving any notice or 
warning, started the elevator downward. It struck the 
plaintiff at the next floor, and he fell five stories to the 
basement. The fall caused compound fracture of both legs 
broke one arm, fractured his jaw, dislocated a number 
of his teeth, and otherwise severely sprained, bruised 
and injured him. His injuries required a number of 
surgical operations, which resulted in shortening one 
leg about one and a half inches more than the other 
one which was also shortened. He suffered severe pain 
and agony, his knee was stiffened, and he is a cripple for 
life. He was a young man about 26 years of age, at 
that time, of strong physique, and was earning at the 
time of the accident from $85 to $90 and upwards a 
raonth, excluding overtime, and his expectancy of life 
was 37.14 years. 
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The particular grounds of negligence alleged in the 
petition are substantially that the work to be per- 
formed by the Elevator Company and the Iron Works 
was of such a character that it conflicted and rendered 
the south shaft dangerous for the employees of both 

companies, if they were permitted to work in and 
about the shaft at the same time; that ‘‘said south 
elevator shaft was turned over to the Omalia General 
Tron Works, and that instructions were issued to these 
defendants that said south shaft was not to be used by 
them, nor was the elevator to be operated during work- 
ing hours, until the completion of the work to be per- 
formed in the shaft by the Omaha General Iron 
Works;’’ that said work ‘‘was not in fact completed, as 
said Otis Elevator Company well knew, or ought to 
have known;’’ that the defendants, without notice of 
warning, or taking any precautions, and with full 
knowledge of the plaintiff’s employment, and in breach 
of the instructions issued that they were not to operate 
said car in said south shaft during working hours, care- 
lessly and negligently lowered the elevator in said south 
shaft from the sixth floor downward, striking plain- 
tiff, ete. 

In its answer defendant Otis Elevator Company de- 
nies generally most of the allegations of the petition, and 
denies that the plaintiff while working for the Iron 
Works sustained accidental injuries. It also pleads that 
under the employers’ liability act, where a third per- 
son is liable to the employee for injury, the em- 
ployer shall be subrogated to his right against such 
third person, and that by reason thereof the plaintiff 
assigned his cause of action, if any, against said detend- 
ant to his employer, and is not a proper party to in- 
stitute this action. 

The reply alleges that the action was brought with 
the approval and under the direction of the Iron Works. 
It is further alleged that plaintiff had filed a petition 
in the district court, alleging the fact of the accident; 
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that the Iron Works had directed him to prosecute it 
in his own name; that the Iron Works admitted its 
liability to plaintiff for compensation, and its willing- 
ness to assign its right of action against the Elevator 
Company, if approved by the court; and that the court 
authorized plaintiff to continue the prosecution of this. 
action and apply the proceeds, first, to the satisfaction 
of any claim plaintiff might have against the Iron 
-Works for compensation, as provided by the agrec- 
ment. 

There is little dispute as to the facts, except perhaps 
with respect to whether there were instructions given 
by the general contractor to the defendant Elevator 
Company not to operate the car in the south shaft. 

The first complaint made is that the plaintiff had no 
right to bring the action in his own name under section 
3659, Rev. St. 1913. In Muncaster v. Graham Ice Cream 
Co. ante, p. 379, it was decided that the statute did not 
take away the right of the employee to recover dam- 
ages against a third person when the relation of 
master and servant does not exist; that the section was 
designed for the protection of an employer who had 
paid the compensation; that, if the employer’s rights 
were protected, it was no concern of the negligent 
third party. 

Furthermore, there was an .agreement between the 
plaintiff and his employer with respect to the bringing 
of this action, which was approved by the district 
court. Defendants under these circumstances suffered 
no prejudice and cannot complain. 

The next complaint is that the instructions failed to 
reflect the issues presented by the pleadings. It is 
insisted that the trial court by instruction No. 3, sub- 
mitted the case on the theory that if defendants 
knew, or in the exercise of ordinary care could have 
known, the plaintiff’s position, it was the duty of the 
conductor in charge to give plaintiff some reasonable 
warning of his intention to cause the elevator to de- 
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scend. As we read the petition, this ground of neg- 
ligence was alleged, as well as others, and it was not 
error for the court to so instruct the jury. 

It is also complained that the court erred in saying in 
that instruction: ‘‘It is admitted or established in this 
case that the work being performed by the plaintiff 
made it necessary or proper for him to be about or in 
the clevator shaft known as the south shaft.’’ It is 
said this part of the instruction was highlv prejudicial 
to the defendants. It may be highly prejudicial, but 
there is no doubt that the statement of fact is cor- 
rect. It was not disputed that the plaintiff had been 
ordered to clean up the runway or the doors, and that 
the position he assumed was proper for that purpose. 
This being the case, the court was justified in stating 
this to the jury. 

It is also complained that the evidence fails to show 
that the instructions as to not using the shaft were 
heard or understood by defendants. There is evidence 
that the superintendent of the Selden-Breck Company, 
while Blackwell was running the elevator a few days 
before, ordered it stopped during working hours, for 
the reason that the use of the shaft was necessary for 
the iron workers to complete their work, and that the 
foreman of the defendant Elevator Company was 
present. The fact that the use of the elevator was ac- 
cordingly stopped is strong evidence that the foreman 
heard these instructions, and knew that the shaft was 
in use by the iron workers. It is immaterial whether 
or not defendant’s foreman made an express agreement 
with the Iron Works. If he knew that the iron workers 
were using the shaft, and had been directed not to use 
the elevator, this was sufficient. 

It is common knowledge that cocontractors in work- 
ing upon a building in process of erection must take 
notice of facts and circumstances which demand that 
control of a particular part of the building for a 
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limited time must be exercised by one or the other in 
order to avoid injuries to other workmen. 

Considering all the testimony in the case, we are 
convinced that it supports the allegations of negligence, 
and that such negligence was the proximate cause of 
plaintiff’s injury. 

The verdict was for $25,000. It is strongly urged 
that ‘‘this verdict is exorbitant;’’ that the amount in- 
vested at 6 per cent. would bring an amount largeiy in 
excess of plaintiff’s normal income. In the beginning 
of this opinion we stated plaintiff’s physical condition. 
It clearly appears that, from being an active, strong 
and healthy young man, he has been made a deformed 
and helpless cripple for life. In addition to this, the 
evidence is clear and positive as to the prolonged and 
excessive pain and agony which he endured while in the 
hospital and since. We believe the amount of the ver- 
dict is not excessive. 

After the trial affidavits from two of the jurors were 
filed to the effect that the verdict was what is known 
as a quotient verdict. This evidence is not satisfactory. 
These affidavits were not made or filed until about 
three months after the trial. Furthermore, they do 
not show the jury had previously agreed to be bound 
by the result. Since the affidavits were not filed until 
the day the motion for a new trial was passed upon, 
there was no opportunity to obtain counter affidavits. 
The practice of attacking verdicts by the affidavits of 
part of the jurors long after the trial is not to be 
encouraged or commended. The verdict will not be 
set aside merely upon such indefinite and uncertain 
affidavits. 

The judgment of the district court is . 
AFFIRMED. 
Rost and Cornisu, JJ., not sitting. 
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Eustz Myers, ADMINISTRATRIX, APPELLANT, v. ARMOUR & 
CoMPANY, APPELLEE. 


FItep Aprizt 4, 1919. No. 20941. 


Master and Servant: WorRKMEN’S COMPENSATION: PAYMENTS, Under 
the workmen’s compensation act, commutation and payment in a 
lump sum by order of the district court are authorized only in the © 
exercise of a sound discretion upon an agreement or a settle- 
ment by the parties. 


AppraL from the district court for Douglas county: 
ALEXANDER C. Troup, Juper. Affirmed. 


A. IT, Murdock and J. C. Barrett, for appellant. 
Kennedy, Holland, De Lacy & Horan, contra. 


Rose, J. 

This is a proceeding under the workmen’s compensa- 
tion act. While Joseph J. Myers was performing his 
duties as an employee of Armour & Company in a pack- 
ing-house in Omaha, September 4, 1918, a boiler ex- 
ploded and fatally injured him, death ensuing a day 
later. He left surviving him his widow, Elsie 
Myers, age 26, and a daughter 2 years old. The widow 
was appointed administratrix of his estate. As such 
she instituted this proceeding. before the compensation 
commissioner and applied for an order commuting the 
statutory compensation and requiring payment in a 
lump sum. The application was overruled, and the 
executrix appealed to the district court, where a judg- 
ment was rendered in her favor for the payment of $12 
a week for 350 weeks and for funeral expenses in the 
suin of $100, but the application for a commutation 
and for payment in a lump sum, being resisted by the 
employer, was overruled on the ground that such re- 
lief could not be granted without the consent of both 
parties. It is from this judgment that the executrix 
has appealed. 
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The employer concedes that the widow, for the 
benefit of herself and child, is entitled to $12 a week 
for 350 weeks and to $100 for funeral expenses. The 
only question presented is the authority of the district 
court, under the workmen’s compensation act, to order 
commutation and payment in a lump sum. The answer 
to the question depends on the meaning of the language 
used by the legislature. The workmen’s compensation 
act provides: 

‘‘The amounts of compensation payable periodically 
under the law, by agreement of the parties with the 
approval of the compensation commissioner, may be 
commuted to one or more lump sum payments, except 
compensation due for death and permanent disability, 
which may be commuted only upon the order or 
decision of the district court; provided, that where 
commutation is agreed upon, or ordered by the court, 
the lump sum to be paid shall be fixed at an amount 
which will equal the total sum of the probable future 
payments, capitalized at their present value upon the 
basis of interest calculated at five per centum per 
annum with annual rests. Upon paying such amount 
the employer shall be discharged from all further lia- 
bility on account of the injury or death, and be en- 
titled to a duly executed release, upon filing which, or 
other due proof of payment, the liability of such em- 
_ployer under any agreement, award, findings, or decree 
shall be discharged of record. 

‘‘\Whenever an injured employee or his dependents 
and the employer agree that the amounts of compensa- 
tion due in periodic payments for death, permanent dis- 
ability, or claimed permanent disability, under this 
article, shall be commuted to one or more lump pay- 
ments, such settlement or agreement therefor, shail be 
submitted to the district court in the following manner: 

‘An application for the approval of such settlement, 
signed by both parties, shall be filed with the clerk of 
she district court, and shall be entitled the same as an 
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action by such employee or dependents against such 
employer; and shall contain a concise statement of 
the terms of the settlement sought to be approved, to-- 
gether with a brief statement of the facts concerning 
the injury, the nature thereof, the wages received by 
the injured employee prior thereto, and the nature 
of the employment. The judge of the district court, 
immediately, or within one week after the filing of 
said application, unless there be good cause for con- 
tinuance, at chambers or in open court and in or out of 
term time, shall hold a hearing on said application, and 
proof may be adduced, witnesses subpeenacd and ex- 
amined, the same as in an action in equity. If, after 
such inquiry, the court finds said settlement fair, just, 
and for the best interests of said employee or 
his dependents under all the circumstances, he shall 
make an order approving the same. If such agree- 
ment or settlement be not approved the court may dis- 
miss said application at the cost of the employer or 
vontinue the hearing, in the discretion of the court.’’ 
Laws 1917, ch. 85, sec. 131. 

This: legislation was enacted to protect the de- 
pendents of employees. The regular method of exact- 
ing compensation is the requiring of periodical pay- 
ments for a definite period. The system does not con- 
template payments in large sums to dependents who 
may be improvident. The law was not framed to de- 
feat the legislative aims. To prevent dependents from 
dissipating or losing their means of support, pay- 
ments at stated times are required for definite periods. 
An unnecessary construction which would defeat the 
intention of the lawmakers should be avoided. Pay- 
ment in a lump sum is a departure from the general 
rule. When this method is followed, the authority for 
such a course should be found in the language relating 
to the exception. In the light of all of the legislation 
cn this subject, the discretion of the district court in 
passing on application for commutation seems to be 
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invokable only where both parties have agreed to such 
a course. This construction is not refuted by the ex- 
ception in the following provision: 

‘‘The amounts of conipensation payable periodi- 
cally under the law, by agreement of the parties with 
the approval of the compensation commissioner, may 
be commuted to one or more lump sum payments, ex- 
cept compensation due for death and permanent dis- 
ability, which may be commuted only upon the order or 
decision cf the district court.’’ 

The latter clause, in connection with the entire act, 
coes not necessarily mean that the district court, in 
absence of an agreement for commutation, may order 
payment in a lump sum to compensate a dependent for 
the death or for the permanent disability of the em- 
ployee. Other provisions have a different import. 

In the district court the procedure for commutation 
and payment in a lump sum in case of death or of 
permanent disability applies alone to agreements or 
settlements. A method of procedure in absence of a 
mutual understanding of the parties is not found in the 
statute. In overruling the application the trial court 
correctly interpreted the law. 

AFFIRMED. 


CornisH, J., not sitting. 


Wriuiam C. RepFieLp, APPELLEE, v. Eumer J. LAMB ET AL., 
APPELLANTS. 


Finep Aprm. 4, 1919. No. 20309. 


1. Fraud: Saez or Corporate STocK: MISREPRESENTATIONS: LIABILITY 
or Orricer. A director or-other officer of a corporation who ap- 
proves a report respecting the value of corporate stock that con- 
tains untrue and misleading statements of material facts, and 
which report is used, with his knowledge, to induce another to 
purchase stock in such corporation, may become personally liable 
to a purchaser who in reliance thereon is defrauded thereby. 


Vou. 103] JANUARY TERM, 1919. 411 


Redfield v. Lamb. 


2. 


: : EvipENCE: SuFFicleEncy. Evidence ex- 
amined, and held sufficient to support the verdict. 


AppraL from the district court for Lancaster county: 
Wituram M. Morninc, Jurcr. Affirmed. 


Peterson & Devoe, for appellants. 
George A. Adams, T. F. A. Williams and Clark Jeary, 


contra. 


Dean, J. 

Plaintiff recovered a verdict and judgment for $1,600 
against the defendants, Graf, Putman and Lamb, as 
damages on account of alleged fraudulent representa- 
tions made by defendants by which plaintiff was in- 
duced to buy 20 shares of corporate stock in the 
Farmers Hog & Cattle Powder Company at $100 a 
share. The defendants appealed. 

For two or three years defendants were engaged as 
partners in the manufacture and sale of stock powder, 
stock dip, and the like. About a month before plain- 
tiff purchased the stock the partnership assets were 
taken over by the corporation and it became the succes- 
sor of the partnership. Just before the succession was 
effected defendants procured C. M. Wilson, an account- 
ant, to make a report respecting the partnership assets 
and liabilities. So much of the report as appeared on 
the corporate books that is material to this inquiry 
follows: ‘‘C. M. Wilson, an accountant, employed for 
the purpose, reported to the board of directors that 
the gross present worth of the association, including 
interest of its members, was $20,564.48, less liabilities _ 
of $5,234.28, net present worth $15,330.25.’? The 
Wilson report was unanimously adopted and approved 
on January 26, 1915, by the board of directors, con- 
sisting solely of defendants, who were all present and 
voting. The board meeting was held a little more than 
a month before plaintiff bought the stock in question. 

Jn their brief defendants say: ‘‘The corporation 
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had no assets and conducted no business until on and 
after January 26, 1915,’’ and that the partnership as- 
sets were ‘‘turned over to the corporation on January 
26, 1915.’’ So that the corporate assets on that date 
consisted solely of the assets obtained from the late 
partnership. It was not shown that the corporation 
had any additional assets when plaintiff made his 
purchase. 

Plaintiff contends that the Wilson report was mis- 
leading and fraudulent, in that it did not include all 
of the liabilities of the partnership at the time they 
were taken over by the corporation. He points out that 
some of the undisclosed liabilities arose from the fact 
that the partnership took notes of customers, ranging 
from a few dollars to $500 and over, and that a small 
amount of goods were sold at the time to the makers of 
the notes, thus leaving the difference between the value 
of the goods purchased and-the face of the customer’s 
note as a liability against the company. The proof 
fairly shows that the liabilities that were not included 
in the Wilson report were a little more than $4,000. 

Defendants contend that they cannot be held for 
anything in the Wilson report that may have misled 
plaintiff. But Mr. Graf testified on this point: ‘‘Q 
You had this report made by Mr. Wilson for just such 
a purpose to have it to hand out to men like Mr. Red- 
field who were thinking of putting new cash into the 
company? A. To a certain extent.’’ There was other 
testimony of a like nature. Graf testified that he and 
Putman told plaintiff to go to the office of the corpora- 
tion at Lincoln, and that C. M. Wilson ‘‘would show 
him the books or anything that he might want to know 
in regard to the business.’’ In pursuance of that 
conversation, Redfield testified that he went to the Jin- 
coln office and saw Wilson, who showed to him the 
report. 

Putman testified that he and Graf met plaintiff in 
Graf’s bank and told him that they would like to have 
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him take ‘‘about $5,000, that we would like to have 
him have as much as the rest of us have got.’’ That 
statement in effect informed plaintiff that each of the 
defendants had invested $5,000 in the enterprise. A 
reasonably prudent man would give to it that meaning. 
But it was not the fact, as appears from a stipulation 
in evidence wherein it is conceded that from the organi- 
zation of the company until January 26, 1915, each of 
the defendants paid in $400, and no more, ‘‘making an 
aggregate of $1,200, one-half of which was paid at the 
beginning of 1913 and one-half at the beginning of 
1914.’ It was not shown that any of the three defend- 
ants paid in any additional money before March 10, 
1915, which was the date of plaintiff’s purchase. Plain- 
tiff testified that Putman told him that the company 
had made approximately $15,000 in two years out of a 
small investment, and that Lamb told him that the 
business had been making them a great deal of money. 
Plaintiff testified that he relied on the Wilson report, 
believing it to be true, and also on the statements of the 
defendants, and that in reliance thereon he purchased 
the 20 shares of stock for $2,000. 

Defendants argue: (1) That ‘‘a stockholder cannot 
sue individually for injuries affecting the corporate or 
collective rights.’? The answer to this argument is 
that plaintiff did not sue for injuries affecting the 
rights of the corporation, but for injuries affecting his 
individual rights. A director or other officer of a corpor- 
ation who approves a report respecting the value of cor- 
porate stock that contains untrue and misleading state- 
ments of material facts, which report.is used, with his 
knowledge, to induce another to purchase- stock in such 
corporation, may become personally liable to a purchaser 
who in reliance thereon is defrauded thereby. Clark, Law 
of Corporations, sec. 210; 7 R. C. L. 485-487, secs. 
466-468; Carruth v. Harris, 41 Neb. 789. 

It is also argued by defendants: (2) ‘‘Representa- 
tions of the value, present or prospective, of corporate 
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assets and stock of a corporation, which by their nature 
are necessarily speculative, are not actionable.’”? The 
rule invoked by defendants is not applicable to a 
case where it has been clearly shown that the officers 
of the corporation had superior knowledge as to the 
facts affecting the value of the corporate stock, and 
where an investigation would be required to discover 
the truth. Carruth v. Harris, 41 Neb. 789; Abts Co. v. 
Cunningham, 95 Neb. 836; 12 R. C. L. 293, sec. 58. 
Clearly the statements and representations on which 
plaintiff testified that he relied were those of fact as 
distinguished from mere matter of opinion. 
Defendants’ final argument that the verdict is not 
supported by the evidence cannot be upheld. In a 
record consisting of approximately 1,200 pages, ex- 
hibits included, there is some conflict in the evidence, 
but the verdict is amply sustained. The jury were 
fairly instructed on every contested phase of the case. 
We find no reversible error. The judgment is 
AFFIRMED, 
Rose and Cornisu, JJ., not sitting. 


Wruam B. SwurrLerr, APPELLEE, v. ALBERT Pick & 
CoMPANY, APPELLANT. 


Firep Aprin 4, 19198. No. 20371. 


1. Contracts: RerormaTion. Equity has jurisdiction to reform a 
written contract, when there has been a mistake of one party and 
there has been fraud or other inequitable conduct by tke other 
party in reducing the contract te writing. 


: Fraup: NeEGLicENcE. A party is net chargeable with neg- 
ligence in signing a contract that does not express the true in- 
tent of the parties, when there is nothing on the face of such 
contract from which an ordinarily prudent man would reasonably 
be expected to discover a fraudulent misstatement of a material 
fact by the other party, who reduced such contract to writing. 
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3. Damages: MuiticaTion. Where goods of the quality ordered are 
not delivered, the vendee is not required to purchase goods on 
the open market of the quality ordered of the vendor, in mitiga- 
tion of damages, while negotiations for a settlement are pending. 


AppraL from the district court for Lancaster county: 
Freperick IK. SHEPHERD, JupGE. Affirmed. 


Fawcett & Mockett, for appellant. 
C. C. Flansburg, contra. 


Dean, J. 

Plaintiff sued defendant, a Chicago firm, for reforma- 
tion of a contract and for damages for alleged failure 
to deliver a shipment of rugs of the quality and at 
a price agreed on by the parties. He recovered judg- 
inent against defendant on the contract as reformed 
for $946.01. Defendant appealed. 

Plaintiff contends that he was shown a sample rug 
of a superior grade that is known to the trade as ‘‘ Bige- 
low Electria’’ and that defendant represented to him 
and agreed that the shipment that he ordered would be 
the same as the sample in all material respects. Do- 
fendant denied that the order was made from the sam- 
ple, and contends that it was made from defendant’s 
catalogne, and that a grade of rugs inferior to the 
Bigelow and at a lower pri¢e was ordered. 

Defendant’s traveling salesman took plaintiff’s signed 
order for the rugs. The order or contract was written 
by the salesman. Plaintiff and two witnesses, Mr. 
Guenzel and Mr. Morris, testified that the salesman 
told them at plaintiff’s office that his company would 
furnish Bigelow rugs to plaintiff in the 9 x 15 and 
1144 x 12 sizes at $24 each. 

Defendant’s illustrated catalogue consisting of al- 
most 500 pages is in evidence. Plaintiff testified that 
he did not .see the catalogue, and that the salesman 
did not even refer to it. The salesman denied this, 
and testified that plaintiff fonnd a cheaper rug that he 
ordered at the catalogue price. 
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_ It seems from the salesman’s testiminy that he is 
mistaken on this point. He testified that he wrote the 
contract in the presence of plaintiff, and that he took 
the rug numbers and the sizes of the rugs and the 
prices from the catalogue and wrote them in the order. 
But the price of 9 x 15 and 1144 x 12 rugs that are 
numbered in the catalogue as 17K624 and 17K625 is 
$17.75, while the price for the rugs that are designated 
in the contract by the same catalogue number and size 
are charged in the contract to plaintiff at $24. Plain- 
tiff was therefore charged in the contract for an inferior 
rug the same price that was quoted to him by defendant’s 
salesman in the presence of Mr. Guenzel and Mr. Morris 
for the Bigelow rug. On this point the evidence is clear 
and convincing that the written contract did not ex- 
press the contract as made between the parties. Hence 
the contract was a proper subject for reformation. 
There is sufficient evidence to support’ the court’s 
finding: ‘‘That after plaintiff and defendant’s agent 
had specifically agreed upon the said rugs * * * 
above described (Bigelow Electria) according to the 
specific description and samples then and there shown 
to the plaintiff, the defendant’s said agent fraudulently 
end surreptitiously wrote said contract describing said 
rugs * * * by numbers and falsely and fraudu-. 
lently representing to the plaintiff that said numbers 
were known to the company to cover these specific 
articles above mentioned,: rugs * * * which the 
plaintiff and defendant’s agent had agreed upon.’ 
The court did not err in ordering a reformation of the 
contract to conform to ‘‘the real agreement of the 
parties for Bigelow Electria rugs.’’ It is elementary 
that equity has juvisdiction to reform a written con- 
tract where there has been a mistake of one party and 
there has been fraud or other inequitable conduct by 
the other party. 34 Cyc. 920; 2 Pomeroy, Equity Juris- 
prudence (3d ed.) sec. 870; 10 R. C. L. 301; 23 R. C.L. 
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329. The present case seems clearly to come within the 
rule. 

Defendant says that plaintiff was negligent. There 
is nothing on the face of the contract: from which an 
ordinarily prudent man in plaintiff’s position could 
‘ reasonably be expected to discover that the agent had 
written an order for a rug that was inferior to the 
Bigelow. There is nothing in the contract, as written 
by him, that is of a descriptive nature, except the 
catalogue number, the size of the rngs, and the price. 
It seems to us that under the circumstances, and in 
view of the record generally, plaintiff is not chargeable 
with negligence in signing the contract. 

‘Defendant’s argument that damage has not . been 
shown and that the court erred in rendering judgment 
therefor is not tenable. Ninety-six rugs of varied de- 
sign and pattern were ordered, and plaintiff obtained 
samples from which selections might be made. When the 
samples came he said he discoverd they were inferior 
to the sample from which he ordered, and he at once 
informed the agent, who admitted a mistake had been 
made that defendant would rectify. The shipment was 
not made by defendant, and negotiations for settle- 
ment were pending between the parties from the time 
that plaintiff received the samples and complained 
to the agent until suit was commenced. It was shown 
that rugs of the quality ordered by plaintiff ad- 
vanced materially in price between the date of the 
contract and the cominencement of this action. It 
seems that the amount of the advance in price on such 
rugs is approximately the amount of the judgment. 
Defendant’s argument is that plaintiff ‘‘made no at- 
tempt, on or about December 10, 1916, the last date 
when by the terms of the written contract defendant 
should have delivered the property in controversy, to 
purchase the articles specified in the contract on the 
open market, or at all.’’ In view of the negotiations 
103 Neb.—27 


418 NEBRASKA REPORTS. [Vor. 103 


‘ 


Young v. Estate of Young. 


for a settlement, plaintiff was under no- obligation to 
purchase rugs ‘‘on the open market, or at all,’’ while 
such negotiations were pending. The court did not 
err in the respect noted by defendant. 
We do not find reversible error. The judgment is 
AFFIRMED, 
Sepewick and Cornisu, JJ., not sitling. 


Extra B. Younc, appeLLant, v. Wstatre or Ranpaty B. 
YouNG, APPELLEE, 


Esrate or SmiraH McPuerson, APPELLANT, V. Estate or 
RanpaLtL B. YOUNG, APPELLEE. 


Mrs. Smrra McPueErson, APPELLANT, V. Estate oF Ran- 
DALL B. YOUNG, APPELLEE. 


Fitep Apri 4, 1919. Nos. 20393, 20394, 20395. 


1. Appeal: TaraL To CourT: Morion rok NEw TriaL: Time. When a 
jury is waived and trial had te the court, an application for a 
new trial that does not come within any of the exceptions of sec- 
tion 7884, Rev. St. 1913, must be filed within three days after the 
rendition of the decision, in order to obtain a review of alleged 
errors occurring at the trial. 


2. Judgment: Mopiricatren: DiscreTION DuRING TERM. In such case 
the court may in its discretion vacate or modify a judgment dur- 
ing the term at which the decision was rendered, but this can 
not be demanded as a legal right. 


AppgeaL from the district court for Boone county: 
Grorce H. Tuomas, Jupce. Affirmed. 


Vail & Flory and T. J. Hysham, for appellants. 


Albert & Wagner, F. D. Williams, W. H. Maloney and 
O. M. Needham, contra, 


Dean, J. 

Randall B. Young, a resident of Missouri, died in 
Kansas City on October 20, 1914. At the time of his 
death he was the owner of a quarter section of land in 
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Boone county, Nebraska. Appellants here filed claims 
against the estate in the county court of Boone county. 
On appeal the findings of the county court on the 
respective claims were affirmed with these exceptions, 
namely: The claim of one appellant allowed in county 
court for $4,611.51 on appeal was increased $330.50; 
another claim allowed for $309 in county court was 
wholly disallowed on appeal; and another claim wholly 
disallowed in county court was allowed in district court 
for $37.50. The claimants have all appealed. 

These suits were by stipulation and order of court 
consolidated in one action. A jury was waived and 
the cases tried and decision rendered on July 2, 1917. 
A motion for a new trial was filed 12 days thereafter 
and overruled in chambers on August 29, 1917. 

Appellees argue that ‘‘this court is precluded from 
a review of the evidence because the respective motions 
for a new trial were filed out of time.’’ They cite 
section 7884, Rev. St. 1913, which provides that, ‘‘except 
for the cause of newly discovered evidence,’’ the ap- 
_ plication for a new trial ‘‘shall be within three days 
after the verdict or decision was rendered, unless 
unavoidably prevented.’’ In support of their argument 
numerous decisions of this court are cited. Among 
others is the case of Nebraska Nat. Bank v. Pennock, 
59 Neb. 61, where it is said: ‘‘The provisions of the 
statute are not directory merely, but are wholly man- 
datory, and a motion for a new trial filed. out of time 
is of no avail and cannot be considered, unless an 
earlier filing was unavoidably prevented, or the motion 
is based upon the ground of newly-discovered evidence.’’ 
To substantially the same effect is Havens-White Coal 
Co. v. Bank of Rulo, 98 Neb. 632, and cases there 
cited. 

The reason assigned by appellants in the record for 
their failure to make an earlier application is con- 
tained in this unverified statement that is a part of 
the motion, namely: ‘‘This cause was decided on the 
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2d day of July, 1917, and the claimant was unavoidably 
prevented from filing a motion for a new trial within 
three days after the decision was rendered for the 
reason that claimant resides at Red Oak, Iowa, and 
claimant’s attorneys in active management of this liti- 
gation at Albion, Nebraska, and the communication from 
claimant to claimant’s attorneys at Albion did not 
reach Albion in time to file the motion for a new trial 
within three days.’’ 

Appellants have not shown that they were ‘‘ unavoid- 
ably prevented’’ from filing the motion within the 
statutory time as pointed out by appellees. That the 
motion, under the numerous decisions of this court, does 
not comply with the statute is apparent. Of course, 
it is not within the judicial province to amend or change 
a statute under the guise of construction. 

In a supplemental brief the appellants direct at- 
tention to the rule stated in Bradley v. Slater, 58 Neb. 
554, namely: ‘‘A court of general jurisdiction possesses 
inherent power to vacate or modify its own judgments 
at any time during the term at which they are pro- 
nounced.’’ It is conceded that the court has this power, 
but it does not follow that an appeal will lie from a 
refusal to exercise such power. The point is discussed 
in the Bradley case, where, among other things, it is 
aptly said by Sullivan, J: ‘‘One may ask as a matter of 
judicial grace what he cannot demand as a legal right.’’ 

Finding np reversible error, the judgment is 

AFFIRMED, 


CornisH, J., not sitting. 
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Unton Paciric Rattroap CoMPANY, APPELLEE, v. GREGORY 
Coat ComMPANY, APPELLANT.* 


Fitep Aprit 19, 1919. No. 20224. 


1. Principal and Agent: Acts or Acent. An act of an agent, although 
without actual authority from his principal, may be with such 
apparent authority as to bind the principal. 

2. Landlord and Tenant: RELEASE: QUESTION FoR Jury. The evl- 
dence indicated in the opinion as to the surrender of the premiscs 
and an agreement by plaintiff's agent to release defendant from 
further payments of rent held sufficient to raise a question for 
the jury. 


Appeat from the district court for Lancaster county: 
Witiiam M. Mornine, Juper. Former judgment of 


reversal adhered to, and motion for rehearing over- 
ruled. 


Strode & Beghtol, for appellant. 


Edson Rich, Fred C. Foster, and J. E. Jacobson, 
contra. 


Morrissey, C. J. 

May 29, 1913, the parties to this action entered into 
a written contract whereunder plaintiff leased to defend- 
ant desk space in plaintiff’s office in the city of Lincoln. 
Plaintiff is a railroad corporation, and the lease was 
signed and executed by its president. The lease was 
to cover a term of five years from and after June 1, 
1913, at a monthly rental of $60. Defendant occupied 
the space and paid the monthly rental until June 30, 
1915, when it vacated the space, and ever since refused 
to pay the rental stipulated in the contract, claiming that 
it had been released by E. B. Slosson, local agent of 
plaintiff. This suit was brought to recover the rental 
for the last six months of the year 1915. The court in- 
structed a verdict for plaintiff. 


*First heard before Commission, and reversed without opinion. 
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_ We think it clear that Slosson did not have actual 
authority to release defendant. With this question out 
of the record two questions remain: (1) Did Slosson 
have apparent authority to accept a surrender of the 
premises? (2) Did he accept a surrender and thereby 
release defendant from liability? 

Having found that Slosson did not have actual au- 
thority to cancel the contract, we must consider the 
facts disclosed in an effort to determine whether de- 
fendant would be justified in dealing with him on the 
assumption that he had authority to waive the provi- 
sions of the contract. He had been in the employ of 
vlaintiff for more than 30 years. He was its general 
freight and passenger agent for the city of Lincoln. 
As such he solicited business for the company and 
advertised its business, his name appearing in the ad- 
vertisements as ‘‘General Agent.’’ In the room where 
defendant hired the desk space, Slosson was provided 
with a private room, or office, and matters pertaining 
to the conduct of the company’s business in that office 
were referred to him. The other employees were sub- 
ordinate to him, although it appears that he neither 
hired nor discharged subordinates without authority 
from his superiors in Omaha. When defendant took pos- 
session of the space, the key to the door was fur- 
nished by Slosson. During the oceupancy of the space 
defendant paid the rent to Slosson, and he executed 
receipts, sometimes signing as ‘‘ Agent,’’ at other times 
signing as ‘‘General Agent.’’ He was the ranking 
officer of the company in the city and had direct charge 
of the room in which this desk space was leased. It is 
conceded that he was the general freight and passenger 
agent. We think these facts sufficient to submit to the 
jury the question whether he had apparent authority 
to release defendant. 

On the remaining question an agent of defendant 
testified that some time before vacating the space he 
discussed the matter of a release with Slosson, ex- 
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pressed a desire to secure a release from the terms 
ot the contract, and that Slosson assented thereto. This 
is not without contradiction, aud the conflict is suf- 
ficient to call for a submission of the question to a jury. 
The judgment heretofore entered is adhered to, and 
the motion for rehearing is 
OVERRULED. 


Leona S. Justice, aPrpenier, v. C. E. Swaw if at, 
APPELLANTS, 


FILED APRIL 19, 1919. No, 19925. 


1, Fraud: Evipence. The finding of the district court that the plain- 
tiff was induced to convey the real estate which she seeks to 
recover in this action by means of fraud and false representations, 
held to be sustained by the evidence. 


2. Vendor and Purchaser: Bona Fibre PURCHASER: BURDEN oF PRooF. 
The burden of proof is upon one who claims to be an innocent 
purchaser of property procured by fraud, to establish that he 
bought without knowledge or notice of the fraud. 


8. Lis Pendens. Under section 7651, Rev. St. 1913, where such a 
purchaser fails to record his deed until after the filing of a 
notice of lis pendens in an action to set aside the deeds of his 
grantors, he is a subsequent purchaser and bound by the proceed- 
ings to the same extent as if he were made a party to the action. 


ApprEaL from the district court for Madison county: 
ALEXANDER R. Oveson, JupcE. Affirmed in part, and 
reversed im part. 


J. B. Barnes, H. E. Siman, M. D. Tyler, Jack Koenig- 
. stein, M. F. Harrington, F. M. Tyrell, J. H. Walker 
and Mapes ¢& McFarland, for appellants. 


O. A. Abbott and James Nichols, contra. 


Lerton, J. 
This is an action to set aside certain conveyances of 
real estate on the ground that the same were procured 
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by fraud. A judgment of the district court in favor 
of the plaintiff was appealed to this court and affirmed 
(without opinion). Argument has been had upon a mo- 
tion for rehearing, and the case is now before us again. 

Briefly stated, the facts as found by the district court 
are: That the plaintiff, a widow residing in Norfolk, 
was frandulently induced to exchange several parcels 
of property in that city and an 80-acre farm for a 
hotel property in Denver, which was heavily incumbered. 
Certain representations were made to her by defendant 
Waddell and others, which have been abundantly proved 
to be false. It is unnecessary to repeat the whole story - 
of the transaction, as we are convinced that the finding 
of the district court as to the fraud is amply sustained 
by the evidence. The title to her property was con- 
veyed by Mrs. Justice to C. E. Shaw at Waddell’s re- 
quest, and was held by Shaw for Waddell. 

The difficulty in the case is not as to the fraud, but 
arises out of the question whether the defendants Sat- 
tler, Crane and Christopher were severally innocent 
purchasers of part of the real estate conveyed by Mrs 
Justice. 

One who claims to be an innocent purchaser of real 
property from a person who recently acquired the title 
to the same by fraud must, in an action to set aside the 
conveyance, allege, and the burden of proof is upon 
him to establish, that he was a bona fide purchaser for 
value without knowledge of the fraud. Baldwin v. Burt, 
43 Neb. 245; Bowman v. Griffith, 35 Neb. 361. 

About a week before this action was begun, Waddell 
exchanged lots 7 and 8 in block 2, Koenigstein’s Second 
addition to Norfolk, to William A. Crane for a ranch 
in Cherry county. The testimony of Crane is to the 
effect that at the time the exchange was made he owned 
a ranch of 960 acres of land in Cherry county, having 
lived there from 1891 to 1914; that in June, 1914, he 
was in Norfolk visiting a Mr. Fitch, a former neighbor 
of his, and there met Waddell; that he had told Fitch 
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he wanted to make a change on account of his wife’s 
health, and after he went home Fitch wrote him about 
the Norfolk property, which he thought might be ex- 
chauged for the ranch; that on the 28th of July, 1914, 
Fitch, Waddell and C. E. Shaw (Waddell’s brother-in- 
law) came to the ranch one morning, drove over it, went 
to the house for dinner, afterwards they made an offer 
to exchange, and he accepted it. They had photographs 
of the place in Norfolk with them, and he relied upon 
their description, also upon Mr. Fitch’s word. He had 
never seen the property. He understood it was sub- 
ject to $3,500 incumbrance. Crane and his wife went | 
to Merriam, a nearby town, had a deed written at the © 
bank, and acknowledged and delivered it at that time. 
He obtained a deed from Shaw to the Norfolk property 
at that time. The deed was dated July 6, and the name 
of the grantee was in blank and was filled in at that 
time. Mr. Blanchard, cashier of the bank, sent it for 
record at his request. Crance testifies: ‘‘They told me 
the title to the Norfolk property was absolutely good 
or the Building and Loan Association would not ac- 
cept it. I trusted it was all right and relied upon Mr. 
Fitch’s description, and the reason of the Building and 
Loan Association accepting the title. I knew it was 
good or they would not accept it.’”’ He paid Fitch a 
commission of $100. He had no notice or knowledge 
that Mrs. Justice had any interest in the Norfolk prop- 
erty. Crane’s testimony was corroborated by that of 
his wife, Fitch, and the cashier of the bank. 

This property consisted of two lots with three houses 
upon them. Mrs. Justice lived in a house on one corner 
.of the lots. Waddell testified that he took possesion of 
this property on July 1, that he rented the corner 
house to her for $20 a month, that she wanted screens 
put on, and electric light fixtures. The other two 
houses also required work to be done upon them, and 
he paid out over $200 for screens, electric lights, paint 
and papering. He rented the other two houses and re- 
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tained possession of the premises until he sold them 
to Crane on July 28. 

On July 25, Mrs. Justice wrote to an agent at Denver, 
asking him to collect the rent upon the hotel property, 
and on the 28th of July he wrote her saying he would 
look after the property. On July 31, this agent in a 
letter gave Mrs. Justice information which clearly in- 
dicated she had been deceived. 

Another witness testifies that he heard Mrs. Justice 
and Waddell arrange that she should pay $20 a month 
rent. Shaw testifies that after the first of August he 
collected the rent and turned it over to Crane. 

Did the fact that Mrs. Justice remained in posses- 
sion Of the corner house give constructive notice to 
Crane that she claimed to own the property? At the 
time Crane received the title, Mrs. Justice was in 
possession as a tenant of Waddell’s, and at that time 
she had no notice or knowledge that she had been de- 
frauded. Her occupancy was notice of the right which 
she then claimed, which was merely that of a tenant. 
Jf Crane had inquired of Mrs. Justice at that time by 
what right she held possession, she would have so in- 
informed him, because she was still claiming to be the 
owner of the Denver property, and attempting to collect 
rent for the same. Under these circumstances Crane 
was an innocent purchaser, unless the statute as to 
lis pendens affects his status. 

Was Christopher an innocent purchaser? He testi- 
fies that he lived in Cherry county for ten years; that 
he knew one Baumann, and met him and Waddell in 
Valentine in June, 1914; that he is a ranchman, and 
had a large number of horses, which he was disposing 
of as rapidly as possible. He told Baumann this, and 
Baumann suggested the trade with Waddell. Waddell 
represented it to he a good farm, and said the title 
was in Shaw. He further testified that Mrs. Justice 
was not mentioned, and he never heard of her; that they 
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went to the ranch and Waddell looked over about 30 
head of horses, which were in a corral. He said he 
would take $90 an acre for the land, and would take 
109 horses; that he, Christopher, had borrowed money 
from the bank to pay for the horses when he bought 
them, and when he sold them to Waddell he had the 
deed made to Mr. Nicholson, the cashier of the bank, as 
security. This testimony is corroborated by Baumann 
and other witnesses. 

The land was taken subject to a mortgage of $2,175. 
$925 was paid in cash, and he received 97 head of horses. 
After Christopher paid his indebtedness to the bank, 
the land was reconveyed by the cashier to Christopher. 
Christopher received an abstract of title to the land on 
August 4, 1914. 

The deed to Nicholson was executed on July 6, 1914, 
before Mrs. Justice knew she had been defrauded. 
There was no one in possession of the land. Under 
these facts, we believe that Christopher was an inno- 
cent purchaser, unless his status is affected by the ls 
pendens law. 

With respect to the property conveyed to Sattler, Sat- 
tler is dead, and the testimony in his behalf is given by 
Waddell, who was the principal actor in the fraud. 
Waddell testified that he did not tell Sattler about the 
details of the trade. He told him he was expecting 
to get the vu. ~s Sattler was using, and wanted to sell 
him the property if he got it. He says that he and 
Sattler sometimes dealt in property together, Sattler 
furnishing the money, and they dividing the profits; 
that Sattler agreed to buy the barns before he went 
to Denver; that he knew Waddell was getting them 
from Mrs. Justice. Sattler was paying $1,200 a year 
rent for the barns in monthly payments. He paid 
$1,863 for the equity, the mortgage was $4,800. <A 
page of the bank ledger introduced in evidence shows 
that in March, 1914, when Waddell’s account was over- 
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drawn nearly $600, a deposit of $2,000 was made by 
Sattler. It is possible that Sattler was an innocent 
purchaser, but we are of the opinion that his estate 
has not sustained the burden of proof as to this. 

The majority of the court take the view that the lis 
pendens statute, section 7651, Rev. St. 1913, does not 
operate to render Crane and Christopher purchasers 
pendente lite with notice of plaintiff’s claim. The 
finding and judgment of the district court is affirmed 
in so far as it adjudicates that the property of Mrs. 
Justice involved in this action was procured by fraud, 
but is otherwise reversed, and the cause remanded with 
instructions to try the same de novo, if plaintiff de- 
sires, as to the bona fides of defendants Crane, Christo- 
pher and Sattler, and to determine the liability of. Wad- 
dell and Shaw, or either of them, to plaintiff for dam- 
ages; with leave to the parties to amend their pleadings, 
if so advised, and to introduce further evidence. 

JUDGMENT ACCORDINGLY. 


Sepewick, J., concurring. 

It is suggested in appellee’s brief that the defendants 
Christopher and Crane must be regarded as ‘‘subse- 
quent purchasers with constructive notice of the pen- 
dency of this suit.’’ It is conceded that they purchased 
the property and received their deeds before this ac- 
tion was begun, but the suggestion seems to be that, 
under the provisions of section 7651, Rev. St. 1913, the 
filing of the lis pendens in this action before their deeds 
were recorded makes them subsequent purchasers. The 
language of this section is: ‘‘Every person whose con- 
veyance or incumbrance is subsequently executed or 
subsequently recorded, shall be deemed to be a subse- 
quent purchaser or incumbrancer.’’ This language 
makes them subsequent incumbrancers, and, although it 
is not a part of the law of conveyancing, and is deal- 
ing with notice, and not with the validity and effect 
of deeds, it would perhaps be difficult of construction 
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if it was not immediately followed by the qualifying 
clause that states plainly in what sense and to what 
extent they shall be treated as subsequent purchasers 
or incumbrancers, and ‘‘shall be bound by all pro- 
ceedings taken in said action after the filing of such 
notice to the same extent as if he were made a party 
to the action.’’ This seems to be decisive of the 
purpose of the lawmakers. If a person, holding an unre- 
eorded deed as an innocent purchaser, is ‘‘made a 
party to the action,’’ he must answer and show his 
interest, or default will be entered against him, and 
all of his claims in the property will be barred by the 
‘‘nroceedings taken in said action,” resulting in final 
judgment. : 

This state seems to have adopted the statute from 
New York, as many other Code states did. In an 
early case in New York, the statute is construed, and 
it is said in the syllabus, ‘‘The provision of the Code 
(sec. 132), providing for the filing of l¢s pendens, mak- 
ing it constructive notice to a purchaser, and declaring 
that a purchaser whose conveyance is subsequently 
executed or recorded shall be a subsequent purchaser 
_and shall be bound by the proceedings, simply affects 
such purchaser ‘to the same extent as if he were made 
a party’ to the action.’? The opinion discusses at 
length very interestingly the theory of lis pendens, and 
says: ‘‘The words ‘to the same extent as if he were a 
party to the action’ cannot be omitted in construction. 
* * * While it (the statute) also applics to cases 
of rights superior to those of the plaintiff, it only 
affects them in such a way as they would be influenced 
if the owners were parties to the action.’’ Lamont v. 
Cheshire, 65 N. Y. 30. This case plainly construes the 
statute to mean that the plaintiff may file a notice of 
lis pendens, and persons holding unrecorded convey- 
ances not known to plaintiff will have the same rights 
if the notice is filed before their papers are recorded 
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as though no notice was filed, and they were made 
parties to the action. The expression in the statute 
that they shall be deemed to be subsequent purchasers 
is not defined in the statute in any way, except by the 
expression which tells what the effect shall finally be, 
that is, they shall be bound the same as though they 
had been made parties to the action. This construc- 
tion is followed in many New York cases and cases 
in various Code states which have adopted the New 
York statute. Lamont v. Cheshire, supra; Bateman v. 
Backus, 4 Dak. 433; Hathaway v. Arnold, 157 Wis. 22. 

This court has heretofore so construed the statute. 
In an early case construing ‘the act of 1887, which is 
now our section 7651, Rev. St. 1913, that part of the 
statute which we are now considering was held uncon- 
stitutional. Sheasley v. Keens, 48 Neb. 57. But in a 
later case the question was discussed at large, and 
Sheasley v. Keens, supra, was overruled. In Munger v. 
Beard & Bro., 79 Neb. 764, it was said: ‘‘The thought 
of the legislature in providing for a notice to be filed 
with the register of deeds undoubtedly was to protect 
the interest of secret owners or lien-holders so far as 
might be done without prejudice to the plaintiff, and 
to allow them to come into court and have their rights : 
adjudicated.’’ The majority of the court consider this 
the proper construction of the statute, and, as these 
defendants have availed themselves of the right to come 
into court and have their rights adjudicated, they must 
be adjudicated in this action. ; 

Ross, J., not sitting. 
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B. 


Wituiam H. Mercaur, ADMINISTRATOR, APPELLEE, V. 
Cutcaco, Rock Istanp & Pactric Ratuway Com- 
PANY, APPELLANT. 


Firep Apri 19, 1919. No. 20283. 


Secondary Evidence. Where the contents of an order to plain- 
tiff’s intestate, a section foreman, to measure overhead wires, is 
an important issue in a case, and there is evidence that the order 
has been lost, or was last seen in the hands of agents or em- 
ployees of defendant, secondary evidence of its contents may 
properly be received on behalf of the plaintiff. 


Trial: RepurraL Testimony. Where plaintiff’s witnesses tes- 
tify that they saw and read such order, that it was written in 
pencil with the name of the roadmaster attached, and defend- 
ant’s witnesses testify that the order given was typewritten and 
mimeographed, and that no orders of this nature were ever given 
in any other manner, it is not erroneous to permit other orders 
to the section foreman in the form described by plaintiff’s wit- 
nesses to be introduced in rebuttal. 


New Trial: Newry DiscoverEp Evipence. A motion for a new 
trial upon the ground of newly discovered evidence, the evidence 
in support ef which is set forth in the opinion, held, properly 
overruled. 


. Appeal: ConFLicTINe EvipeENceE. Where the evidence is substan- 


tially conflicting upon material points, the court, in determining 
questions of law presented, accepts the verdict of the jury in 
favor of the plaintiff as determining the facts upon such dis- 
puted points, 


. Trial: Morron to Strike. A motion to strike the whole of an 


answer to a question is properly overruled, if part of the answer 
is properly admissible. ; 


AppeaL from the district court for Lancaster county: 
JAMES CosGRAVE, JuDGE. Affirmed. 


E. P. Holmes, Guy C. Chambers and George R. Mann, 


for appellant. 


C. J. Campbell and H. R. Ankeny, contra. 
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Letron, J. 

On January 14, 1914, plaintiff’s intestate, John T. 
Smith, was a section foreman upon the main line of 
defendant, running through the city of Mankato, Kan- 
sas. At that time deceased was directed to measure 
the height of overhead wires crossing the track upon the 
section of the road under his jurisdiction. Among other 
tools or appliances furnished him by defendant was a 
tapeline. Close to the station at Mankato two high 
voltage electric wires crossed the track. The tapeline 
furnished appears very much like an ordinary tapeline, 
but in reality it contains hidden metal wires, or strips 
running from end to end. Deceased threw the tapeline 
ease attached to one end of the tapeline over the 
electric wires, holding the other end in his hand, when 
immediately a strong current of electricity passed along 
the line and through his body, killing him instantly. 
This action is brought by his widow to recover damages 
‘ under the federal employers’ liability act. A verdict 
for $19,000 was rendered. From a judgment upon the 
verdict, defendant appeals. 

One of the material disputes as to the facts is as to 
whether the deceased had been ordered to measure the 
clearance of all wires crossing the track, or that of 
telephone wires only. 

The testimony on behalf of plaintiff tends to prove 
that Smith had received a written order. Between the 
time of his death and the time his effects were delivered 
to plaintiff the next day, this order had disappeared. 
The coroner testified that the order was given to her 
by the undertaker, but she was unable to tell what 
disposition of it had been made hy her, and it was 
not in her possession or control at the time of the trial. 
Several witnesses for the plaintiff testified that they 
had seen the order before the accident; that it was 
on an unruled piece of paper; that it was not typewrit- 
ten. but written by hand; that the roadmaster’s name 
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was at the bottom of it, and that the words, ‘‘telephone,’ 
or ‘‘telephone wires,’’ did not appear in it, but that it 
was an order to measure all overhead wires. 

A number of written orders received over the tele- 
graph lines by the agent at Mankato giving specific 
orders by the roadmaster to the deceased were intro- 
duced in evidence by the plaintiff. The. agent testifies 
that specific orders usually came by wire, but general 
orders were usually sent direct to the section foreman 
by railroad mail; such mail being inclosed in an en- 
velope and delivered direct to the foreman. 

Defendant objected very strenuously to the offering of 
these exhibits, since they did uot refer to the measure- 
ment of wires, and were only orders to Smith as to 
certain work to be done upon the section. It is said 
that it is not shown that these orders came by wire, or 
that they were not dropped out of the window of the 
private car of the superintendent, or they did not come 
by railroad mail. But several of them are dated at 
Fairbury, and are addressed to the section foreman 
at Mankato, and some are written in pencil, and some 
typewritten. They bear upon their face evidence, 
which, considered in connection with the testimony of 
the station agent as to the receipt of specifie orders 
by wire, convinces us that it was proper to admit them 
in evidence for the purpose of showing that Smith did 
receive other orders relating to his duties than printed 
or mimeographed orders sent to him by railroad mail. 

Two witnesses testified to having seen the claim agent 
of the railway company and the station agent soon 
after the accident in the ticket office, and to have heard 
the claim agent read the order taken from Smith’s body 
aloud to the other, to the effect that all overhead wires 
were to be measured, and remarked that “this looked 
bad,’’ or words to this effect, and that this fact was 
impressed upon their minds for the reason that the 
railroad company afterwards wag insistent that the 

103 Neb.—28 
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order was only to measure telephone wires. This 
testimony is positively denied by the two men mentioned, 
and there are other circumstances in the record which 
rendered it of doubtful credibility. 

On the other hand, witnesses for defendant testified 
that it was a general order typewritten and mimeo- 
graphed, and was identical with exhibit 2, a copy of 
which appears in the record, and is as follows: 


‘‘Pairbury, Nebr., Jan. 12, 1914. 
‘*All Foremen: 

‘Kindly advise me as soon as possible the number of 
telephone lines you have crossing our track on your 
section, giving this information by M. P. location, and 
clearance from top of rail to wires. Also advise name 
of telephone company. J. L. Hayes.’’ 


Several other section foremen testified they received 
such an order. The coroner’s testimony is somewhat 
indefinite. She said: ‘‘It was two or three lines, say- 
ing, measure all overhead telephone wires in a certain 
distance and before a given time.’’ She thought it 
was a printed order about the size or a little longer 
than a telegraph blank, and it had printed characters 
across it; that it was written with pen or pencil. She 
afterwards said that it was typewritten or printed. The 
roadmaster testifies that the order above set out was 
the only order sent out by him as to the measurement 
of wires about this time. Considering that the order 
was either lost by the coroner, or was last seen in the 
hands of the agents of defendant, secondary evidence 
was admissible. 

One of the alleged errors relied upon for reversal is 
the overruling of a motion for a new trial on account of 
newly discovered evidence. The evidence which is al- 
leged to have been newly discovered is with reference 
to the relations existing between Smith, the deceased, 
and his wife at the time of his death. This is material 
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since, under the federal employers’ liability act, a 
wife is only allowed to recover for pecuniary loss re- 
sulting from the death of her deceased husband. 

The facts alleged are, that, subsequent to the trial of 
the case, the attorney for the defendant received a let- 
ter from a justice of the peace at Tobias, Nebraska, to 
the effect that in April, 19128, the deceased was arrested 
and couvicted upon the charge of failing to suppert his 
wife and children, and entered into a support bond; 
that afterwards he went to Kansas, and that the justice 
afterwards acted as intermediary between him and his 
wife, who still resided with her parents at Tobias; 
that for several months before Smith’s death he re- 
fused to support his wife because she refused again to 
live with him at Mankato. 

It was also shown by correspondence of Smith with 
the justice of the peace that Smith had agreed to live 
apart from her for six nonths while it was ascertained 
whether he was in good taith in his avowed intentions 
to support his wife and children; that deceased re- 
peatedly stated that he loved his wife and children; 
that he was ve~v anxious to have his wife return and 
live with him, ana vas arranging to buy furniture 
and provide a home at Mankato, though his later 
letters to the justice indicate that he was disap- 
pointed at her failure to come to him, and spoke of 
getting a divorce. He sent her money during this time. 

The complaint filed at Tobias was against John 
Schmidt, while the name by which he was known to de- 
fendant was John T. Smith, and defendant urges 
this as a reason why by the use of ordinary diligence it 
was unable to ascertain these facts. 

On the other hand, the testimony at the time of the 
inquest shows that the station agent and other employees 
of the défendant in Mankato knew, and the roadmaster, 
whose office and headquarters were at Fairbury, Ne- 
braska, not far from Tobias, was then told by the plain- 
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tiff that Smith was not living with his family, and 
that his wife and children were living at Tobias. 

In a counter affidavit by Mrs. Smith’s mother, she 
deposes that Smith always provided for his wife and 
children, except for a period of about four or six weeks 
in March or April, 1913, when Smith and his wife were 
at the home of her parents, and that during that time 
Smith. had trouble with the parents which resulted in 
his leaving their home; that she saw all the letters which 
Mrs. Smith received from her husband, and knew that 
the money, clothing, provisions and assistance which 
he sent were of about the value of $35 a month, except 
in November and December, 1913, when he sent her a 
part of this. 

Mrs. Smith deposes that she never talked to the 
ystice about the matter of rejoining her husband, ex- 
cept on one occasion about December 5, 1913, when 
she told him she was planning to join Smith in the 
near future. She did not know he was carrying on a 
correspondence with her husband; that the letters 
written by him were not authorized by her; that the 
money she received was sent directly to her; that the 
justice did not know the amount she was receiving ; 
that the proceedings before the justice were had at his 
instance, and caused an estrangement of the family, and 
that from the latter part of April Smith had sent her 
about $30 a month, and also furnished her and the 
children with some articles of clothing. Considering 
all the facts in this connection, there was no error in 
this ruling. 

At the trial Mrs. Smith, after having testified that 
she had made arrangements, at the time Smith was 
killed, to move to Mankato, was asked the following 
questions: ‘“‘Q. Did you receive a letter from him? 
A. I did. Q. Even after he was dead, and written the 
day of his death, arranging for the furniture and all 
there at Mankato? A. I did.’ 
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Defendant then objected ‘‘as calling for the contents 
of the letter, and moves to strike out the answer as 
incompetent and immaterial.’’ No objection was made 
_ to the question. The objection was to the answer as a 
whole. That portion of it in response to the question 
whether she received the letter after he was dead was 
competent testimony. The objection was too broad. 
Part of the answer was objectionable, but the motion 
should have been so framed as to ask the court to 
strike out the incompetent portion of the answer only. 
Under these circumstances it was properly overruled. 

Two witnesses, Green, the station agent, and Argo, 
his assistant, testified that each of them had, in a con- 
versation with Smith on the date of his death, warned 
him not to measure the electric light wires, that they 
were dangerous, and he might get killed. On cross- 
examination the testimony of Argo was so shaken as to 
make it, in our opinion, unworthy of credence, and this 
presumably was the conclusion reached by the jury. 
The testimony of Mr. Green, however, is direct and 
specific upon this point. There was a direct conflict 
between Green and other witnesses with respect to 
other facts as to which he testified. We cannot say that 
the contradiction of Green on other points did not in- 
fluence the minds of the jury to such an extent that they 
rejected his testimony altogether with regard to this 
alleged warning. 

Instruction No. 13 is complained of because it omitted 
to tell the jury that the two minor children were entitled 
to recover from their loss only until they should arrive 
at 21 years of age. Under the more recent decisions of 
the federal courts, it was unnecessary for the jury to 
make such au apportionment. The children were four 
and one years of age, respectively. The verdict under 
the instructions of the court, awarded $2,500 to the 
infant son, $2,500 to the infant daughter, and $5,000 to 
the widow. The amount of the verdict as a whole and 
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the amounts awarded to the infants are not excessive, 
and this assignment must be overruled. 

The complaint as to the refusal to give instructions 
12 and 13, requested by defendant, we think is not 
well founded, since in another instruction the jury were 
told that, if Smith was directed to measure all over- 
head telephone wires, and that he measured an electric 
wire carrying a high voltage, which was not included 
in the order, plaintiff could not recover. This is more 
specific than the instruction refused with regard to the 
nonliability of the defendant in case Smith had volun- 
tarily measured the high voltage wires, and hence 
defendant suffered no prejudice. The instructions as 
a whole fairly submitted the issues to the jury. 

It is argued that.the fact that another section fore- 
man measured wires by throwing a line over them, and 
then measuring the line, establishes the fact that Smith 
was careless in using the tapeline in the manner in 
which he did, and that the line itself discloses that it 
contained wires. The words, ‘‘Chesterman Metallic, 
Sheffield, England,’’ are printed upon the back of this 
line, but an ordinary individual using the line would 
not be apt to notice this, and the line itself to an 
ordinary observer does not indicate the presence of fine 
interwoven wires. 

The principal questions in the case are questions of 
fact. These have been resolved by the jury in favor 
of the plaintiff, and whatever doubt may exist in our 
minds must be considered settled by the verdict. 

The deceased was a young man, strong and vigorous, 
and considering the amount which the testimony shows 
be had for years been in the habit of devoting to the 
support of his family, and the proof as to reconciliation, 
the amount of the verdict seems to be reasonable. The 
judgment of the district court is therefore 

AFFIRMED, 

CornisH, J., not sitting. 
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Casper MOE..LER ET AL., APPELLANTS, v. Locan Drarnacn 
DISTRICT, APPELLEE. 


Fitep Aprit 19, 1919. No. 20413. 


1. Drains: Manpatory INgunctTion. Courts will not ordinarily, by 
means of a mandatory injunction, direct qa different method of 
drainage from that adopted in good faith by the district board. 


: DissoLuTion oF District: OpsEection: Lacnrs. The dis- 
solution of a drainage district, according to law, will not be in- 
terfered with at the suit of certain property owners in the dis- 
trict who desire another plan of drainage, who paid their assess- 
ments, and who participated in the benefits of the drainage of the 
district for a number of years, and who did not begin such action 
until notice of an election to dissolve the district was being 
given. 


be 


' AppzaL from the district court for Dodge county: 
Frepertck W. Burton, Juper. Affirmed. 


F. Dolezal and Allen Johnson, for appellants. 
Courtright, Sidner & Lee, contra. 


Lerton, J. 

The petition alleges the incorporation of the Logan 
Drainage District; that it built a ditch on the east 
side of Logan creek near plaintiffs’ lands; that by 
excavation of the ditch Logan creek in this vicinity 
became filled with silt and destroyed as a watercourse, 
becoming a series of stagnant pools and destroying the 
drainage of plaintiffs’ lands; that plaintiffs were as- 
sessed to pay for such-construction and have paid the 
assessments; that before the excavation of the ditch 
the plaintiffs’ lands were sufficiently drained by Logan 
creek; that the majority of the landowners in the dis- 
trict own lands up stream from plaintiffs, and have 
confederated together to dissolve the district for the 
purpose of evading plaintiffs’ rights, and have called 
an election for the dissolution of the district; that it 
was the duty of the district to drain the unused portions 
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of Logan creek and to restore the drainage of plaintiffs’ 
lands. 

The prayer of the petition is to require the defendant 
to restore the drainage of Logan creek in the vicinity of 
plaintiffs’ lands within a reasonable time, and in an 
equitable and just manner in regard to assessments; that 
it be restrained from taking any steps to dissolve it- 
self or proceeding with an election for that purpose; 
and that it be enjoined ‘‘from maintaining and from 
suffering said stream along and in the vicinity of plain- 
tiffs’ lands from being a collection of stagnant pools.’’ 

The answer amounts to a plea of laches, estoppel, and 
want of power to change the flow of drainage. It 
also pleads acquiescence in the work since 1909, and that 
plaintiffs have accepted damages and compensation for 
right of way. ; 

The district court found generally for defendant. No 
supersedeas bond was filed, and by supplementary pro- 
ceedings in this court defendant has shown that at an 
election held by the electors of the district in November, 
1917, the district was dissolved unanimously. 

In 1909 the defendant drainage district was created 
to drain the valley of Logan creek. In 1910 ditches were 
excavated in order to straighten the channel of the 
ereek and prevent overflow. Plaintiffs are landowners 
living in the district helow the intersection of the 
ditch with the old channel of Logan creek in section 29. 
The evidence shows that at least two of the plaintiffs, 
before the ditch was constructed, had tile-drained a 
part of their lands into the old bed of the creek. Plain- 
tiff Moeller testifies that since the new channel has 
been constructed the stream below this intersection 
has ceased to flow in its old channel except during 
flood; that it is gradually filling up with silt and leaving 
stagnant ponds; that he had expended a large amount of 
money in tile-draining his land into the old bed before 
the ditch was made; that the partial filling of the creek 
has rendered his tiling useless; the value of his lands 
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has been depreciated; and that it is impossible for him 
to extend his tiling across the old bed to the new channel. 
He desires a new ditch from three to five miles long 
dug on the west side of the old channel. 

In December, 1909, a petition was presented to the 
drainage district board, signed by several of these 
plaintiffs, asking that, in constructing the ditch, the 
board make provision for keeping the channel of the 
creek open from the south line of section 29 to wherc 
Logan creek crosses the Chicago, Burlington & Quincy 
Railroad. The board voted not to take any steps to 
close the old channel, but to leave it open to the course 
of nature, and, as is usual in such conditions, the old 
channel is gradually filling up with silt deposited by 
flood waters. 

An examination of the record shows that, while 
plaintiffs all desire some change made in the plan of 
drainage, they do not seem to agree as to the manner 
in which the change shall be made. One wants a new 
ditch west of the old channel, another only wants a 
larger outlet under a railroad bridge, while still another 
wants the old bed of the stream cleaned and kept from 
filling up. For years these plaintiffs acquiesced in 
the plan of drainage. Just as the district was about 
to be dissolved, they come into court attempting to 
compel a change in the plan. There is not sufficient 
proof to justify the action as one to abate a nuisance. 
Furthermore, whatever injuries to their land were liable 
to be suffered by reason of the construction of the 
ditch were proper elements of damages which plaintiffs 
had the right to claim from the district at the incep- 
tion of the proceedings. If the construction of the new 
channel intercepted the tile drain already in place, this 
should have been compensated in damages, or a new 
outlet furnished at that time. It is not shown these 
were not considered at that time. The failure to make 
a claim for damages is no ground for staying the order- 
ly process of administration of the defendant’s affairs, 


442 NEBRASKA REPORTS. | Vox. 103 


Chamberlain v. Frank. 


or its dissolution. At this time no such action is 
pending, and there is no proof that the dissolution is 
sought to avoid the payment of damages. We agree 
with the district court that no cause of action has been 
established. 
AFFIRMED. 
CornisH, J., not sitting. 


TiLLig CHAMBERLAIN ET AL., APPELLEES, V. WILLIAM 
FRANK ET AL., APPELLANTS. 


FILED ApRIL 19, 1919. No. 20449. 


1. Deeds: MenTAL Capactty: VaALipiry: PRESUMPTION. Where 4 
deed was executed, with practically no consideration, by a father 
over 80 years of age, of nearly all of his property, which was 
worth about $30,000, to one son, with whom he lived, excluding 
his other children from all but a small share of his estate, under 
a@ misconception of the real value of the property, and without 
any apparent reason for such action, the transaction will be 
closely scrutinized, and the presumption is against the validity 
of the deed. 


: Evipence: SuFFIcIeNcy. Evidence examined and 
set forth in the opinion, held to be insufficient to uphold the con- 
veyance. 


3. : Suir to ANNUL: LacHss. The invalid conveyance was 
made about six years before the death of the grantor. The action 
was brought by the other heirs of the deceased a few months after 
his death. Held, that there was no laches on their part in bring- 
ing the action. 


4. Appeal in Equity: Trrar DE Novo. The petition sought to set 
aside a deed on the ground of mental incompetency of the 
grantor and undue influence. The district court found that the 
grantor was mentally incompetent to execute the conveyance. 
The appeal in such a case brings up the entire record for review, 
and if either ground, or both, are found by this court, upon a 
trial de novo to be sustained by the evidence, it may base its de- 
cision upon such grounds, irrespective of the fact that the decree 
of the district court was based upon a finding of mental incom- 
petency alone. 
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Appeal from the district court for Burt county: 
Georce A. Day, Juper. Affirmed. 


W. M. Hopewell and Brome & Ramsey, for appellants. 
J. A. Singhaus and Smith, Schall & Howell, contra. 


Lerron, J. 

Action to set aside a deed to about 200 acres of land 
in Burt county, made by one George Frank to his son 
William Frank, on the ground of mental incapacity 
and undue influence. The district court found for the 
plaintiffs, and defendants appeal. 

The specific finding of the court was that no con- 
sideration passed from the defendant William Frank to 
his father, George Frank; that at that time the real 
estate was of the fair and reasonable value of $150 
an acre; that George Frank was at the time wholly in- 
competent to execute a deed and to transact business, 
and did not comprehend the effect of the transaction. 

George Frank and his wife came to Burt county in 
1882, and settled upon the land in question. There 
they reared the family, consisting of three daughters, 
Tillie Frank, now Tillie Chamberlain, Louise Frank, 
now Louise Lewis, Barbara Frank, and two sons, Matt 
Frank and William Frank. William Frank was the 
younger son, and is now about 48 years of age. Mrs. 
Frank died in 1900. William was married to the defend- 
ant Alvina Frank in 1901. The other children had 
moved from the farm some years before. Before the 
mother died, and afterwards, William resided at home 
with his father, and worked upon the farm. He took his 
wife there when they were married. After the marriage 
George continued to reside upon the farm with his son 
and his wife. 

On August 24, 1910, when he was over 80 years of 
age, George went to a firm of lawyers in Tekamah, and 
procured them to prepare a deed of conveyance. to 
William of all his real estate. In the afternoon of 
the same day William and his wife and father went to 
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the same lawyers, and William entered into an agreement 
to support and care for his father thereafter aud during 
his lifetime, aud to pay at his death $25 to the daughter 
3arbara, and $400 to each of the other children, securing 
the same by a mortgage to the defendant Burdic, as 
trustee. None of the other children knew of this 
transaction with William until after its consummation. 
In November, 1910, an action was brought in the name 
of George Frank by the plaintiffs, Tillie Chamberlain 
and Louise Lewis, as his next friends, in the district 
court for Burt county, seeking to have the deed to 
William set side on account of his incompetency. In 
this case George Frank filed a motion supported by his 
own. affidavit and that of others as to his competency, 
asking to dismiss the suit as unauthorized. This action 
was dismissed by the plaintiffs, without prejudice, with- 
out coming to a hearing. 

In 1912 an action in ejectment was brought by Wil- 
liam Frank against Tillie Chamberlain to eject her 
from 60 acres of this land upon which she was living 
with her husband, and which she had occupied for 
a number of years without paying rent, with the per- 
mission and consent of her father, George Frank. 
In 1913 the testimony of George Frank was taken at 
the trial, and has been introduced in evidence in the 
present case in order to show his mental condition at 
that time. For some years before the death of his wife; 
he did but little work upon the farm, most of it being 
performed by William. After his wife’s death, he 
almost entirely ceased to attend to business or work 
of any nature. He carried a bank account up to about 
1904, when he ceased to have any banking transactions, 
and the whole management of the farm, cultivation, 
buying and selling of stock, marketing of crops, and 
receipt and disbursement of money, was thereafter 
carried on by William, who apparently assumed to own 
all the farm and live stock; the father having very 
little money and being poorly provided with clothing. 
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The evidence in regard to his competency to trans- 
act business at the time the deed was made is con- 
flictng. A number of credible witnesses testified 
that in their opinion he was as well able to transact 
business at that time as he ever was, while several 
others, most of whom, however, formed their judg- 
ment from what they saw of him after the deed was 
exccuted, testified they. believed he was incompetent 
to transact business. This evidence was considered be- 
cause of other testimony that there was no material 
change in his mental condition between the time 
spoken of and the time the deed was made. A sig- 
nificant fact is that in his testimony in the ejectment 
case George Frank testified that he believed the farm 
was worth from $15 to $29 an acre, and in substance 
that when he gave the farm to William, and specified 
the amount of payments to the other children, he 
believed that he had very little property. If this had 
been the fact, the estate would have been somewhat 
equitably divided among his children. The family 
physician, who had testified that George was of sound 
mind when the deed was made, on cross-examination 
said that such testimony as to value would indicate that 
the witness was ‘‘either prevaricating, or was a little 
off in his upper story.’’ The testimony is undisputed 
that at that time the land was worth $150 an acre. 

From a consideration of all the testimony, we are 
satisfied that George Frank, while perhaps competent to 
transact small affairs of business, from his isolation on 
the farm, from his lack of carrying on any business 
transaction for vears, and perhaps froma gradual break- 
ing down of his faculties. partly occasioned bv the use 
of intoxicating liquors, did not understand the nature 
and character of the act he was performing; at least he 
had no proper conception of the value of the real estate, 
the land at that time being worth nearly $30,000, instead 
of $3,000 to $4,000, as he evidently believed. There is no 
testimony that he said he intended that William should 
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have the farm on account of the expressed wish of his 
wife before she died, but it seems clear he intended a 
somewhat equitable division by charging the land with 
a fair share of the estate, considering all the circum- 
stances, to be paid to the other children. 

The district court made no finding with respect to the 
existence of undue influence. The appellants insist that, 
this being the case, the only question here is whether 
the finding as to incompetency is supported by the 
evidencé. Appellees say that the whole case is before 
us for trial de novo, and that this court is entitled to 
examine the evidence and render such decree upon either 
issue as it deems warranted by the proofs. We take the 
latter view. 

In the nature of the evidence in this case, we cannot 
well dissociate these two grounds for relief set forth 
in the petition. It is true there is no direct evidence of 
undue influence exerted upon the mind and will of 
George Frank; but the courts have repeatedly de- 
cided that a conveyance made by one well stricken in 
years, living under such circumstances as to place him 
under the control and domination of a son, or other 
person with whom relations of trust and confidence 
would naturally exist, will be closely scrutinized, and 
when from all the evidence, or lack of evidence, in the 
case, the court is satisfied, either that the grantor was 
incompetent to transact business of that nature, or 
that his mind had been so overborne by influences, 
which in its weakened state it was unable to resist, that 
he made a convevance disregarding the natural ties of 
affection to his other children, and which he would not 
have made if uninfluenced, or that a combination of both 
weak mentality and undue influence existed, it will sect 
aside the deed. Gibson v. Hammang, 63 Neb. 349; Win- 

.slow v. Winslow, 89 Neb. 189; Nelson v. Wickham, 86 
Neb. 46. 

Inder such circumstances, the burden of proof to 
establish that no undue influence or improper pressure 
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upon the mind of the grantor was exerted is upon him 
who profits by the conveyance. In this case it may be 
questioned whether the evidence as to mental incom- 
petency, standing alone, would justify the setting 
aside of the conveyance; but, when all the circumstances 
in the ease are considered, we have reached the con- 
clusion that George Frank was in such a condition of 
mind at the time the deed was made as not to have 
been a free agent. We cannot set aside the impression 
that, though the conveyance was not executed in the 
presence of William Frank, and though ostensibly it 
was the independent act of George, he was not acting 
with full knowledge of the value of his estate, and 
of the extent to which his other children should share 
in its disposition. There is no proof that any es- 
strangement or lack of affection existed between George 
and his other children, though he did not care much for 
the husband of Tillie, and there had been friction be- 
tween the children of William and Tillie, which ex- 
tended to the parents, and prevented Tillie from visit- 
ing the home thereafter. 

The appellants insist plaintiffs were guilty of laches 
in not trying the action soon after the deed was made. 
Plaintiffs had no interest in the land other than a 
mere expectancy at that time. Their father might have 
sold and disposed of it in his lifetime if competent to 
do so; hence they had no such present and vested in- 
terest in the land that they could set up undue influence 
as a ground for setting the deed aside. The action was 
brought in a few months after their father’s death. 

When the whole record is considered, we have 
reached the conclusion that the judgment of the district 
court is right, and should he 

AFFIRMED. 

Sepewick and CornisH, JJ., not sitting. 


448 NEBRASKA REPORTS. [Vou. 103 


Martin v. Leininger, 


Laura A. MartIN, APPELLANT, v. CHARLES A. LeININGER, 
APPELLEE. 


FILED ApRIL 19, 1919. No. 20516. 


Bastardy: PaTeRNITy: QUESTION FoR Jury. Where the evidence of 
complainant in a bastardy proceeding, if undisputed, would be suf- 
ficient to make a prima facie case, and a direct conflict in the 
evidence appears, the issue of fact as to the paternity of the 
child must be submitted to a jury to determine. 


AppeaL from the district court for Sioux county: 
Wiu.iam H. Westover, Jupce. Reversed. 


F. S. Baker and J. E. Porter, for appellant. 
Earl McDowell, contra. 


Lerton, J. 

Appeal from a judgment of dismissal in a bastardy 
proceeding. The trial court at the conclusion of the 
evidence sustained a motion for a directed verdict in 
favor of the respondent. 

The complainant, who was a girl between 16 and 17 
years of age and whose education had only proceeded 
to the fifth grade, resided with her parents in Sioux 
county. In May, 1916, she went with her sister and 
brother-in-law to Scott’s Bluff county in an automobile. 
On the way they stopped at the home of respondent’s 
father, with whom he resided, and were allowed to 
spend the night in an unoccupied tenant house not far 
away. Later in the evening complainant went. back 
after some milk for her sister’s baby, and after the 
milking was done respondent accompanied her on her 
return. He was an unmarried man about 28 years of 
age. It is not dispnted that the young people diverged 
from the path, and went to the banks of a nearby stream, 
and it was there that complainant testifies the first act 
of intercourse occurred. According to her evidence, 
they were equally desirous of the association. According 
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to his testimony, the old story of Potiphar’s wife was 
reenacted; respondent taking the part. of Joseph. No 
tangible results followed. In June complainant wrote 
respondent a loving and rather salacious letter, and 
early in November she sought and found employment 
at a hotel in Gering. She left the hotel the next day, 
went to Mitchell, hired a conveyance, and was taken to 
respondent’s home, arriving in the evening. She did 
not see respoudent that night. The next morning re- 
spondent was about to go rabbit hunting. She says 
that he invited her to accompany him. He says she 
forced her company upon him. Complainant testifies 
that on this expedition they went to the unoccupied 
house mentioned, and that there several acts of inter- 
course took place, which resulted in the birth of a 
child. Respondent admits they went near the house, 
but denies they went inside, or that acts of intercourse 
occurred. This was about November 6 or 7. The 
child was born August 12, 1918, after the usual period 
of gestation. 

The motion to instruct was upon the ground that 
complainant omitted to call her sister and brother-in- 
law as witnesses, and did not try to obtain their testi- 
mony, and that her evidence was in contradiction to 
her former testimony. 

The omission to take the depositions of the sister and 
her husband, who resided in another state, as to the 
time complainant returned to the house in May, was 
not so material as to justify a dismissal, and the state- 
ments made by complainant were not so inconsistent as 
to warrant such procedure. Her story at least has the 
merit of frankness, in that she does not make the not 
uncommon plea of being overcome by force, but openly 
confesses submitting to a man whom she had just met 
for the first time. 

There is nothing to show that complainant had inter- 
course with any other man about the time conception 
must have taken place. Whatever may be said of the 

103 Neb.—29 
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conduct of this adoléscent girl, it forms no defense to 
an action whose purpose is to protect society against the 
hability to support the child. This is a civil case 
which must be decided by a preponderance of the 
evidence, and where such a conflict of evidence appears, 
the issue of fact is committed by the law to a jury to 
determine. While the defense against such an accusa- 
tion is a difficult one to make, and no doubt wrongs are 
sometimes committed by juries, the lawmakers have 
left the statute as it is for a long time, and we are not 
at liberty to change it. 

REVERSED. 

CornisH and AupricH, JJ., not sitting. 


Writs L. Hann, appELLANT, v. WrLLaRp F. Bartey Com- 
PANY ET AL., APPELLEES. 


Fivep ApriL 19, 1919. No. 20359, 


1. Public offices are not subjects of lawful barter and sale. 


2. Libel: Cuarce or BarTerrne A Pusiic OFFICE. Under the com- 
mon law of the United States and the public policy of Nebraska, 
two rival candidates for a public office cannot lawfully make a 
contract or a political deal that one of them shall withdraw his 
candidacy in favor of the other and that the latter, if elected, 
shall appoint the former to a public office; and a newspaper arti- 
cle naming a candidate and charging him with being a party to 
such conduct is of itself libelous. 


AppraL from the district court for Buffalo county: 
Bruno 0. Hostetter, Jupce. Reversed. 


Fred A. Nye and John A. Miller, for appellant. 
N. P. McDonald and E. B. McDermott, contra. 


Ross, J. 

This is an action to recover $7,500 in damages for 
libel. The article on which the suit is based was pub- 
lished by defendants in the Kearney Times, a daily 
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newspaper, on the morning of a city election. At the 
preceding primary plaintiff, M. N. Troupe, K. R. An- 
drews, and Frank Arbuckle, among others, had been 
nominated for city councilmen, and their names ap- 
peared on the official ballots as candidates at the city 
election. Troupe, Andrews, and Arbuckle had led the 
others at the primary, and in the newspaper comment 
they are called the ‘‘Three Highest Candidates.’’ The 
published article is here reproduced: 

‘‘Hand Out of Race: Is Promised Appointment. 
‘‘Candidate for Commission Attempts to Throw Support 
to ‘Three Highest Candidates’ With Assurance 
of Reward. 

‘‘Discouraged by the fact that he had found it only 
too evident that he could not be elected as one of the 
city commissioners, Willis L. Hand yesterday withdrew 
from the race for councilman, and according to one 
of his friends he did it after an agreement that he 
would be given an appointment if the Andrews-Troupe 
combination was elected. 

“According to this friend of Mr. Hand’s, it was 
thought by Mr. Andrews and Mr. Troupe that a with- 
drawal of the candidate would mean extra support to 
the Andrews-Troupe contingent. This friend was 
strong in his belief that the public could not blame 
Mr. Hand for renouncing his candidacy when he would 
have run a forlorn race on the one hand and could 
be rewarded on the other provided these men were 
elected. 

“*So evident is the alarm of the two retrogressive 
candidates, because of the eleventh-hour certainty of 
the success of the Arbuckle, Burroughs, Hawley ticket, 
running on a program of progress, that they maneu- 
vered the Hand withdrawal in a last desperate effort 
to save themselves.’’ 

The trial court sustained a demurrer to the petition, 
and from a judgment of dismissal plaintiff has ap- 
pealed. 
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Plaintiff takes the position that defendants charged 
him with making an unlawful pre-election contract to 
sell his candidacy and political influence to rival candi- 
dates for their promise to appoint him, in the event of 
their election, to a lucrative public office, and that the 
imputation is of itself libelous. 

To justify the sustaining of the demurrer, defend- 
ants argue that the newspaper publication is not libel- 
ous per se, that special damages are not pleaded in the 
petition, and that therefore the facts therein pleaded do 
not state a cause of action. 

What did the reading public generally understand the 
publication to mean as it appeared in the daily press on 
the morning of the city election? The import of the 
article is plain. Under the circumstances it would 
generally be understood by those who read it to mean 
that plaintiff, while a candidate for councilman, had 
entered into a pre-election contract to sell his candidacy 
and influence to rival candidates in consideration of an 
agreement on their part, if elected, to appoint him to a 
lucrative public office. In other words, the newspaper 
article would generally be understood in common par- 
lance to contain the charge that plaintiff as a candidate 
for councilman had sold out to rivals. In any event, the 
political deal described by ‘defendants includes the mak- 
ing of a pre-election contract to influence the appoint- 
ment to a public office. Was the conduct imputed to 
plaintiff unlawful? The rivals with whom he is said 
to have bargained had not been elected. They were not 
then clothed with official power or responsibility for 
municipal acts. They were not bound by an oath of 
office or an official bond; but, according to the pub- 
lished accusation, they had nevertheless agreed in ad- 
vance to exercise official power for personal advantage 
by appointing plaintiff to a public office, thus closing 
the door to other aspirants and destroying the political 
right of citizens generally to voluntarily recommend 
official appointments in the interests of the public ser- 


Or 
we 
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vice. It is unnecessary to search for a statute for- 
bidding the odious conduct imputed to plaintiff. Such 
conduct is denounced as unlawful by the common law of 
the United States and by the public policy of Nebras- 
ka. Purity of public elections and untrammeled official- 
dom are imperative demands of the government. Pub- 
lie offices are not subjects of lawful barter and sale. 
All contracts tending to influence appointments to public 
office are unlawful and void. Hachange Nat. Bank v. 
Henderson, 139 Ga. 260, 51 L. R. A. n. s. 549, note 2; 
Meacham v. Dow, 32 Vt. 721; Filson’s Trustees v. 
Himes, 5 Pa. St. 452; Eddy v. Capron, 4 R. I. 394; 
Haas & Co. v. Fenlon, 8 Kan. 601; 9 R. C. L. 1177, sec. 
164. The charge that a candidate for a public office 
sold out to his rival is of itself actionable. Post Prub- 
lishing Co. v. Hallam, 59 Fed. 539. 

In this view of the law, the newspaper publication 
pleaded in the petition is of itself libelous. The de- 
murrer, therefore, was erroneously sustained. It fol- 
lows that the judgment of the district court is re- 
versed and the cause remanded for further proceedings. 

REVERSED. 

CornisH, J., not sitting. 


Eymunpr, 8S. CUMMINGS, APPELLEE, v. ARTHUR J. Keatine 
& CoMPaNy ET AL., DEFENDANTS: ArTtHuR J. KEatInec, 
APPELLANT. 


Fitep Aprit 19, 1919. No. 20844. 


1. Limitation of Actions: Note: Pretirtion. A promissory note show- 
ing on its face that it is outlawed does not render demurrable a 
petition pleading it in full and praying for judgment thereon, 
where plaintiff alleges that his failure to begin his action within 
the statutory period of five years was due to the absconding and 
the concealment of defendant. 


: CONCEALMENT OF DeBToR: EvipeNcre. The sufficiency of 
the evidence to sustain a finding that a debtor absconded, con- 
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cealed himself, and thus arrested the running of the statute of 
limitations, must be tested by the circumstances and the conditions 
of each case in which that issue is tried. 


: . In an action on unpaid, promissory notes 
executed and delivered in Chicago, the evidence outlined in the 
opinion held sufficient to sustain a finding that defendant ab- 
sconded from Illinois, concealed himself in Nebraska, and thus 
arrested the running of the statute of limitations. 


Apprat from the district court for Douglas county: 
Lee 8. Estrettz, Juner. Affirmed. 


Smith, Schall & Howell, for appellant. 
Brome & Ramsey and J. P. Uvick, contra. 


Roser, J. 
This is an action on two promissory notes in form as 
follows: 
««$1,000. Chicago, IIll., Nov. 1st, 1899. 
‘‘Thirty days after demand, for value received, we 
promise to pay to the order of E. S. Cummings, the 
sum of one thousand dollars, at 120 Randolph St., 
Chicago, IIll., with interest at the rate of seven per 
cent. per annum, after date. 
‘‘A. J. Keating & Co., 
“John Collins.”’ 
“$1,000. Chicago, IIl., Dee. 1st, 1899. 
‘‘Thirty days after demand, for value received, we 
promise to pay to the order of E. S. Cummings the 
sum of one thousand dollars at 120 Randolph St., 
Chicago, with interest at the rate of seven per cent. 
per annum, after date. 
‘‘Arthur J. Keating & Co. 
‘‘Per John Collins.’’ 
Payment of interest to January 1, 1900, is indorsed 
on the back of each note. Otherwise the principal and 
the interest are unpaid. Arthur J. Keating and John 
Collins were partners, the firm name being Arthur J. 
Keating & Company. In Chicago the partnership had 
been engaged in buying municipal paper and in making 
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loans. The original petition was filed in the district 
court for Douglas county, Nebraska, June 19, 1915, and 
an amended petition was filed February 16, 1918. There 
was service of summons on defendant Keating alone. 
He pleaded in his answer that the action was barred by 
the statute of limitations. On a trial of that issue the 
jury rendered in favor of plaintiff a verdict for 
$4,569.19. From a judgment thereon for that sum de- 
fendant has appealed. 

The petition is assailed as fatally defective. -It is 
insisted that the statutory period of five years for the © 
bringing of the suit had expired, as shown on the face 
of the notes, and that an exception to the general rule 
is not pleaded. The specific defects in the petition, as 
construed by defendant, ‘are failure to allege that plain- 
tiff was diligent in attempting to discover the where- 
abouts of defendant and absence of a reason why dis- 
covery was not made sooner. In support of the position 
thus taken, defendant invokes the doctrine that, in an 
action based on fraud, if commenced after expiration 
of the statutory period for instituting such an action, 
plaintiff, to avoid the bar of the general statute of limi- 
tations, must plead facts showing that he exercised due 
diligence in discovering the fraud. This is a rule of 
equity which does not determine the question here in- 
volved. Plaintiff’s suit is not founded on fraud. The 
notes were executed and delivered in good faith and 
were never paid. The action is based on the notes. 
The fraud relates alone to the remedy—the right to 
maintain the suit after the five-year period for bring- 
ing it expired. Plaintiff relies on statutory exceptions 
in the following language: 

‘Tf, when a cause of action accrues against a person, 
he be out of the state, or shall have absconded or 
concealed himself, the period limited for the ecommence- 
ment of the action shall not begin to run until he come 
into the state, or while he’is absconded or concealed; 
and if, after the cause of action accrues, he depart from 
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the state, or abscond or conceal himself, the time of his 
absence or concealment shall not be computed as any 
part of the period within which the action must be 
brought.’’ Rev. St. 1913, sec. 7577. 

Does the petition show that defendant concealed him- 
self in Nebraska within the meaning of the language 
quoted? Following detailed pleas of the execution, de- 
livery and nonpayment of each note, it is alleged in the 
petition: 

““That at the time said note was executed, the said 
defendant Arthur J. Keating was a citizen and resident 
of the state of Illinois, residing at the city of Chicago 
in said state, and transacting business as hereinbefore 
recited with one John Collins, under the firm name and 
style of Arthur J. Keating & Company in said city 
and state; that Arthur J. Keating was the real and 
true name of said defendant Keating, and the name 
borne by him from his birth and continuously until some 
time during the year 1900, when said Arthur J. Keating 
absconded from said state of Jllinois and concealed 
himself in the state of Nebraska; that for the purpose 
of such concealment, and to the end that his identity and 
whereabouts might not be known by this plaintiff and 
other creditors of said Arthur J. Keating, he, the said 
Arthur J. Keating, from and after the time that he ab- 
sconded from the state of Illinois, as hereinbefore re- 
cited, and at all times thereafter, adopted the name 
of Henry J. Keating, and at all times since said Arthur 
J. Keating came to the state of Nebraska, during the 
year 1900, as hereinbefore recited, he has adopted and 
used said name Henry J. Keating, and represented 
and stated to his neighbors, associates and persons with 
whom he came iin contact in the state of Nebraska, that 
Henry J. Keating was his true name; that this plain- 
tiff did not learn, and did not know, that the person 
calling himself Henry J. Keating, residing in the state 
of Nebraska, was the same person who conducted 
business in the city of Chicago and state of Illinois 
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during the year 1899 as a member of the firm of A. J. 
Keating & Company until the 10th day of February, 
1915; that no demand for the payment of said note 
or the interest due thereon was or could be made 
prior to said 10th day of February, 1915, by reason of 
the aforesaid absconding and concealment of said de- 
fendant Arthur J. Keating as hereinbefore recited.’’ 

While this plea does not conform to the rules of 
pleading, it states facts sufficient to show that defend- 
ant absconded from Illinois and concealed himself in 
Nebraska, and thus prevented the general statute of 
limitations from barring ‘plaintiff’s action, within the 
meaning of the statutory exceptions quoted. The issue 
‘of concealment was understood and tried by both par- 
ties, and defendant was not prejudiced by imperfections 
in the petition. 

The principal argument by defendant is directed to 
the proposition that there should have been a peremp- 
tory instruction for defendant on the ground that the 
evidence is insufficient to sustain a verdict in favor of 
plaintiff. In this connection it is argued by defendant 
thaf concealment is not shown; that defendant lived 
and transacted business in Omaha openly without any 
attempt to conceal his identity or whereabouts from 
defendant or others; that his friends and business as- 
sociates in Omaha knew his real name and former con- 
nections in Chicago; that while making his home in 
Omaha he openly visited his relatives and others in 
Chicago two or three times a year and reappeared at 
will in his former haunts, which include the neighbor- 
hood of plaintiff’s residence; that proof of diligence on 
the part of plaintiff is wanting. and that he had knowl- 
edge equivalent to notice of defendant’s place of resi- 
dence. There is evidence tending to prove the theory 
of defendant, but the jury and the trial court found the 
issue in favor of plaintiff. Is their finding sustained by 
the evidence? 
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In testing the sufficiency of the evidence to prove 
concealment for the purpose of arresting the general 
statute of limitations, the issue must be determined by 
the circumstances, the proper inferences being ques- 
tious for the jury. The evidence, for the purposes of 
review, should be considered in the light of the fol- 
lowing observations: 

‘‘Tf one eludes his creditors, then he can be held to 
the intent of evading process, and all the law requires 
in order to constitute an absconding debtor is that 
he shall put himself in such a position that he can and 
does successfully evade the service of process. In one 
case it may be by concealment in his own house. It 
may consist in going from place to place so quickly. 
as to evade meeting with service of process anywhere. 
There is a limit to the creditor’s search for him, else 
he might never be served with process, and no attach- 
ment would ever be sustained. The creditor is bound to 
ascertain, if he can do so by all natural ordinary 
means at hand, his debtor’s whereabouts, in order to 
serve him with process; but this obligation has its 
limits in reason and common sense. A debtor may, 
by a careful watch of the action of his creditors, or 
by information from others, elude his creditors for an 
indefinite time, and yet he might produce proof of 
having been seen in so many places that it would seem 
reasonable that service of process could be made. So 
it can be perceived that concealment with intent to de- 
feat or delay his creditors has a relative significance. 
It must depend upon the facts of each case, and they 
must be such, and of such probative force and effect, 
that the court can conclude that the debtor was eluding 
the service of process; that he intended to do it, and 
that his conduct or concealment was such as to lead his 
creditors to the natural belief that he absconds.’’ 
Stafford v. Gaiser, 57 N. J. Law, 574. 

The record contains evidence tending to prove the 
following facts: Before the notes in suit had been 
matured by a demand for payment, defendant left Chi- 
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cago February 8, 1900. There remained unpaid creditors 
who were not notified in advance of his contemplated 
departure or destination. He had not arranged for the 
payment of his debts aud he did uot leave available as- 
sets for that purpose. He was married, but his wife 
did not know where he had gone. His father and mother 
were likewise left without knowledge of his plans and 
destination. He went to British Columbia, Washington, 
California, Texas, Missouri, Wyoming, and other places. 
His name was Arthur J. Keating, and when he left 
Chicago he had never been known by any other. Late 
in August, 1900, he arrived in Omaha. , There, as 
‘‘Henry Keating,’’? he registered at a hotel, procured 
saloon-keeper’s licenses from year to year, dealt in 
intoxicating liquors, received mail, reported to the 
publishers of the telephone and the city directories, 
acted as secretary of the Retail Liquor Dealers’ As- 
sociation, and bought a home and corporate stock. By 
that name he was generally known in Omaha when sued 
by plaintiff June 19, 1915, though his wife and some 
friends and relatives publicly called him ‘‘Art.’’ After 
his departure from Chicago and before his wife had 
joined him a few months later, plaintiff asked her where 
he had gone, but did not get the desired information. 
Without avail plaintiff also made inquiries of some of 
defendant’s business associates and friends in Chicago. 
After making further inquiry, at several different 
times, plaintiff in 1914 first heard of defendant’s resid- 
ing in Omaha and wrote to an attorney there for par- 
ticulars. The reply contained the advice that there was 
no such person as Arthur J. Keating in Omaha. Learn- 
ing later of the death of defendant’s father, plaintiff 
examined the probate records in Chicago and found 
a reference to Arthur J. Keating, Omaha, a son of 
decedent. An investigating burean followed this clue 
and discovered that defendant was living in Omaha 
as ‘“‘Henry Keating.’’ From evidence tending to prove 
the facts outlined, it may fairly be inferred that de- 
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fendant concealed himself in Nebraska within the 
meaning of the statute of limitations. 

The probative force of this evidence is not neces- 
sarily destroyed by other evidence, adduced during 
the trial, that defendant openly returned to Chicago 
two or three times a year and there freely mingled with 
his former associates, many of whom lived in plain- 
tiff’s neighborhood; that defendant used the name of 
Henry Keating to conceal from his father and others 
his connection with the saloon business; that plaintiff 
never asked the parents of defendant where the latter 
resided, though they were his friends and neighbors; 
that plaintiff did not pursue his search continuously 
or diligently after defendant left Chicago. The jury 
and the trial court were at liberty to view this evidence 
in a light different from that in which defendant sees 
it. Defendant in fact conducted the saloon business in 
the name of ‘‘Henry Keating’’—the name of his father 
who was the subject of his solicitude in his attempt to 
conceal the fact that he was a saloon-keeper. While 
visiting in Chicago, defendant did not call on plaintiff, 
who had given him credit, or notify him of the home 
in Omaha. Plaintiff did not see defendant on these oc- 
casions or know that he had been.returning to his old 
haunts. From the viewpoint of plaintiff, as he con- 
sidered the circumstances and conditions under which 
defendant departed from Chicago in 1900, continuous 
inquiries, if directed to the parents and to the former 
associates of defendant, evincing anxiety and vigilance, 
might have prolonged the search or prevented the dis- 
covery. The course pursued by plaintiff may have 
stimulated the freedom to which defendant testified in 
mingling with his old friends around the home of plain- 
tiff. The conclusion is that the evidence is sufficient 
to sustain the finding that defendant concealed himself 
in Nebraska. No error prejudicial to defendant has 
heen found. 

AFFIRMED. 

Sepewick and Corntsu, JJ., not sitting. 
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Dvruanp Trust CoMPANY, APPELLANT, V. HoweLL M. 
UTTLEY ET AL., APPELLEES. 


Fitep Aprit 19, 1919. No. 20100. 


1. Judgment: Morion to Vacate: Payment, After a judgment has 
been paid in full and the cause dismissed, a motion to set it aside 
presents no issue. 


2. Appeal: TueEory or Case. A motion that states sufficient facts 
for a petition for damages on account of fraud will be regarded 
as a petition for that purpose if the parties appear and try the 
issue presented. 


3. Appearance. The district court has jurisdiction of actions for 
fraud, and may obtain jurisdiction of the person of the defend- 
ant if he appears and asks a dismissal whoiiy upon untenable 
grounds. 


4, Pleading: SuFFIcIENCyY AFTER JUDGMENT. If a pleading alleges 
facts which entitle the pleader to relief, and there is a complete 
trial of the issue which it was plainly intended to present, with- 
out objection which would challenge technical defects in the 
pleading, such pleading will be regarded sufficient after judg- 
ment. 


5. Appeal: AFFIRMANCE. When a common-law action is tried to the 
court without demand for jury, the findings and judgment upon 
substantially conflicting evidence will not be reversed upon ap- 
peal unless it is clearly wrong. 


AppeaL from the district court for Holt county: 
Witutiam H. Westover, Jupcr. Affirmed. 


Mapes & McFarland, for appellant. 
H, M. Uitley, contra. 


SEDGWICK, J. 

The plaintiff recovered a judgment against these de- 
fendants in the district court for Holt county foreclos- 
ing a real estate mortgage. An order of sale was 
issued on the judgment. Sale was made and duly re- 
ported to the court. Objections to the confirmation were 
filed, and, before the sale was confirmed, the judg- 
ment was paid in full and the cause formally dismissed 


462 NEBRASKA REPORTS. [Vou. 103 


Durland Trust Co. v. Uttley. 


upon the record. Afterwards the defendants filed a 
motion to reinstate the case upon the docket, and to 
set aside and cancel the decree and judgment ‘‘for 
fraud practiced by the plaintiff in said action upon the 
court as well as upon these defendants.’? The motion 
closed with a prayer that upon the final hearing the 
defendants may have judgment against the plaintiff 
for ‘‘the sum of $274.99, the amount by them so wrong- 
fully and unlawfully received and collected.’’ 

The motion states no ground for relief, unless it may 
be regarded as a petition for damages on account of 
the alleged frauds, and for that purpose, of course, fails 
to state a cause of action in not alleging when the 
frauds were discovered and why they were not sooner 
brought to the attention of the court. When the defend- 
ants, who were virtually the plaintiffs in the proceeding, 
offered their evidence, the plaintiff objected to pro- 
ceeding with the trial ‘‘for the reason the court has no 
jurisdiction over the person of the plaintiff or over 
the subject-matter.’’? It was then stipulated that the 
foregoing objection should apply to all of the evi- 
dence, and the trial proceeded. The court, of course, 
had jurisdiction of the action for fraud, and defendants 
had already taken such steps as amounted to an ap- 
pearance. ‘The whole proceeding is a peculiar one, and 
we cannot say that, upon the issues actually submitted 
to and tried by the court, the evidence is insufficient to 
support the findings of the trial court. 

The judgment of the district court is therefore 

AFFIRMED. 


Vox. 103] JANUARY TERM, 1919. 463 


Krause vy. Stevens. 


Joun H. Krause ET AL., APPELLEES, v. T. HE. STEVENS, 
APPELLANT. * 


. FILep AprIL 19, 1919. No. 20193. 


*First heard before commission, and reversed without opinion. 


1. Lease: CANCELATION: Parties. One who executes a lease of 
real estate, and afterwards sells and conveys the same to another 
grantee with covenants of title, is a proper party to an action to 
cancel the lease for fraud and concealment, and may contest the 
validity of the lease on those grounds. bs 


2. Deeds: CaNcELATION. The consideration for a conveyance of 2 
valuable interest in real estate must itself have some value, and 
if it is merely nominal, and there are indications of fraud or 
concealment of essential facts, equity will cancel such convey- 
ance. 


AppeaL from the district court for Sheridan county: 
Wittiam H. Westover, Jupce. Affirmed. 


McGilton & Smith and Boyd é Metz, for appellant. 


Lee Bayse, Macfarland & Macfarland and Gray & 
Brumbaugh, contra. 


Sepewick, J. 
In August, 1913 the defendant Joseph Krall executed 
a lease of mineral rights in over 400 acres of land and 
two lakes thereon to the defendant Stevens. He after- 
wards executed a lease of the same lands to these plain- 
tiffs, and still later sold and conveyed these same lands 
to these plaintiffs for the agreed price of $4,600. The 
plaintiffs began this action in the district court for 
Sheridan county to cancel the Stevens lease and to 
complete and quiet their title as against the defendant 
Krall. Krall filed an answer and cross-petition, and 
also asked to cancel the Stevens lease. The district 
court found generally for the plaintiffs, canceled the 
Stevens lease, and quieted the title in the plaintiffs. 
The defendant Stevens has appealed. 
The question presented is as to the validity of the 
“lease from Mr. Krall to Stevens. The appellant urges 
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that, since his lease was recorded prior to that of the 
plaintiffs, they are not in a position to attack the ap- 
pellant’s lease. As the defendant Krall sold and 
conveyed the land to the plaintiffs with full covenants 
of title, he is now interested in making that conveyance 
good, and as he was made a party to the action, and 
tendered thereon the issue of the validity of the lease 
to Stevens, and was made appellee in this appeal, and 
has apparently appeared in this court, as the brief filed 
herein purports to represent all of the appellees, it 
cannot be said that his interest in canceling this lease is 
not before the court. 

The grounds alleged for canceling the lease, both by 
the plaintiffs and by the defendant Krall, are that the 
lease was without consideration, and was procured by 
fraud, undue influence, misrepresentation, and conceal- 
ment. The consideration named in the lease is $1, 
and the evidence shows that there was no other con- 
sideration to the defendant Krall. The evidence 
as to whether the $1 named in the lease was actually 
paid is somewhat conflicting. The evidence quoted 
in the appellant’s brief is that Krall is of foreign 
birth, and, although he could read the English language 
to some extent, he was not able to converse readily 
therein; that Stevens and his companion, who was also 
interested, went to Krall’s residence and represented to 
him that they were sent by the government to make 
arrangements to take alkali out of lakes, and they 
wanted to obtain a lease from him for that purpose. 
Krall, not knowing that they were expecting to ex- 
periment with potash, and knowing that the alkali ir 
the waters of the lakes was injurious to his stock, con- 
sented to the arrangement and executed the lease. It 
is not contended that his evidence was in any way con- 
tradicted or explained. It is contended that a mineral 
lease of the lands at that time was of no value, but it 
is conceded that shortly afterwards a mineral lease of 
these lands would have been of at least the value of R ) 


Vou. 103] JANUARY TERM, 1919. 465 


Keeler v. Estate of Hiles. 


$2,000. If such a lease would be worth $2,090 at the 
time this action was begun, the contention that it was 
not worth anything when the lease was made amounts 
to contending that its actual value was unknown to 
the parties. We have, then, a lease worth $2,000 ob- 
tained by representations that were quite peculiar, if 
not intentionally fraudulent, for the nominal sum of 
$1. ‘‘It is an ancient and well-established principle 
that, whenever suppressio veri or suggestio falst occur, 
and more especially both together, they afford suf- 
ficient ground to set aside any release or conveyance.”’ 
Smith v. Richards, 38 U. S. 26. 

Whether a consideration is adequate depends to some 
extent upou the circumstances of the case. ‘‘But it 
must have some real value; and if this be very small, 
this circumstance may, even by itself, and still more 
when connected with other indications, imply or sus- 
tain a charge of fraud.’’ 1 Parsons, Contracts (9th ed.) 
sec. 436. 

In this case the consideration was nominal, and in 
view of that fact the evidence clearly establishes that 
it was induced by concealment and undue influence. 
Our former judgment is set aside. 

The judgment of the district court is 


AFFIRMED. 


F. E. Keetrr, appELLeE, v. Estate or James W. Hites 
ET AL., APPELLANTS. 


Fivep Aprit 19, 1919. No. 20327. 


1. Probate Court: APPEAL: PLEADINGS. Upon appeal from the pro- 
bate court, the district court may, in a proper case, direct that 
the cause be tried upon the transcript of the proceedings. No 
further pleadings are necessary unless the district court so directs. 


2. Bill of Exchange: Vatipiry. Bank checks may be made payable 
at a fixed time after the occurrence of an event that is certain 
103 Neb.—30 
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to happen, Rev. St. 1913, sec. 5322, A check made payable one 
day after the death of the maker is technically a bill of exchange, 
and is valid if given for a sufficient consideration. 


3. Appeal: IncoMPETENT Evipence. The findings of the district 
court upon the evidence will not be reversed because incompetent 
evidence was allowed, if there is sufficient competent evidence to 
require such findings. — 


4. Executors and Administrators: CLarims: EvipeNck. The evidence ° 


indicated in the opinion is considered sufficient to support the 
findings of the trial judge, 


AppgeaL from the district court -for Dawson county: 
Bruno QO. Hosrerier, Jupce. Affirmed. 


Hoagland & Hoagland and F. J. Byrd, for appellants. 
H. M. Sinclair and W. A. Stewart, contra. 


SEepGwick, J. 

After the death of James W. Hiles, this appellee pre- 
sented a claim against his estate for $8,000 upon two 
checks, which are printed in appellants’ brief in the 
following form: ‘‘Gothenburg, Neb. Dec. 21, 1914. Bank 
of Brady. One day after my death pay $5,000 to my 
sister, F. E. Keeler. Five thousand and no/100. J. 
W. Hiles.’’ Upon contest in the county court, the 
claim was allowed, and an appeal was taken by the es- 
tate to the district court. Upon trial in that court the 
claim was again allowed, and the case is appealed to 
this court. No pleadings were filed in the county court 
other than the claim itself with the two checks at- 
tached. 

The appellants contend that the appellee filed a peti- 
tion in the district court, and that her counsel, without 
leave of court, took the petition from the files and re- 
fused to return it. No such petition appears in the 
record, and, if the facts were as represented in the 
brief, the appellants’ remedy would have been an order 
of the court upon counsel to return it, which might be 
compelled by the trial court. No attempt of this kind 
appears to have been made. 
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The son of the decedent files an answer in the dis- 
trict court in which he denied that the checks were 
ever signed or delivered by the decedent to the claimant, 
and alleged that there was no consideration for the 
checks, and that the claimant fraudulently caused the 
checks to be written and presented as the checks of 
the decedent. The trial court ordered that the cause 
be tried upon the transcript of the probate court, and, 
although this is complained of in the briefs, there is 
nothing in the record to show that any proper steps 
were taken to make the issues more definite. 

It is objected that, the checks being payable after the 
death of the decedent, they must be considered as ‘‘of 
a testamentary nature,’’ and therefore void as not in 
accordance with the law of wills. This depends upon 
whether the checks were given for a sufficient con- 
sideration. ‘‘Commercial paper may be made payable 
on any event, however remote, which must inevitably 
happen some time or other. Thus, it may be payable 
on the death of a certain person, or ‘on demand after 
my decease,’ or ‘one day after date, or at my death.’ ”’ 
1 Randolph, Commercial Paper (2d ed.) sec. 113. Rev. 
St. 1913, secs. 5319, 5322. There is no evidence that it 
was intended or considered as a gift. 

It appears from the evidence that the decedent, being 
old and rather feeble, and having no one to care for 
him in his old age, wrote to the appellee, who is his 
half-sister and was residing in another state, urging 
her to come and make him a home and care for him. 
She accordingly came to Nebraska, and established a 
home, and the decedent lived with her, and she cared 
for him for three or four years. The decedent had 
property, including more cash in the bank than the 
amount of these checks, amounting in all (as shown by 
inventories on file) to $116,418, and his liabilities were 
something less than $4,900. He had no family, except 
one son of middle age, who was well provided for. The 
evidence sufficiently shows that, when he induced this 
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appellee to come to this state and care for him, both 
parties understood that he would compensate her for 
her services. 

The evidence is quite indefinite as to the total value 
of the services of appellee, but that they were of con- 
siderable value is clearly shown. There was no agrec- 
ment between them as to the amount that should be 
paid therefor, but it was understood by both parties 
that there would be compensation. The decedent fixed 
the amount of compensation, and, from his point of 
view, considering his condition and the necessity of 
some arrangement of the kind, and his financial re- 
sources, and that no one appears to have been dependent 
upon his bounty, the payment he made might seem a 
fair equivalent for the services rendered. Both parties 
to the contract appear to have been satisfied as to the 
compensation, and strangers to the contract are not in 
a position to contest it. 

Objection is made to the competency of the appellee 
to testify as to transactions with the deceased. But 
she was first called as a witness for appellants, and if 
some testimony was allowed in her own behalf that was 
not fairly explanatory of her evidence offered by ap- 
pellants, still the competent evidence was sufficient to 
support the findings of the trial judge. The admission 
of other evidence objected to as incompetent will not 
require a reversal, for the same reason. The findings 
of the trial court will not be reversed because of the 
admission of incompetent evidence, if the competent. 
evidence is sufficient to support such findings. It will 
not be presumed that the court based its decision on 
incompetent evidence. 

The judgment of the district court is 


AFFIRMED. 
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Francis ©. WELCH FET AL., APPELLANTS, v. Doucias 
CouNTY, APPELLEE. 


Firep Aprin 19, 1919. No. 20346. 


1. Taxation: ASSEssMENT: CorRECTION. A county board of equaliza- 
tion may upon proper notice raise or lower the valuation of real 
estate for taxation to correct an apparent gross injustice. Rev. 
St. 1918, sec. 6437. 


In such case, no complaint is necessary. 
When it appears to the board that there has been an apparent 
gross injustice in undervaluation, the valuation should be raised. 
If real estate of the value of $175,000 has been valued at only 
$110,000, there is an apparent gross injustice. Dizon County v. Hal- 
stead, 23 Neb. 697, and Woods v. Lincoln Gas ¢ Electric Light 
Co., 74 Neb. 526, distinguisheg. 

: INCREASE: BURDEN oF PRoor, When the action of 
the board of equalization in raising or lowering an assessment is 
attacked, the burden is upon the person attacking it to show 
that it is wrong. 


AppraL from the district court for Douglas county: 
Gerorce A. Day, Jupcr. Affirmed. 


Crofoot, Fraser & Connolly, for appellants. 


George A. Magney, Ray J. Abbott and A. V. Shotwell, 
contra. 


Sepewick, J. 

-The assessor valued certain real estate of the ap- 
pellants for taxation at $110,000. Upon complaint 
filed with the board of equalization, it was raised to 
$175,000. The appellants appealed to the district court, 
where the action of the board of equalization was 
affirmed, and an appeal is taken to this court. 

The assessment. was in 1915, and the statute (Rev. St. 
1913, sec. 6437) provides that the board of equalization, 
‘‘At its meeting in 1912 and cvery second year there- 
after (shall) equalize the valuation of real property of 
the county by raising the valuation of such tracts and 
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lots as are assessed too low, and lowering the valuation 
of such tracts and lots as are assessed too high; but in 
cases of evident error of assessment or of apparent 
gross injustice in overvaluation or undervaluation of 
real property, the county board of equalization may at 
its annual meetings consider and correct the same 
by raising, after due notice has been given to the in- 
terested party, or parties, or by lowering the assessed 
valuation of such real poperty.’’ 

The complaint filed with the board of equalization was 
simply that the property ‘‘is assessed too low,’’ and, as 
it was in an odd year, such assessment could only be 
raised when there was an ‘‘apparent gross injustice’’ in 
undervaluation. It is contended that this complaint 
was insufficient as it did not specify any gross under- 
valuation. This is the only question presented. Dixon 
County v. Halstead, 23 Neb. 697, and Woods v. Lincoln 
Gas & Electric Light Co., 74 Neb. 526, are principally 
relied upon. The statutes in regard to the powers and 
duties of the county boards of equalization have been 
frequently re-enacted, and in some respects radically 
changed, during the history of the state. The above 
cited Dixon County case was decided under section 70, 
ch. 77, Comp. St. 1887, which provides: ‘‘On the ap- 
plication of any person considering himself aggrieved, 
or who shall complain that the property of another is 
assessed too low, they shall review the assessment and 
correct the same as shall appear to be just. No com- 
plaint that another is assessed too low shall be acted up- 
on until the person so assessed, or his agent, shall be 
notified of such complaint, if a resident of the county.’’ 

Our. present statute does not require that any com- 
plaint shall be made. The board of equalization can 
act upon its own motion. The assessment of property 
at $110,000, when it should be assessed at $175,00, is 
an ‘‘apparent gross injustice’’ in undervaluation, and 
the board of equalization was justified in changing the 
valuation, no matter in what way its attention was 
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called to the matter. In Woods v. Lincoln Gas & 
Electric Light Co., supra, the language of the syllabus 
would seem to support the contention of the appellants. 
But the opinion shows that the board of equalization 
did not change the valuation, but refused to do so, and 
in such case it was very proper to hold that ‘‘the 
burden was upon the complainants before the board of 
equalization to show that the property of the corpora- 
tion should have been assessed at a higher rate.’’ When 
the action of the board of equalization in raising or 
lowering an assessment is attacked, the burden is upon 
the person attacking it to show that it is wrong. The 
first paragraph of the syllabus in the Woods case is not 
applicable to the case at bar. There was no evidence be- 
fore the district court, and we cannot presume that the 
property was of less value than that fixed by the board 
of equalization. 
The judgment of the district court is 


AFFIRMED, 
The following opinion on motion for rehearing was 
filed June 28, 1919. Rehearing denied. 


Per Curiam. 

The ‘‘case stated’? says that the only question pre- 
sented to this court is whether there was a sufficient 
complaint before the county board. Our former opinion 
says that this was the only question presented, and the 
opinion must not be considered as authority upon any 
other question. In the brief upon the motion for 
rehearing, it is conceded that the present statute ‘‘au- 
thorizing the board of equalization to increase valua- 
tion on account of an apparent gross injustice in under- 
valuation does not require a complaint,’’ which con- 
cedes, as stated in our opinion, that the county board of 
equalization has jurisdiction without regard to the 
complaint. The district court so held, and we affirmed 
the decision, 

REHEARING DENIED, 
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Grorce A. McCaNnDLEss, APPELLEE, v. JoHN O. GreEUSEL 
ET AL., APPELLANTS. 


Fitep Aprit 19, 1919. No. 20365. 


Fraud: MISREPRESENTATION. If representations are made by a vendor 
of material facts as to the value of real estate sold or exchanged 
by him, and the vendee must resort to an independent investiga- 
tion to ascertain the truth, and such representations are false, the 
vendee may rely upon such representations and recover the dam- 
ages, if any, suffered by him on account of the fraud. 


AppgaL from the district court for Lancaster county: 
Wiiuarp E. Stewart, Jupee. Affirmed. 


Bruce Fullerton and John J. Ledwith, for appellants. © 
T. J. Doyle, contra. 


ALDRICH, J. 

In the district court for Lancaster county, plaintiff 
recovered a judgment against the defendants in the 
sum of $3,900 as alleged damages growing out of al- 
leged false representations of the value of certain real 
estate. From this judgment and verdict of the jury, 
defendants appealed. 

This statement in a brief way gives the gist and 
pith of the issue involved. Plaintiff was a practicing 
physician doing business at Eagle, had but little, if 
any, experience in real estate matters, and, as the 
record shows in this case, was easily gullible, and was 
deceived in the sale complained of. 

It is unnecessary for us in the instant case to care- 
fully review all the authorities pro and con upon this 
subject, as it would make an opinion out of all propor- 
tion. All we will attempt to do is to point out the ad- 
mitted facts and propositions in the case, and to dis- 
cuss very briefly the decisions of this court that apply 
to the case in hand. The defendants are expert real 
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estate men and have had much experience in buying and 
selling and exchanging real estate. It seems defendants 
represented to plaintiff that they had an elegant up- 
to-date property here in Lincoln, and had sold it sev- 
eral times for $15,000, and could easily cash it in for 
that amount at almost any time. It is claimed these 
statements were false and fraudulent. 

The plaintiff by reason of these statements was in- 
duced to look the property over. At the same time he 
was no judge of real estate, had had no experience, 
but nevertheless would accommodate them by seeing 
the property. At the same time, in connection with 
this investigation, the defendants led the plaintiff to 
believe that one Mr. Miller was the owner of the prop- 
erty in Lincoln, and had placed a mortgage thereon of 
$3,000 due in six months; that he would purchase the 
grain elevator and would give as security therefor a 
mortgage due in six months, and then the plaintiff’s 
elevator would be paid for ou a payment of $1,000 a 
year for five years until the agreed purchase price of 
$5,000 was canceled. Plaintiff, it is claimed, in giving 
a description of a Mr. Miller, who was the owner of 
the real estate in question that was being taken as 
security for the purchase price of the elevator, identifies 
him as being none other that a wealthy and substantial 
grain man of Lincoln, and that this same Mr. Miller 
had extensive interests in elevators and other grain 
houses throughout southern Nebraska and northern Kan- 
sas, and from the statement of the defendants the plain- 
tiff believed that Mr. Miller, the grain man, was the 
owner of defendants’ real estate in question; while as a 
matter of fact this man Miller turned out to be none 
other than the son of Miller, the defendant, and was 
the stenographer for the real estate firm of the defend- 
ants, being a mere young man, and had no property 
interests whatever. Plaintiff believing representations 
as to value of the property given for security and that 
Miller was the grain dealer mentioned, and relying upon 
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these representations, executed a deed to Joseph Vance 
Miller for his elevator property at Waverly and turned. 
it over to the defendants. 

It would seem, from the record, that the sae thing 
that was impressed upon plaintiff’s mind was that it 
did not matter whether defendants’ property was suf- 
ficient security, or of the value they represented it to 
be, for the reason that he had Mr. Miller, the wealthy 
grain man, behind the whole proposition, and the 
amount would be paid when due. The defendants, from 
the conversation, knew that plaintiff was relying upon 
and believed the representations that Miller, the grain 
man, was the party getting this elevator at Waverly, 
rather than the stenographer of the defendants. 

There was a mortgage of $3,000 on the elevator, held 
by the Union Loan & Trust Savings Association. The 
defendants herein paid the first interest that became due 
six months after the transaction in question. This 
interest was in the amount of $159. This was according 
to the agreement made between the plaintiff and the 
defendants. This would seem to indicate that the in- 
strument given was a mortgage to secure the payment 
of the purchase price of the elevator. This was the 
last payment made. When further interest became due, 
the Union Loan & Trust Savings Association fore- 
closed, and plaintiff was made a party to that action, 
together with the defendants. Plaintiff, in that pro- 
ceeding, set up his agreement as a mortgagee, and took 
a decree of foreclosure for the same. The Lincoln 
property under foreclosure and decree was afterwards 
sold. The property did not sell for enough to satisfy 
the first mortgage of $3,000. 

The misrepresentation as to the value of the Lincoln 
property in question was so excessive and so gross that 
it would seem that it could be scarcely recorded as an 
honest opinion of the value of the property. The rec- 
ord appears to show that there was a very exag- 
gerated estimate of the financial standing of the party 
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who was buying this elevator. This case in many 
respects is not unlike the case of Latta v. Button Land 
Co., 91 Neb. 689. 

This court has held that if representations are made 
as to the truth or falsity of material facts, and an in- 
vestigation would have to be made to discover the 
truth, the party to whom they were made may place re- 
liance on them. Foley v. Holtry, 43 Neb. 133; Olcott v. 
Bolton, 50 Neb. 779; Hamilton Brown Shoe Co. v. Mi- 
liken. 62 Neb. 116; Perry v. Rogers, 62 Neb. 898; 
Dwinell v. Watkins, 86 Neb. 740; Brucker v. Kairn, 
89 Neb. 274. On the whole record we are satisfied that 
plaintiff was deceived and misled as to the real nature, 
or value, of the property, and, if the true facts as to 
the actual ownership had been disclosed to him, he 
would uever have taken this Lincoln property as 
security for payment of the purchase price for his 
elevator, and it would seem that the representations 
made with reference to who was the real owner of the 
Lincoln property were misrepresentations and fraudu- 
lent. 

Therefore it would seem that the finding and judg- 
ment of the district court should be 

; AFFIRMED. 


Cuartes T. MEYERS, APPELLEE, v. Frep ScHmipr, 
APPELLANT. 


Fitep May 3, 1919. No. 20409. 


Injunction: REPEATED TRESPASSES, “Concerning simple acts of trespasa 
equity has, in most cases, no jurisdiction, but, if the nature and 
frequency of trespasses are such ag to prevent or threaten the 
substantial enjoyment of the rights of possession and property in 
land, an injunction will be granted.” Sillasen v. Winterer, 76 
Neb. 52. 


AppeaL from the district court for Red Willow county: 
Ernest B. Perry, Jupcr. Affirmed. 
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W. R. Starr, for appellant. 
J. L, Rice, contra. 


MorrissEy, C. J. 

Plaintiff procured an injunction restraining defend- 
ant from trespassing on a tract of farm land to which 
plaintiff held a lease from the lawful owner. Defendant 
appears to have claimed the right to enter upon and 
farm the land under permission given by a former 
lessee. The evidence conclusively shows that he had 
no lease to the farm or lawful claim to enter thereon. 
Defendant seems to claim by his appeal that injunction 
is not the proper remedy, but that plaintiff must have 
recourse to an action at law. The rule seems to be 
that, where the nature and frequency of the trespasses 
are such as to prevent or threaten the substantial en- 
joyment of the rights of possession and property in 
land, an injunction will be granted. Sillasen v. Winter- 
er, 76 Neb. 52; Hackney v. McIninch, 79 Neb. 128. 
This rule is applicable to the instant case and the 
judgment is 

AFFIRMED, 


Letron, Sepewick and CornisH, JJ., not sitting. 


Crry oF FREMONT, APPELLEE, v. PostaL TELEGRAPH-CaBLE 
CoMPaANY, APPELLANT. 


Finep May 3, 1919. No. 20419. 


1. Constitutional Law: Occupation Tax. Where a proper basis for 
classification exists, a tax imposed upon all persons or companies 
engaged in a certain occupation does not deny the equal protec- 
tion of the law guaranteed by the Fourteenth amendment. 

2. Licenses: REASONABLENESS. The reasonableness of a tax does not 
depend upon whether or not a hardship may be worked in an 
isolated case, but upon the general operation of the tax in the 
class to which it applies. 
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3. : Amount. In imposing an occupation tax for revenue 
purposes upon a telegraph company doing an intrastate business, 
a city is not limited to the mere rental value of the city’s prop- 
erty occupied by defendant’s poles and wires and the expenses 
arising from their supervision, but the extent of the tax is a mat- 
ter for the judgment and discretion of the municipal government, 
subject only to the restriction that it must not be prohibitory. 


: REASONABLENESS. Mere proof of loss in operation for a 
period of two years by an individual telegraph company, without 
showing what the volume of business available in the municipality 
is, or what portion thereof is done by such company, ér what 
facilities it has for handling the business offered, is insufficient 
to show that an annual occupation tax of $60 imposed for revenue 
purposes on the privilege of doing an intrastate business in a 
city of over 8,000 inhabitants {is unreasonable. 


: Occupation Tax: TeLecraPH Company. In imposing an 
occupation tax for revenue purposes, a municipality acts as the 
agent of the state, and where such tax is imposed on a telegraph 
company doing both an intrastate and an interstate business, any 
deficit arising from the payment of a tax on the privilege of doing 
an intrastate business within the municipality becomes a charge 
on the revenue such company obtains from its intrastate business 
as a whole, and the tax does not become a burden upon the com- 
pany’s interstate business merely because the amount imposed by 
the municipality is greater than the company’s net receipts in 
that municipality for intrastate business. 


: INTERSTATE COMMERCE. The tax imposed held not to be a 
charge on interstate commerce. 


AppreaL from the district court for Dodge county: 
Frepertck W. Butron, Junce. Affirmed. 


Dysart & Dysart and William W. Cook, for appellant. 
J. F. Rohn and C. E. Abbott, contra. 


Morrissey, C. J. 

In 1903 the Postal Telegraph-Cable Company applied 
for a franchise in the city of /'remont. and was granted 
the right to carry on a telegraph business therein for a 
period of 25 years. At that time the city had an ordi- 
nance, which is still in force, imposing an occupation 
tax of $60 a year on the business of transmitting and 
receiving interstate telegraph messages. The telegraph 
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company paid this tax, without protest, up to 1910, 
when it refused to make further payments. It did, how- 
ever, through an alleged mistake on the part of one of its 
departments, make payment of the tax for the year 
1914. The city now sues to collect the tax for the 
years 1915 and 1916. The court directed a verdict for 
plaintiff, and the telegraph company appeals. 

The right of a municipality of the class to which 
plaintiff belongs to impose an occupation tax of this 
character, if it be reasonable, has already been de- 
termined by this court. Western Union Telegraph Co. 
v. City of Fremont, 39 Neb. 692; Western Umion Tele- 
graph Co. v. City of Fremont, 43 Neb. 499. And where 
a proper basis for classification exists, such a tax, if 
made applicable to all persons or companies in the 
occupation taxed, as in the present instance, does not 
deny the equa! protection of the law guaranteed by the 
Fourteenth amendment. 6 R. C. L. 375, sec. 370. 

On behalf of defendant it is argued that this tax is 
unreasonable; that the intrastate message receipts of 
defendant’s Fremont office, after payment of other 
expenses, are insufficient to pay the tax; that a part 
of such tax must be paid from the proceeds of inter- 
state messages; that such payment casts a burden 
upon interstate commerce, and the tax is therefore 
violative of the federal Constitution. 

The proof in support of these allegations shows that 
during the years 1914 and 1915 defendant’s Fremont 
office was operated at a loss, and that a payment of the 
tax for these two years would occasion deficits on de- 
fendant’s intrastate business at Fremont of $143.73 
and $128.45, respectively. No figures are offered for any 
of the preceding years. But, even if the evidence at 
hand is sufficient to warrant us in assuming antecedent 
and prospective losses in the operation of defendant’s 
business at Fremont, we do not regard this as a satis- 
factory test of the reasonableness or unreasonableness 
of the tax involved. Defendant’s losses may be due to 
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conditions for which it is itself responsible. The 
reasonableness of a tax does not depend upon whether 
or not a hardship may be worked in an isolated case, but 
upon the general operation of the tax in the class to 
which it applies. Ohio River & W. R. Co. v. Dittey, 
203 Fed. 537. As said by Justice Lumpkin in Mayor & 
Aldermen of Savannah v. Cooper, 131 Ga. 670: “A 
city tax on an occupation must be reasonable with refer- 
ence to such vocation. This does not mean that it must 
be adjusted to the amount of business of each individual, 
or limited exclusively by the receipts of some particular 
individual, but, considering that business within the 
municipality as a whole, the tax must be reasonable, 
and not arbitrarily discriminatory.”’ 

The tax in question is not a mere license or regula- 
tion measure, but one designed for revenue purposes. 
The statute authorizing its imposition and the ordinance 
fixing its amount both clearly so designate it. The 
city is not lmited to the mere rental value of the 
public property occupied by defendant’s poles and wires 
and the expenses arising from their supervision, and 
hence defendaut’s evidence on these points can only be 
of incidental significance. The extent of the tax is a 
matter for the judgment and discretion of the municipal 
government, subject only to the restriction that it 
must not be prohibitory. 2 Cooley, Taxation (3d ed.) 
1139, 1140. 

Is the tax in question, when considered as a revenue 
measure, so unreasonable in amount as to be probibi- 
‘tory? Mere proof of loss in operation for a period of 
two years by an individual telegraph company, without 
showing what the volume of business available in the 
municipality is, or what portion thereof is done by such 
company, or what facilities it has for handling the 
business offered, is insufficient to show that an annual 
occupation tax of $69 imposed for revenue purposes on 
the privilege of doing an intrastate business in a city of 
over 8,000 inhabitants is unreasonable. 
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Defendant further contends that the tax is violative 
of the commerce clause of the federal Constitution. The 
argument on this point may be summarized as follows: 
Section 7408, Rev. St. 1913, requires a telegraph com- 
pany to transmit micssages, on demand, between its 
several offices in Nebraska. The intrastate receipts at 
defendant’s Fremont office are insufficient to pay this 
tax together with other expenses. A portion of the tax 
must therefore be paid from the receipts on inter- 
state messages. Such payment casts a burden on inter- 
state commerce and is violative of the federal Constitu- 
tion. 

Defendant’s proof shows that not only its intrastate, 
but also its interstate, business at Fremont was con- 
ducted at a loss during the years for which figures are 
given. Is this tax, then, a burden on interstate com- 
merce? In imposing an occupation tax for revenue pur- 
poses, a municipality acts as the agent of the state, and 
where such tax is imposed on a telegraph company 
doing both an intrastate and an interstate business, 
any deficit arising from the payment of a tax on the 
privilege of doing an intrastate business within the 
municipality becomes a charge on the revenue such 
company obtains from its intrastate business as a 
whole, and the tax does not become a burden upon the 
company’s interstate business merely because the 
amount imposed by the municipality is greater than the 
company’s net receipts in that municipality for in- 
trastate business. If this revenue is insufficient section 
7409, Rev. St. 1913, provides a remedy. 

The judgment is 

AFFIRMED. 

CornisH and Sepewick, JJ., not sitting. 
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Morris & CoMPANY, APPELLANT, v. MicHarL FRancis 
CUSHING, APPELLEE. 


Fivep May 3, 1919. No. 20677. 


Master and Servant: WorRKMEN’S COMPENSATION AcT: INJURY. Action 
under the Workmen’s Compensation Law, sections 3642-3696, Rev. 
St. 1913, as amended by chapter 85, Laws 1917. Under the facts 
set forth in the opinion, held, that the accident complained ot 
arose out of and in the course of the workman’s employment. 


AppraL from the district court for Douglas county: 
Gszorce A. Day, Jupcx. Affirmed. 


James C. Kinsler, for. appellant. 
T. A. Donohoe and M. L. Donovan, contra. 


Morrissgy, C. J. 

Action under sections 3642- 3696, Rev. St. 1918, as 
amended by chapter 85, Laws 1917, known as the 
‘“‘Workmen’s Compensation Law.’’ 

Michael Francis Cushing, a boy of 16, while em- 
ployed as a common laborer in and about the packing 
plant of Morris & Company, suffered the loss of four 
fingers. He made application for compensation under 
the statute. The employer denied liability, whereupon 
Cushing filed a petition with the compensation commis- 
sioner, aS provided in section 15, ch. 85, Laws 1917. 
On hearing, the compensation commissioner awarded 
the employee compensation at the rate of $10 a week 
for 100 weeks. Morris & Company instituted this pro- 
ceeding, which is in the nature of an appeal from the 
order of the compensation commissioner, in the district 
court. Under the peculiar provisions of the statute 
the titles of the parties are transposed, Morris & Com. 
pany being designated as plaintiff and Cushing being 
designated as defendant. From a judgment in favor 
of defendant, Morris & Company has prosecuted an 

103 Neb.—31 
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appeal to this court, where the parties retain the same . 
titles they had in the district court. 

The employment and the injury are admitted. There 
is no complaint as to the amount awarded, provided 
defendant is entitled to any award. Plaintiff alleges, how- 
ever, that Cushing had departed from the line and scope 
of his employment, and that his accident was not one 
arising out of and in the course of his employment. 

In April, 1917, Cushing was employed by one of 
plaintiff’s foremen, who, when a witness for plaintiff, 
gave the boy’s duties as follows: ‘‘His duties were 
to carry the boards from the saw, and carry boards from 
the printing press, and when there would not be 
any work of that kind to do he was supposed to truck 
boxes to the various departments and handle lumber 
and sweep up the floor, in fact, do anything in the 
line of common labor around the shop.’’ The boy con- 
tinued in this line of employment until the day of the 
injury. On that morning he was directed to assist in 
unloading a car of lumber that was to be used in the 
box department where the boy worked. He remained 
during the forenoon at that task, In the noon hour 
he ate his luncheon in the box factory. When the 
hour arrived for the men to resume work, he was met 
by a laborer from the cooper’s shop, who said he would 
like to have defendant cut some hoops for him. De- 
fendant consented to do this work, and testifies: ‘I 
thought if he needed the hoops and wanted to get the 
barrels out right away, I would saw them.’’ He took 
a coil of hoops, went into the box factory where he was 
generally employed, and began to cut the hoops with 
a hatchet. While he was thus employed, Mr. McCleary, 
the foreman in the oleomargarine department, came 
into the room and stated that he wanted a box. There 
is some discrepancy in the testimony of defendant, the 
foreman, and the elevator operator, who was present, 
but it appears that this foreman made it known that 
he needed a box and inquired if he could have one 
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made. The elevator operator testifies that he sug- 
gested that defendant might make one; that defendant 
consented, and began work on the box. During de- 
fendant’s eniployment, a considerable portion ot his 
time had been taken up in carting boxes away from a 
ciicular saw which was in use in the factory and 
generally operated by a ‘‘straw boss’’ named Altman. 
Defendant now undertook to operate this saw in order 
to prepare boards for the box. While thus engaged, his 
hand came in contact with the saw and he suffered 
the injury for which recovery is sought. 

Plaintiff contends that defendant was not acting 
within the scope of his employment in undertaking to 
make the boxes; that he had no right to undertake the 
operation of the saw; and that, had he followed the 
instructions of his foreman, he ‘would then have been 
engaged in unloading lumber from the car. Defendant 
testifies that on one or two other occasions he had 
used the saw-under instructions from Altman, and 
his testimony in this respect is not disputed. The 
record shows that he was subject to the orders of 
different foremen. These several foremen may have 
differed in rank, but defendant had during his employ- 
ment taken orders from each of them. He was only a 
boy of immature years. As shown by the quoted 
testimony of the foreman who employed him, it was 
his duty to ‘‘do anything in the line of common labor 
around the shop.’’ This being true, he cannot be held 
to strict accountability for his acts. Accustomed 
as he was to take orders first from one foreman and 
then from another, when the foreman of the oleomarga- 
rine department signified his desire that defendant make 
a box, he might well assume that it was his duty to obey, 
and that that order countermanded the order given by 
the other foreman earlier in the day to assist in un- 
loading the car of lumber. It is clear that he was 
engaged about the premises where his services required 
his presence, during proper hours of service, and that 
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his labor was calculated to promote the master’s busi’ 
ness. Je had theretofore used the saw under the cye, 
if not under the direction, of his immediate foreman, 
Altman, and at the time the accident occurred he was 
carrying out the order, implied, if not directly expressed, 
of one of plaintiff’s foremen, who stood watching him 
as he worked. 

The evidence sustains the finding of the district 
court, aud the judgment is 

AFFIRMED. 
Szepewick and Cornisu, JJ., not sitting. 


Bury C. Kirk v. Srare or NeprasKa, 
Firep May 3, 1919. No. 20748. 


1. Homicide: McurRpER: INsTRUCTION: Conspiracy. On the trial of 
a defendant charged with the shooting and killing of a police 
officer, it is proper for the court to instruct the jury that they 
may find the defendant guilty if they find from the evidence 
beyond a reasonable doubt that the defendant, together with other 
persons with whom he stands charged, prior to the shooting, formed 
a common purpose to resist arrest, and that the shot which killed 
deceased was fired by one of the parties in pursuance of such 
common purpose or design, when the other necessary elements 
of the crime of murder are properly defined, and there is evidence 
to sustain such theory of the killing. 


: Use or DEADLY WearPox. When several persons 
are jointly engaged in resisting police officers who attempt: to 
place them under arrest, and in making such resistance use 
deadly weapons, each individual who assists in their employment 
is held to have intended the natural and probable consequences 
of their use. 

3. Criminal Law: Instrucnions. Instructions to a jury must be 
taken as a whole. A phrase, a clause, or a sentence may not be 
segregated from the context in order to give it a different mean- 
ing from that intended by the trial court. 

4, Homicide: Inrormation: INSTRUCTIONS. An information charging 
murder in the first degree charges also murder in the second de- 
gree, and, when from the evidence it appears that defendant may 
have participated in the killing of deceased, but, if so, without 


. 
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premeditation and deliberation, it is not error to instruct the 
jury on the lesser degree of the crime charged and permit a 
consideration of that crime. 


Error to the district court for Douglas county: 
Wrutam A. Repicx, Jupce. Affirmed. 


Harry B. Fleharty and Baker & Ready, for plaintiff 
in error. 


Willis E. Reed, Attorney-General, and George W. 
Ayres, contra. 


Morrissey, C. J. 

Defendant prosecutes error from a conviction of mur- 

der in the second degree, under which he was sentenced 
to the penitentiary for a term of twenty years. 
* January 30, 1918, a jewelry store in the city of 
Omaha was entered by a band of robbers. The em- 
ployees of the-.store were put in fear of their lives 
and compelled to stand by while the bandits gathered up 
- a large quantity of jewelry and carried it away. The - 
police officers of the city were soon informed of the 
robbery, and within a few hours several policemen and 
detectives went to the home of defendant, where, in a 
bedroom in the second story, they found defendant and 
four others, named Martin, Stone, Williams, and 
McKay. In this bedroom was also found the jewelry 
which had been stolen. : 

A. police officer named Dolan entered the room, closely 
followed by another officer named Rooney. Dolan 
testified that he told the men they were under 
arrest and directed them to throw up their hands, end 
that there was immediate confusion. ‘‘McKay opened 
up with a shot. * * * Williams fell to the floor, 
threw himself right around the bed and started to 
shoot through the bed, and Stone by that time was over 
there, and he was shooting from the bed, and Kirk made 
his way over to the head of the bed. * * * Up to 
that time there was two lights. * * * One was on 
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the dresser here, while the other was kind of a reading 
light they used on the head of the bed, which Kirk 
immediately jerked out of the socket when he got as far 
as the head of the bed. * * * After the light was 
pulled out, then it seemed like all the men were shooting. 
* * * Tsaw him (Kirk) make a motion there, and I 
figured he was going after his gun.’’ The officers re- 
turned the fire, and in the duel officer Rooney was shot 
and killed. 

There is no direct proof that defendant fired the 
fatal shot. The court submitted the case to the jury on 
the theory that if defendant, together with his associates, 
prior to the shooting, had formed a common purpose 
- and design to escape arrest, and, if necessary, to kill 
the officers intending to arrest them, and that de- 
ceased was killed by a shot fired by one of the parties 
in the furtherance of the common design, and that 
defendant was present, aiding and abetting, he would 
be gnilty, whether he fired the shot or the shot was , 
fired by one of his associates. This and other in- 
structions in support of the theory which the trial 
court adopted are criticized. Clauses are singled out 
and construed, and, from the construction placed upon 
them by defendant’s counsel, it is argued that the 
jury were confuséd and misled into returning a verdict 
that is contrary to law and does not find support in the 
evidence. Defendant was not a mere idle bystander, 
but there is positive evidence of his active participa- 
tion in the resistance to the officers. True, no witness 
has sworn to his actually firing the shot, but the record 
shows that shortly after this store had been robbed 
defendant and his companions were in possession of the 
stolen goods in defendant’s house; that after they 
had been directed to’ surrender by the peace officers 
defendant’s companions opened fire upon the officers, 
and defendant destroyed one of the lights in the room. 
This act placed the peace officers at a disadvantage, in 
that they were standing in the light shed by another 
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lamp, while defendant and his companions were left in 
partial darkness. If defendant did not actually shoot, 
he did that which may have been more effective. He 
shielded the would-be assassins and exposed the officers 
of the law. They were all engaged in an effort to es- 
cape arrest, and in furtherance of that object were em- 
ploying deadly weapons. The legal presumption is that 
each individual who assisted in their employment in- 
tended the natural and probable consequences of such 
use. : 

The instructions to the jury must be taken as a 
whole. A phrase, a clause, or a sentence may not be 
segregated from the context in order to give it a 
different meaning from that intended by the court. 
When these instructions are so considered, they appear 
to be clear and explicit and to safeguard every right of 
the defendant. 

Complaint is made of instruction No. 14, defining the 
crime of murder in the second degree. As we under- 
stand the brief, it is not claimed that the instruction is 
improper in form, but rather that the evidence does 
not warrant the submission of this degree of homicide 
to the jury. While the evidence would, no doubt, sustain 
a conviction of murder in the first degree, there may be 
a question as to the proof of deliberation and premedi- 
tation, and it was entirely proper to submit the ques- 
tion of second degree murder for the consideration of 
the jury. 

There is no error in the record, and the judgment is 

AFFIRMED, 


Ross, J., not sitting. 
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Hans J. NIELSEN, APPELLEE, v. Nepraska Gas & Exrcrric 
CoMPANY, APPELLANT. 


FIiteD May 3, 1919. No. 20477. 


Negligence: Verpict: Finpine: Evipence. In an action for damages 
caused by negligence of a manager of a corporation, a verdict 
against the corporation is inconsistent with a finding that the 

‘ agent was not negligent, but such verdict may be sustained, if 
there is evidence of negligence of other agents of the corporation, 
which caused the damages. 


Appra from the district court for Washington county: 
Cuarurs Lestir, Juper. Affirmed. 


Morsman, Maxwell & Crossman and Clark O’Hanlon, 
for appellant. 


B. H. Dunham and Herman Aye, contra. 


Ross, J. 

This is an action to recover damages for negligence 
resulting in a fire which destroyed buildings, lumber, 
coal and other property owned by plaintiff in Blair. 
He pleads damages of $11,000, payment of $3,500 in 
the form of insuranee, and demands judgment for. the 
remainder $7,500. There are two defendants. One 
is the Nebraska Gas & Electric Company, a corporation 
operating an electric light plant at Blair, and the 
other is Paul Sprecher, who was the foreman in ex- 
elusive control of the corporate property and business 
and its only representative at that place. According to 
the petition, the fire started in a coal pile on the prem- 
ises of the electric light plant, and by means of kindling 
and frame buildings spread to plaintiff’s lumber and 
coal yards on adjacent lots. It is alleged that defend- 
ants were negligent in causing the coal pile to take fire; 
in placing the kindling near and upon the burning coal 
pile; in failing to remove the kindling; in failing 
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to watch and guard the fire; in failing to extinguish 
the fire. Defendants denied negligence, and pleaded 
that the fire was of incendiary origin, aud that per- 
sons unknown to defendants had tampered with the 
water hydrants near the electric light plant, thus caus- 
ing them to freeze up and destroying the means of ex- 
tinguishing the fire. There was a finding in favor of 
defendant Sprecher. From a judgment on a verdict in 
_ favor of plaintiff and against the Nebraska Gas & 
Electric Company alone for $4,284.66, the latter has 
appealed. 

The controlling question presented by the appeal is 
based on the proposition that the verdict is in irrecon- 
cilable conflict with itself, and therefore cannot stand. 
The argument of the corporation may be summarized 
as follows: The negligent acts pleaded and proved are 
jointly and concurrently attributable to defendants. One 
of the defendants is a corporation and the other is its 
foreman and sole representative at Blair, where the 
fire occurred. The foreman performed, or is respon- 
sible for, all of the acts pleaded and proved as negli- 
gence. In this situation the corporation is not charge- 
able with any uegligence not attributable also to its 
foreman. The jury found that the foreman had not 
been guilty of negligence. The corporation, therefore, 
was likewise free from negligence, and the verdict 
against it aud in favor of the foreman contains incon- 
sistent and self-destructive findings. The argument is 
‘formidable, but not conclusive. 

Defendants are charged jointly with the acts of 
negligence herein outlined, but the petition contains in 
addition allegations that persons other than defendant 
Sprecher, while they were acting for the corporation, 
stored kindling between the pre-existing, burning coal 
pile and the frame buildings subsequently destroyed. 
In this respect there was no request for a more specific 
statement, and the petition is held sufficient on appeal 
to charge the corporation with negligence not attribu- 
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table to defendant Sprecher. On this issue there is 
evidence tending to prove that the kindling, under the 
direction of foreman Sprecher’s predecessor, was placed 
where it became the means of conducting the fire from 
the burning coal pile to plaintiff’s property. This view 
of the testimony, which the jury were at liberty to 
adopt, reconciles the finding against the corporation 
with the finding in favor of its foreman and codefend- 
ant. There is sufficient evidence to sustain the verdict 
rendered. 

Errors relating to rulings on evidence and to in- 
structions are also assigned, but no error prejudicial to 
the corporation has been found in the record. 

AFFIRMED, 

CornisH, J., dissents. 


Srate Bank or BLADEN, APPELLANT, v. ANNA STRICKLER, 
APPELLEE.” : 


Firep May 3, 1919. No. 20204. 


1. Principal and Agent: UNAUTHORIZED ConTRACT: REPUDIATION. If 
one repudiates an unauthorized contract entered into by his 
agent, he must reject it as a whole. He cannot avail himself of 
those provisions favorable, and reject others. 

2. Bills and Notes: Evipence: Surriciency. The evidence indicated 
in the opinion will not justify this court in setting aside its 
former judgment on the ground of failure of evidence. 

3. Appeal: Instructions. A judgment will not be reversed upon 
appeal because of the giving of an indefinite or incomplete in- 
struction, unless the party complaining offered and requested a 
more definite instruction, or it appears from the whole record 
that the jury may have been misled by the instruction given. 


Appeat from the district court for Webster county: 
Harry S. Duncan, Jupce. Rehearing denied. 


L. H. Blackledge and Stiner & Boslaugh, for appellant. 
Bernard McNeny and J. S. Gilham, contra. 


*First heard before Commission. No opinion. 
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Sepewick, J. 

After the judgment had been entered, the motion for 
rehearing was argued before the court. 

1. The point most discussed in the brief is the con- 
tention that the cashier of the bank did not have auther- 
ity as such cashier to make the contract alleged as a 
defense in the answer and testified to by the defendant. 
If the contract was made as the defendant testified, it 
must be considered as a whole. We cannot hold it 
valid in part and invalid in part. It included the can- 
celation of the note given by the deceased, and ex- 
tending the time for payment of the same. If the 
cashier did not have power to make the contract, then 
these provisions would of course fall with the rest of 
the contract. In that case there would be no considera- 
tion for the defendant’s note, and the bank should 
have disregarded the invalid contract of the cashier, and 
filed its claim against the estate. 

2. The brief also strenuously argues that the evi- 
dence was not sufficient to support the verdict of the 
jury as to the cause of action on the principal note. 
When the note of the deceased became due, the cashier, 
Bennett, notified this defendant, the widow, of that 
fact. She called immediately, and, according to his 
testimony, she stated that she did not know that there 
was such a note against the deceased and asked him 
what she should do. He had drawn the will of the 
deceased; had been their family adviser in business 
matters for several years; and, according to his own 
testimony. .the suggestion came from him that she 
give her note, and the note of the deceased be canceled. 
Why he made that suggestion is not apparent. The 
estate was abundantly good; the note of the deceased 
was drawing interest at a good rate; he says the bank 
had money to loan and did not care about getting the 
money. All they had to do was to file the note, if it 
was valid against the estate, and it would be allowed 
with interest; and yet he suggested to her to have that 
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note canceled and give her own note in ines of it. 
The note against the deceased was canceled. The 
cashier, Bennett, canceled it, and, after he had so can- 
celed it, it would be natural for him to answer her next 
question as she says he did. She asked him what to do 
with the old note, and he said, ‘‘Take it and tear it up, 
and throw it away, or anything.’’ She accordingly tore 
off the name of the deceased and kept the old note. This 
woman in her testimony made some statements as to 
what took place that are in some respects inconsistent; 
but, when she was asked questions in regard to these 
statements, she stated frankly that she could not re- 
member all of those details, and made the statements 
that she made as her best recollection in regard to it. 
We cannot say that the evidence does not support the 
verdict of the jury on that issue. A good deal is said 
in the briefs in regard to what the bank did afterwards. 
Bennett, the cashier, who did this business, had left the 
bank. Just why perhaps the record does not show, 
and the remaining officers appear to be honest men. 
They did not know what motives Bennett had, nor why 
he should suggest some exchange so as to get that note, 
for which he had virtually taken credit in his manage- 
ment of the accounts of the bank, out of the way. We 
eannot derive any assistance from what the other hank 
officers did afterwards when Bemnett was gone and 
before they knew what his motives were in trying, to 
get rid of this note. 

3. The motion attacks instruction No. 1 given by the 
court. It presents two objections to this mstruction: 
The first is predicated upon the assumption that the 
cashier did not have authority to do what he did, 
which has already been answered. The second objection 
to this instruction is that it is not complete enough, and 
it is not contended in the briefs that any more com- 
plete instruction was offered. 

Our judgment reverses the finding of the jury on the 
smaller claim, and directs judgment against the defend- 
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ant on that claim. If that claim included interest upon 
the indebtedness of the principal note, it was to that 
extent probably not a valid claim against the defendant, 
but it mostly, if not all, was for money actually loaned 
to the defendant, and the defendant is not asking for 
a rehearing. 

The motion for rehearing is 

OVERRULED. 
Lerron and Cornisa, JJ., not sitting. 


JoHn A. SincHaus, ADMINISTRATOR, APPELLEE AND CROSS- 
APPELLANT, v. JoHN EF. Piper mT AL., CROSS-APPELLEES : 
Rivey 8S. Hart et au., APPELLANTS AND CROSS- 
APPELLEES, 


Firep May 3, 1919. No. 20445. 


1. Corporations: Notice or INDEBTEDNESS: RicuT oF AcTION. The lia- 
bility of a stockholder in a corporation for failure of the cor- 
poration to publish notice of indebtedness required by section 
577, Rev. St. 1913, is in the nature of a penalty for neglect of 
duty. One stockholder, who is equally in fault in that regard with 
all other stockholders, cannot maintain such action, as creditor 
of the corporation, against the other stockholders. 

In such case, there is no default under the stat- 

ute until one year after the organization of the corporation. 

Qu@re. Whether such notice is sufficient with- 

out the signatures of a majority of the directors, quere. 

: EXCHANGE oF ASSETS FoR STocK. A corporation may ex- 
change property in purchase of its outstanding shares, but the 
transaction must be in entire good faith, and in no manner in- 
jure the rights of its creditors or its stockholders. 

5. : : RicgHTs oF STOCKHOLDERS AND Crepirors. The re- 
lation between stockholders under such circumstances may be 
regarded as confidential, and, if they are creditors of the corpora- 
tion, their right to object to such a transfer is analogous to the 
right of creditors to object to transfers of property by their 
debtors. 

6. : : Fraup: Evipence. If the transfer is made with 
the view of securing stockholders against loss on account of 
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existing indebtedness of the corporation, the transfer might be 
held invalid as against such creditors; but, if at the time of the 
transfer the remaining corporate property is of such value as te 
afford ample security for the debts of the corporation, and the 
business of the corporation continues for several years, the fact 
that in the meantime the business has become unprofitable and 
new debts incurred so that the corporation has become insolvent 
is not conclusive that the transfer complained of was made with 
the intention of defrauding existing or subsequent creditors. 


In such case, a creditor and stockholder at the 
time, with knowledge of the transfer and of the business and 
assets of the corporation, cannot complain of the transfer because 
after three or four years the business of the corporation has 
become unprofitable, and new debts have been incurred exceeding 
the value of the assets. 


AppraL from the district court for Burt county: 
Georcs A. Day, Jupcr. Affirmed in part, and reversed in 
part. ; 


John J. Sullivan, Herbert Rhoades and James A. 
Clark, for appellants. 


Montgomery, Hall & Young and J. A. Singhaus, 
contra. 


Sepewick, J. 

The plaintiff, as administrator of the estate of Swan 
M. Nelson, deceased, obtained a judgment against the 
Nebraska Improvement Company, a corporation, and, 
execution thereon being returned unsatisfied, brought 
this action in the district court for Burt county to re- 
cover the amount of the judgment from the stockholders 
of the corporation because of the alleged failure to 
publish the annual notice of indebtedness required by 
statute, and to recover from certain of the stockholders 
real estate taken by them in exchange for shares of 
stock in the corporation. The trial court found against 
the plaintiff on the first cause of action, and in favor of 
the plaintiff against certain of the defendants upon 
the second cause of action. These defendants, who had 
exchanged their shares of stock for property of the 
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corporation, appealed, and the plaintiff has filed a 
cross-appeal from that part of the judgment which 
released the defendants from liability because of the 
alleged failure to publish the statutory notice. 

The plaintiff was himself a stockholder in the corpora- 
tion, and the first question presented upon his cross- 
appeal is whether that fact would prevent his recovery 
against the other stockholders because of the failure 

y to publish notice. The statute makes all of the stock- 
holders responsible for the failure to publish the statu- 
tory notice. They may compel the directors, by manda- 
mus, to comply with the statute in that respect and so 
protect themselves from liability. Smith v. Steele, 8 
Neb. 115. If they fail to see that the notice is pub- 
lished they become liable for debts of the corporation 
as specified in the statute. This amounts to a forfei- 
ture for failure to perform a duty, as stated by Judge 
Maxwell in Porter v. Sherman County Banking G., 
36 Neb. 271: ‘‘A forfeiture is not favored in law 
because it tends to rob a party of his just rights; and the 
same rule applies where it is sought to charge a party 
personally with a debt which he did not assume, but 
is imposed because of some alleged wrongdoing on his 
part. In such case the acts of omission or commission 
must clearly bring the case within the penal provisions 
of the statute.’’ 

If one stockholder who has incurred this penalty 
could recover of other stockholders similarly situated, 
it would seem that his recovery ought at least to be re- 
duced by the amount of his own liability, or his judg- 
ment should be against himself as well as against the 
other stockholders. Tn that case, the easiest way for him 
to liquidate it would be to cancel the judgment which he 
bad obtained. This leads to such extravagant con- 
clusions that it seems impossible that the legislature 
could have intended such a result. The point was de- 
cided under a somewhat similar statute in Potter v. 
Stevens. Machine Co., 127 Mass. 592, and Thacher v. 
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King, 156 Mass. 490. Bennison v. McConnell, 56 Neb. 
46, is not in point. 

The second question presented is whether the statute 
gives this remedy to creditors whose claims accrued 
when the corporation was not in default for the statu- 
tory notice. Before the statute was amended in 1891, 
this court several times decided that stockholders were 
not liable under the statute for claims that accrued 
before the corporation was in default for the notice § 
Smith v. Steele, 8 Neb. 115; Howell Bros. v. Roberts, 
29 Neb. 483; Porter v. Sherman County Banking Co., 
36 Neb. 271; Gorder v. Plattsmouth Canning Co., 36 
Neb. 548. The amendment of 1891 (Laws 1891, ch. 13) 
does not change the meaning of the statute in this 
respect. 

The corporation was organized on the 7th of March, 
1907, and. within one year thereafter the indebtedness 
of the plaintiff's decedent was incurred. It was not 
necessary that a notice should be published during the 
year 1907. There was no default under the statute 
until one year after the organization of the corporation. 

It is objected that the notice published on the 12th 
of March, 1908, was invalid because it was not signed 
by a majority of the directors. The trial court found 
that this was a sufficient notice, and as this plaintiff’s 
decedent was in equal default with other stockholders 
in regard to the publication of this notice, and plaintiff 
cannot for that reason recover upon this ground, it is 
not necessary to considér whether this notice was suffi- 
cient under the statute and in view of the language 
used in the decision of Smith v. Steele, 8 Neb. 115. 

The remaining question is as to the liability of the 
stockholders who surrendered their stock to the corpora- 
tion in consideration of the property of the corporation 
which they received therefor. The courts of this country 
are divided as to the validity, under any circumstances, 
of an attempted transfer of the property of the corpora- 
tion to its shareholders in consideration of a return and 
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cancelation of their shares. The circuit court of appeals 
of the United States, in Burnes v. Burnes, 70 C. C. A. 
357, declares the law to be: ‘‘In the absence of con- 
stitutional or statutory prohibition, corporations have 
’ the inherent power to buy, to retire, and to sell their 
own stock.’’ And this court appears to have adopted 
that view: ‘‘A. corporation, when not prohibited by its 
articles or by statute, may buy and sell its own stock, 
and hold, reissue or retire the same, provided such act 
is done in entire good faith and in no manner injures 
the rights of its creditors or its stockholders.”’ F're- 
mont Carriage Mfg. Co. v. Thomsen, 65 Neb. 370. 

It is necessary that the law should be well settled and 
thoroughly understood upon such a question, and we 
do not consider it advisable to re-examine the ques- 
tion now, after 18 years. The return of stock by 
shareholders to the corporation in consideration of prop- 
erty of the corporation must, however, be ‘‘in entire 
good faith and in no manner injure the rights of its 
creditors or its stockholders.’’ The relation between 
stockholders under such circumstances may be re- 
garded as confidential; and, if they are creditors of the 
corporation, their right to object to such a transfer is 
analogous to the right of creditors to object to transfers 
of property by their debtors. 

The plaintiff contends that ‘‘it makes no difference 
that the Nebraska Improvement Company, at the time it 
transferred its corporate property to appellants in 
exchange for their shares of stock, had other assets, as 
the presumption is that such assets were properly used 
in liquidating the indebtedness of the corporation.’’ 
The trial court in its findings appears to have adopted 
this view of the law, and held these defendants liable 
upon that theory. If the transfer was made with a 
view of securing themselves against loss on account of 
existing indebtedness of the corporation, the transfer 
might be held invalid as against such creditors; but, 

103 Neb.—32 
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if at the time of the transfer the remaining corporate 
property is of such value as to aitord ample security 
for the debts of the corporation, and the creditor who is 
himself a stockholder and supposed to be more or less 
familiar with the business and assets of the corporation, 
with full knowledge of the transfer, recognizes it as 
valid and delays for years to make any complaint, and 
in the meantime the business of the corporation becomes 
unprofitable, there would seem to be no reason for hold- 
ing the transfer invalid if otherwise made in good 
faith. In this case the judgment of this stockholder 
against the corporation was not obtained until about 
' four years after the transfer was made, and something 
more than three years after his claim against the cor- 
poration had matured. So that, in determining the 
good faith of the transfer, it was important to know the 
conditions of the assets of the corporation at the time 
of the transfer and during this delay. The case was 
tried in the district court upon an extensive stipulation 
of facts, and we have not found in that stipulation 
evidence that there was a probability of insolvency of 
the corporation at the time of the transfer. The 
trial court made detailed findings of fact, but did not 
find that the corporation was insolvent at the time of 
the transfer, nor find any substantial fact from which 
bad faith on the part of these defendants in making the 
transfer could be inferred. 

The judgment of the trial court against the plaintiff 
upon his cause of action alleged against the stockholders 
in general is affirmed; and the judgment in favor of 
the plaintiff against the defendants Oliver Waite, James 
Robbins, and Riley 8S. Hart is reversed, and the cause 
remanded for further proceedings upon that cause 
of action, with leave to the parties, if so advised, to 
amend their pleadings and introduce further evidence. 

JUDGMENT ACCORDINGLY. 

CorntsuH, J., not sitting. 
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Mary Ere. THIES, APPELLEE, v. PErry JosePpH THIEs, 
APPELLANT. 


Firep May 3, 1919. No, 20198. 


Appeal in Equity: Birt or Exceptions. This court will not entertain 
an appeal, in an equity case, involving finddngs of fact made by 
the trial court, unless the record presented contains the evidence, 
bearing upon the issue, preserved in a bill of exceptions. 


Appeal from the district court for Douglas county: 
Cuares Lesuie, Jupce. Leave to file bill of exceptions; 
otherwise, appeal dismissed. 


A. H. Murdock, C. C. Sheppard and F. P. Marconnit, 
for appellant. 


H. A. Dano and Kelso A. Moran, contra. 


CornisH, J. 

This is a divorce action in which both of the parties 
prayed for absolute divorce and such other relief as 
might be just and equitable. The trial court entered 
a decree of separate maintenance for the wife, who is 
plaintiff. The defendant appeals. 

The power of the trial court to enter a decree for 
separate maintenance in divorce actions, where the 
evidence justifies it, has been decided by this court, and 
we are not disposed to overrule our previous decisions. 
Sample v. Sample, 82 Neb. 37, and cases cited. 

The defendant (appellant) further contends that the 
findings of fact made by the court are not sufficient 
to sustain the decree. The record brought to this 
court by defendant does not contain the evidence pre- 
served in a bill of exceptions. The question arises 
whether this court will entertain an appeal involving, 
in any way, findings of fact based upon the evidence 
when the evidence is not presented to the court. Sec- 
tion 819%, Rev. St. 1913, provides that in appeals in 
equity cases, wherein review of some or all of the find- 
ings of fact is asked by the appellant, the supreme court 
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is required ‘‘to retry the issue or issues of fact involved 
in the finding or findings of fact complained of upon the 
evidence preserved in the bill of exceptions, and upon 
trial de novo of such question or questions of fact 
reach an independent conclusion as to what finding or 
findings are required under the pleadings and all the 
evidence, without reference to the conclusion reached 
in the district court or the fact that there may be some 
evidence in support thereof.’’ 

‘‘Trial de novo’’ means to try anew; for a second 
time. Where the contention is that the evidence will 
not support the fixdings and decree entered, then of 
course an issue is presented which this court could not 
determine without having the evidence before it. If 
the contention is that some finding of the court was not 
supported by the evidence, then so much of the record 
and evidence as bears upon that issue should be brought 
to this court; and, if the contention is that a necessary 
finding to support the decree has not been made, we are 
still of opinion that the statute contemplates a con- 
sideration by the court of the pleadings and the evi- 
dence, for the purpose of making the proper findings 
and decree, or, in its discretionary power, remanding 
the case for further proceedings. Hanson v. Hanson, 
4 Neb. (Unof.) 880, 887; Colby v. Foxworthy, 80 Neb. 
239, 244; In re Littlefield, 61 Wash. 150; Taffe v. 
Smyth, 62 Or. 227; In re Estate of McVay, 14 Idaho, 
56. 

When the review sought in no way involves the find- 
ings of the court upon the evidence, then it would not 
be necessary to preserve the evidence in a bill of 
exceptions. 

It is possible that the evidence has been preserved 
in a bill of exceptions, properly certified to, in which 
event the defendant has leave to file’ the same in this 
court within 20 days; otherwise, his appeal to stand 
dismissed. 

JUDGMENT ACCORDINGLY. 
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The following opinion on rehearing was filed Decem- 
ber 26, 1919. Former judgment adhered to. 


Appeal in Equity: Txrat pe Novo, Under section 8198, Rey, St. 1913, 
if “a finding of fact” is “complained of” on appeal from the district 
court in an equity case, this court must try de novo the issue 
of fact “involved in the finding,’ and for that purpose must have 
“the evidence preserved in the bill of exceptions.” 


Srepewick, J. 

In our former opinion in this case, ante, p. 499, the 
judgement of the lower court was affirmed, on the ground 
that it was sought to review the findings of fact of the 
trial court, and the evidence was not contained in the 
record so that the court could retry the issues of fact 
involved, as the statute requires. Upon the motion for 
rehearing it was contended that this question had not 
been presented by the parties, and that, therefore, the 
defendant had had no opportunity to discuss the ques- 
tion. A rehearing was granted and additional briefs 
were filed and argument heard thereon. 

The trial court made the following finding: ‘‘The 
court * * * finds that the evidence is not sufficient 
to justify the court in granting the plaintiff an absolute 
decree of divorcee ou any of the grounds alleged in her 
petition, but that it is for the best interests of the plain- 
tiff and the defendant and their minor child that a de- 
cree of separate maintenance should be granted the 
plaintiff, and that the defendant should be required to 
separately maintain and provide for his said wife and 
minor child, and that for this purpose should be required 
to pay to the plaintiff on the first day of February, 1917, 
and on the first day of each and every month there- 
after until the further order of this court, the sum of 
$35 for the support and maintenance of the plaintiff and 
Marie Adaline Thies, the said minor child of the plain- 
tiff and defendant,’’ and entered a decree accordingly. 

The appellant contends that this finding is insufficient 
to support the decree. The defendant appears to con- 
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tend that under section 8198, Rev. St. 1913, it is only 
when it is sought to review the evidence in support of 
some of the findings of fact that this court is to try the 
questions de novo. If we consider the early practice up- 
on appeals in equity, and the language of this section 
of our statute, it will not admit of such a construction. 
‘“The court * * * finds that the evidence is not 
sufficient to justify the court,’’ etc. If the appellant 
seeks a ‘‘review’’ of a finding of fact, this court must 
retry the issue involved in the finding ‘‘complained of”’ 
upon the evidence preserved in the bill of exceptions. 
When in an action in equity a finding of fact by the 
district court is complained of, and a party appeals 
seeking to review it, as in this case, this court must 
try the issue of fact ‘‘involved in the finding,’’ and 
for that purpose must have ‘‘the evidence preserved in 
the bill of exceptions.’’ This would seem to be especial- 
ly so when the finding itself suggests an examination of 
the evidence. If all parties concede that the findings 
are correct and based upon the evidence, and the court 
has made some order or entered a decree inconsistent 
with those findings, a very different question is present- 
ed, as in Shelby v. Creighton, 2 Neb. (Unof.) 264. It 
must be remembered, however, that the opinion in that 
case was not made official, as the court was not then 
ready to be bound by it as a precedent. 
'  Sowerwine v. Central Irrigation District, 85 Neb. 687, 
is not exactly in point in this case. In that case the 
parties agreed that the facts were as found in the 
findings, and the appellant stated in his brief, as quoted 
in the opinion: ‘‘We think that the court’s findings show 
that the land was, in fact, nonirrigable.’’ In answer 
to this the opinion says: ‘‘We cannot add to or take 
from the language of the court, or enlarge the scope 
of its findings, by construction.’’ The words “‘by con- 
struction’’ are omitted from the third paragraph of the 
syllabus. Whether this is merely accidental does not 
appear, but the nature of the case and admissions of the 
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parties show that that was really what the court meant. 

In our case, as stated in our former opinion, the con- 
tention was that ‘‘the findings of fact made by the court 
are not sufficient to sustain the decree.’’ That is, the 
trial court did not find enough facts. Some of the evi- 
dence was not properly considered and passed upon by 
the trial court. It is exactly the same as though the 
trial court had entered a judgment without making any 
findings. We would not, in such a case, reverse the 
judgment because there were no findings, without seeing 
what the evidence was. Under our statute, as proper- 
ly construed, we would say that, if the judgment is 
- Tight upon the evidence before the court, we will not 
reverse it, whether there are any findings or not; and, 
if the judgment was right and in accordance with the 
evidence and the pleadings, we would not reverse the 
ease for any defect, omission or error in the findings. 
That is the question presented in this case. 

The statute requiring this court to decide appeals in 
equity de novo was enacted in 1903. Brown v. Williams, 
34 Neb. 376, and City of Omaha v. Bowman, 63 Neb. 333, 
and other cases decided under the old practice, are not 
in point. McMillan v. Diamond, 77 Neb. 671, decided 
under the present statute, is precisely in point, and is 
followed—‘‘If the judgment of the district court is one 
which might be supported by competent testimony on 
questions of fact arising on the pleadings, in the absence 
of a bill of exceptions containing the testimony, we will 
presume that the judgment is supported by the evi- 
dence.’’ And, in the opinion: ‘‘If a demurrer had been 
sustained to the petition, or if on a demurrer ore tenus 
the court had excluded the evidence offered by plaintiffs, 
the record would then present the question of the juris- 
diction of a court of equity to grant the relief prayed 
for.’’ That is, if the judgment is supported by the plead- 
ings and evidence, it will, upon trial de novo, be affirmed 
‘‘without reference to the conclusion”’ of the trial court. 
If the facts, as stated in the petition, do not entitle the 
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plaintiff to the relief given in the judgment, and a de- 
murrer is filed, or objection to receiving any evidence 
is made by a demurrer ore tenus, ‘‘the record would then 
present the question of the jurisdiction of a court of 
equity to grant the relief prayed for.’’ 

We are satisfied that our former decision is right, and 
it is therefore adhered to. 

APPEAL DISMISSED. 


Morrissey, C. J., and Lerton, J., dissent. 


Linconn ComMeERcIAL CLUB, APPELLEE, v. Missourtr 
Paciric Ramway ComMPANy, APPELLANT. 


FiLep May 3, 1919. No. 20284. 


j. Carriers: OrveR or SraTeE RAiLwAy CoMMISSION: Review. This 
court will not reverse the order of the state railway commission, 
on appeal, unless it is found to be clearly unreasonable. Rev. St. 
1913, secs. 6127, 6128. 


: SwitcHine CuHareEs: DisckiMInNATION. Where unjust dis- 
-@rimination arises aS between individuals or localities, by reason 
of the absorbing of switching charges in certain instances and not 
in others under like circumstances and conditions, the carrier 
may be required to remove the discrimination by a change in 
tariff schedule eliminating the charge. 


Apprat from State Railway Commission. fffirmed. 


J. A. C. Kennedy, Max V. Beghtol and E. 8. White, 
for appellant. 


John J. Ledwith, contra. 


CornisH, J. 

The defendant, under its tariff No. 4778, absorbed the 
switching charges of carload shipments in and out of 
Lincoln, arising at or destined to what it designates as 
competitive points on its line. When, however, the 
shipment arises at or is destined to stations reached 
exclusively by the defendant (except in the case of 
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brick and lime shipments), it refused to absorb such 
switching charges. The state railway commission found 
such charge to be unjust, discriminatory, and unreason- 
able, and ordered the cancelation of that portion of the 
tariff so providing. The defendant appeals. 

It appears that the Burlington, Northwestern, and 
Rock Island railroads make provision for the absorption 
of such switching charge. A shipper at Lincoln, having 
a warehouse located upon the tracks of these last- 
mentioned roads, is thus put to a disadvantage in com- 
petition with one whose warchouse is upon defendant’s 
track. The producer shipping from a noncompetitive 
point is put to a disadvantage in competition with an- 
other producer at a point not reached exclusively by 
the defendant, although the circumstances and condi- 
tions may be otherwise the same. 

This court will not reverse the order of the railway 
commission unless it is found to be clearly unreason- 
able. Rev. St. 1913, sees. 6127, 6128; Chicago, R. I. df 
P. R. Co. v. Nebraska State Railway Commission, 83 
Neb. 818. We are of opinion that the order herein is 
not of that character. The charge made by other roads 
for the service and the charge made by the defendant in 
the case of brick and lime shipments are by statute 
made prima facie evidence of what is a reasonable 
charge. Argument is not needed to show that the 
charge, as it affects the patrons of the road, is discrim- 
inatory in its effect. 

The contention of defendant that the order is con- 
fiscatory in its nature is not sustained by the evidence. 
The separate incomes of freight aud passenger traffic 
and between state and interstate business were not 
shown. In any event, the discrimination complained of 
should be avoided. 

The order appealed from was in existence prior to 
the time of the president’s proclamation hy which the 
control of the railroads was taken over by the general 
government. We are of opinion that the situation in 
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that respect ought not to cause a reversal of the order. 

Chicago, IV. P. & 8. R. Co., 37 I. C. C. 408, 415; 
Union P. R. Co. v. Updike Grain Co., 222 U. S. 215; 
National Dock & Storage Warehouse Co. v. Boston & 
M. R. Co., 38 I. C. C. 643; Manufacturers & Merchants 
Ass’n v. Aberdeen & A. R. Co., 241. C. C. 331; Bennett 
& Son v. Chesapeake & O. R. Co., 38 I. C. C. 310; Cor- 
poration Commission of Virginia v. Chesapeake & O. R. 
Co., 40 I. C. C. 24. 

AFFIRMED, 


Hucs L. Gaunt, APPELLEE, v. GEorcE P. Smirx, 
APPELLANT. 


Fivep May 38, 1919. No, 20422. 


1. Appeal in Eqaity: Triau pe Novo: Conriicr or Evipence. “Upon 
appeal in actions in equity, this court is required by the statute 
to try the issues de novo, without reference to findings of the 
trial court; but, when the testimony of witnesses orally examined 
before the court upon the vital issues in the case is conflicting, 
so that it would be impossible that both versions of the trans- 
action can be true, this court will consider the fact that the trial 
court observed the witnesses and their manner of testifying, and 
must have accepted one version of the facts rather than the 
opposite.” Shafer v. Beatrice State Bank, 99 Neb. 317. 


2. Evidence examined, and held to support the judgment of the 
trial court. 


Apprau from the district court for Lincoln county: 
Hanson M. Grimes, Jupcr. Affirmed. 


Hoagland & Hoagland, for appellant. 
Beeler & Crosby, contra. 


Dean, J. 

This is an action for an accounting. Plaintiff and 
defendant were partners in a meat market from Feb- 
ruary 3, 1913, to September 4, 1913, when the partner- 
ship was dissolved; plaintiff on that date having sold 
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his interest in the partnership, except the book accounts, 
to G. 8. Arnold for $575. Arnold is not a party to 
this suit. On June 14, 1915, plaintiff repurchased 
Arnold’s undivided one-half interest. Thereafter a dis- 
agreement respecting settlement of the partnership af- 
fairs having arisen between plaintiff and defendant, this 
action was begun, and plaintiff recovered a judgment 
for $337.23, from which defendant appealed. 

A partnership account book is in evidence, over 
defendant’s objection of incompetency, because it ‘‘re- 
quires explanation.’’ He complains that ‘‘no man on 
earth could figure up any true account between the 
plaintiff and the defendant from that book.’? It must 
be admitted that the book, which consists of about 200 
pages of accounts, is not a model of its kind, but, 
when considered in connection with the evidence of 
the parties, it serves to shed light on the partnership 
business. The entries for the most part, if not all, 
were apparently made by plaintiff while the partner- 
ship was in operation, and the book was always acces- 
sible to defendant, who had active charge of the sales 
and of the shop generally. The court did not err in 
overruling defendant’s objection. 

A slaughterhouse was bought, and defendant argues 
that plaintiff used $186.80 of the firm’s money for its 
purchase and construction. He says plaintiff received 
+36 as rental for its use by a tenant, and finally sold 
‘ the property for $125. Referring to these items, that 
total $347.80, defendant says in his brief: ‘‘No mention 
is made on the firm books of the slaughterhouse trans- 
action, yet it is clear that the firm should be credited 
with $347.80, an amount which was not considered by 
his Honor, Judge Grimes, in deciding the case.’’ It is 
obvious that plaintiff should not be required to account 
for the partnership funds expended for the slaughter- 
house property, and also for the proceeds received from 
the rental and sale of such property. At most $93.40 is 
defendant’s due, and he is so credited here. 
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Plaintiff borrowed $390 at the McDonald State Bank, 
for which he gave the firm note. The bank president 
testified that the money was placed to the credit of 
the firm, and that after the dissolution plaintiff paid 
the note. Plaintiff testified that defendant knew of and 
authorized the loan, but he denied all knowledge of the 
transaction. It plainly appears that, over defendant’s 
objection, plaintiff was entitled to a credit of $150 on 
this item. 

The decree takes into account plaintiff’s repurchase, 
without defendant’s consent, of Arnold’s interest in 
the partnership. At the time of the trial defendant 
was in possession of the partnership property and was 
using it in his business. The testimony of the parties 
respecting its value ranged approximately from $300 
to $800. It is fundamental that, when one partner sells 
his interest in partnership property to another without 
the consent of the copartner, the purchaser becomes the 
owner of the share his vendor held in the partnership 
after the closing up of the partnership and the payment 
of partnership debts. 20 R. C. Tu. 983, sec. 217. 

A more extended discussion of the record does not 
seem to be necessary. The evidence supports the 
judgment of the trial court. Shafer +. Beatrice State 
Bank, 99 Neb. 317. Error has not been shown. The 
judgment is 


ArrIRMED. 
Lerron, J., not sitting. 


Bank oF Benson, APPELLANT, v. W. A. GoRDON ET AL., 
APPELLEES. 
i} 


Firep May 3, 1919. No. 20918. 


1, Corporations: Norres: InporsEMENT. It is within the apparent 
scope of the authority of an officer of a trading corporation to 
indorse a negotiable instrument, that is payable to the order of 
the corporation, only in furtherance of the business of such cor- 
poration. 
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: Notice. When a negotiable instrument is 
payable to the order of a corporation and is indorsed by a cor- 
porate officer in the corporate name and given as collateral security 
for a loan to himself individually, or to some other corporation 
in which he is interested, such facts are sufficient to put the 
Jender on inquiry as to the actual authority of the corporate of- 
ficer to make such transfer. 


3. Appeal: DrrecTIon oF VerpDIcT. Evidence examined and held suf- 
ficient to support the judgment of the district court. 


AppraL from the district court for Douglas county: 
_ Les 8. Esreiie, Juper. Affirmed. 


D. L. Johnston, for appellant. 
Byron G. Burbank and William Baird & Sons, contra. 


Dean, J. 

Plaintiff sued W. A. Gordon, as maker, and ‘“‘ Brode- 
gaard Jewelry Stores, Incorporated,’’ and Fred Brode- 
gaard, as indorsers, to recover on a promissory note for 
$5,000 executed by Gordon on September 26, 1914, 
due in six months and payable to the order of ‘‘Brode- 
gaard Jewelry Stores, Inc.’? When the taking . of 
testtmony was concluded the jury were directed to 
return a verdict in favor of all defendants. The suit 
was thereupon dismissed, and plaintiff appealed. 

This is the second appearance here of this case. On 
the first appeal it was submitted to the commission, 
which found for plaintiff. Upon rehearing before the 
court we remanded the case for trial de novo. Bank of 
Benson v. Gordon, 102 Neb. 481. 

Fred Brodegaard was president and gencral manager 
of two corporations that were separately engaged in 
the jewelry business at Omaha. The imitial store was 
a corporation engaged in the retail trade and known 
as ‘“‘Fred Brodegaard Jewelry Company.’’ Subse- 
quently a wholesale house, namely, ‘‘Brodegaard Jewel- 
ry Stores, Incorporated,’’ was organized by Fred Brode- 
gaard and others. The business of each corporation was 
entirely separate from the other. Brodegaard owned 
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and sold stock in ‘‘Stores Incorporated’’ to various 
persons, and, among others, 50 shares to Mr. Gordon at 
$100 a share, for which Gordon gave the note in suit. 
The note, instead of running to Brodegaard, the owner 
of the stock, was made payable ‘‘to the order of 
Brodegaard Jewelry Stores, Inc.’’ 

A few days after the Gordon note was delivered to 
Brodegaard, namely, on October 3, 1914, he obtained 
a loan of $3,000 from the plaintiff bank, for which he 
gave a negotiable promissory note payable to its or- 
der and signed: ‘‘Fred Brodegaard Jewelry Co., by 
Fred Brodegaard, Pres. Fred Brodegaard.’’ The 
cashier of the plaintiff bank testified in substance that 
Brodegaard, when he obtained the loan, delivered the 
note in suit to the bank as collateral security, and that 
in his presence Brodegaard indorsed on the back of 
the Gordon note the words: ‘‘Brodegaard Jewelry 
Stores, Inc., by Fred Brodegaard, Pres. Fred Brode- 
gaard.’’ The cashier also testified that at the request 
of Brodegaard he placed the $3,000 so borrowed to the 
credit of the ‘‘Fred Brodegaard Jewelry Company.”’ 

The record shows that Brodegaard deceived Gordon 
in that the stock so purchased was owned personally by 
Brodegaard, and was not the stock of the corporation 
as represented, and, as hereinbefore pointed out, the 
money obtained on the Gordon note did not go into the 
treasury of ‘‘Stores Incorporated,’’ but by direction 
of Brodegaard was placed to the credit of another 
corporation in which he was interested. When 
Brodegaard obtained the note in suit, as stated in the 
former opinion, it was pleaded by Gordon that Brode- 
gaard agreed ‘‘that the note was conditional; it being 
agreed in writing that he could return the stock and 
take up his note within a limited period.’’ This agree- 
ment is in the record. It provides that Gordon was to 
have six months or a year, at his option, in which to 
return the stock and have his note and money.returned 
to him with interest. When Brodegaard placed the note 
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in plaintiff’s bank as collateral security and put it be- 
yond his power to return it to Gordon, this of course 
was a violation of the agreement. As between the orig- 
inal parties to the note Gordon had a complete de- 
fense. It also appears that, under the law applicable to 
the facts, ‘‘Brodegaard Stores, Incorporated,’’ is re- 
lieved from liability on the note in suit because the 
act of Brodegaard in the premises was without au- 
thority, unless it can be shown that plaintiff is a 
holder in due course. 

In plaintiff’s brief it is said that ‘‘there is but one 
issue in’ this case, namely: Is the plaintiff a holder in 
due course?”’ 

From the facts before it at the time the loan was 
made, plaintiff was put upon inquiry respecting the 
authority of Brodegaard to use the Gordon note, pay- 
able to one corporation, as collateral security for a loan 
of money made to another corporation in which he was 
interested. It is within the apparent scope of the 
authority of a president and general manager of a trad- 
ing corporation to indorse a negotiable instrument that 
is payable to the order of.the corporation, only in fur- 
therance of the business of such corporation. Where 
such instrument is indorsed by a corporate officer in the 
corporate name and given as collateral security for a 
loan to himself individually, or to some other corpora- 
tion in which he is interested, as in the present case, 
this it seems is sufficient to put the lender on inquiry as 
to the actual authority of the corporate officer to make 
such transfer. & C. J. 521; Mee v. Carlson, 29 L. R. A. 
n. s., 351, and note (22 S. Dak. 365); Kenyon Realty Co. 
v. National Deposit Bank, 31 L. R. A. n. s., 169, and note 
(140 Ky. 133). <A rule less stringent would jeopardize 
the interests of all corporate stockholders. We con- 
clude that the bank had knowledge of such facts that, 
without further inquiry, its action in taking the in- 
strument amounted to bad faith. . Rev. St. 1913, sec. 
5374. 
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Plaintiff places reliance upon the finding of the com- 
mission that there was apparently a course of dealing 
between the plaintiff bank and Brodegaard of which 
‘‘Stores Incorporated’’ must have had knowledge, and 
that the corporation is therefore bound. This reliance 
is based in large part upon the fact that Brodegaard 
on three or four occasions discounted notes at the plain- 
tiff bank that were payable to ‘‘Stores Incorporated,”’’ 
the proceeds of such notes being placed to the credit of 
“‘Fred Brodegaard Jewelry Company.’’ But on this 
point it clearly appears that plaintiff never made in- 
quiry of any person except Fred Brodegaard’ respect- 
ing his authority in the premises. The testimony at 
this trial shows that ‘‘Stores Incorporated’’ never 
knew of, nor at any time acquiesced in nor authorized, 
Brodegaard’s course of dealing in the respects noted. 
Its officers were entirely unaware that he, as an officer of 
the corporation, was indorsing its name upon its notes 
as collateral security for loans that were not in further- 
anee of the business of the corporation. ‘There is an 
entire lack of evidence that actual authority was ever 
given to Brodegaard to so indorse the notes of the 
‘*Stores Incorporated.’’ 

At the close of the testimony plaintiff and defendants 
Gordon and ‘‘Stores Incorporated’? cach moved sepa- 
rately for a directed verdict. Plaintiff’s motion was 
overruled, and the motions of the defendants were 
sustained. Tt follows that the judgment of the district 
court has the same foree and effect respecting con- 
troverted questions of fact that the verdict of a jury 
would have in a like case. Modern Woodmen of Amer- 
ica v. Berry, 100 Neb. 820, Ann. Cas. 1918D, 302, 
The judgment should not be disturbed unless clearly 
wrong. 

Finding no reversible error, the judgment is 

AFFIRMED, 

Senewick, J., not: sitting. 
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In re Estate or Brivczr A. KELLy. 
Georcre T. Keiiy, appeLLer, v. THomas J. KELLY ET AL., 
APPELLANTS. 


FILep May 3, 1919. No. 20466. 


Wills: Propate: Notice. In getting service upon heirs and all inter- 
ested parties in the probate of a will, it will be sufficient to 
give the county judge plenary jurisdiction if he “shall cause pub- 
lic notice thereof to be given by personal service on all persons 
interested, or by publication under an order of such court, in 
such newspaper printed in this state as the judge shall direct.” 
Rev. St. 1918, sec. 1303. . 


AppraL from the district court for Lancaster county: 
Wiutarp EB. Stewart, Jupce. Reversed. 


Field, Ricketts & Ricketts, for appellants. 
Berge & McCarty, contra. 


ALDRICH, J. 

On August 25, 1913, Bridget A. Kelly made a last 
will and testament bequeathing all of her property to 
her then living children. The names of the children 
who were objects of her bounty, and the parties to this 
case are as follows: William Kelly, aged 49 years; 
Thomas Kelly, aged 39 years; George T. Kelly (ap- 
pellee herein) aged 36 years; Mary Josephine Daw- 
son (afterwards known as Mary Josephine Gilbert) 
aged 40 years; Margaret Kelly Harr, aged 38; Alice 
Kelly Clare, aged 34. These children comprise the 
family of the testatrix, and it is to determine the 
validity of the last will and testament of the de- 
ceased testatrix that this action is brought. It is 
claimed on the part of the appellee that the instrument 
probated in the county court was not the last will and 
testament of deceased; that the same had been written 

103 Neb.—33 
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and the signature of the deceased secured on August 
25, 1913, at which time, and for many months prior 
thereto, the said Bridget A. Kelly was suffering from 
paralysis, etc. It appears from the record that Bridget 
A. Kelly had had a stroke of paralysis at the time 
she made the purported will on August 25, 1913. That 
she was in a weakened mental and physical condition 
appears to be true. Afterward a settlement was had 
among the children named and provided for in the al- 
leged will, and all participated in this settlement with 
the exception of George T. Kelly. The settlement was 
had and entered into, and all agreed with one ex- 
ception, as above stated, that the will should be probated 
and the following distribution should be had: To 
George T. Kelly, cash, $10; to Margaret Harr, cash, 
$2,250 and one-half of lot 7, block 2; to Alice Clare, 
cash, 2,250 and one-half of lot 7, block 2; to William 
Kelly $1,000, and an undivided half of lots 8 and 9, 
$1,250, total, $2,250; to Thomas Kelly, cash, $1,000, an 
undivided half of lots & and 9, $1,250, lot 8, block 2, 
$2,590, total 4,750; to Mary Josephine Gilbert, lot 7, 
block 22, $6,000, household goods and furniture, $250, 
residue of personal property, subject to debts, $7,390, 
total, $13,640. 

It will be noted that in this distribution, under the 
will, George TT. Kelly, contestant and _ plaintiff 
herein, received $10. Under the settlement finally 
agreed to between the heirs above mentioned, the will 
of Bridget A. Kelly was duly probated; all proceedings 
had as by law provided; executors discharged, and 
the proceedings in the settlement of the estate accord- 
ing to the provisions of the will were had entire. Then 
the absent son, George T. Kelly, comes back from 
California, where he had been residing for a year or 
more, and asks to have the probate of said will set 
aside, and the entire proceedings gone into again 
for the reasons heretofore set out. A trial was had, 
and the proceedings were dismissed, and plaintiff ap- 
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peals to the district court, where trial was had and 
the finding made for the plaintiff, George T. Kelly. 
The other children (defendants herein) appealed from 
the decision of the district court to the supreme court, 
and we are now called upon to determine the issue, 
Was this will in question the last will and testament of 
the deceased testatrix? Was she of sound mind and 
disposing memory at the time this instrument in issue 
was executed? And did the county court have juris- 
diction in the premises? Was the service by publica- 
tion sufficient notice for the court to acquire juris- 
diction to proceed to probate the will? 

The will of the deceased testatrix as probated in 
the first instance does not make any other or different 
provision for the plaintiff, George T. Kelly, than was 
made for him in the settlement between the other heirs. 
Really, the one issue that is decisive of this case, and 
beyond which we do not have to go, is, Was there 
service, as required by statute, made on the absent 
heir, George T. Kelly, who at the time of his mother’s 
death was residing somewhere in California? 

In probating a will, and in giving notice of such 
proceedings, the service is usually constructive. The 
provisions of the statute under which we are proceed- 
ing make it optional with the probate judge to get 
personal service by publication. The almost universal 
rule in this state in probate proceedings is to get 
service by publication in any legal newspaper printed 
in the county which the judge may select. This is a 
matter of precaution and of general interest to all 
parties concerned, for the reason that personal ser- 
vice only reaches the person served, and the statute re- 
quires that all parties claiming an interest, or in- 
terested parties, shall be served with a notice to appear 
at the proceedings in probate, and it is impossible for 
a judge, or the heirs, to know all interested parties, 
and so it is unsafe to depend upon personal service, 
in this kind of a legal proceeding, and therefore it 


+ 
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is necessary to notify every one who might be in- 
terested, however small their interest may be. The 
safe thing is to get service by publication, and that 
operates to the same extent and is equally authoritative 
in giving to the court plenary jurisdiction upon every 
person who might be interested. The interest may be 
confined to heirs, devisees or legatees, or it may ex- 
tend to others unknown to the county judge and to 
the petitioner. 

Personal service jurisdiction would not be had un- 
less the interested party was personally served, and 
by giving notice by publication this danger is avoided. 
In the instant case, the plaintiff claims that he never 
had any -actual knowledge, or notice, of his mother’s 
death, or of the hearing of the probate of her last 
will and testament, and therefore the court at that time 
(which is the position of the plaintiff) had no juris- 
diction to hear and determine whether or not the pro- 
bated will and testament was the last will and testa- 
ment of the deceased testatrix. It is claimed that it 
was not her will, and that the court had never ob- 
tained jurisdiction over the plaintiff, and that the ad- 
mitting of the will to probate, because of alleged de- 
fective service, gave to the court no jurisdiction to 
try and determine the issue here involved. 

This identical question was before this court in the 
case of In re Estate of Steker,-89 Neb. 216. Also this 
court has quoted with approval 2 Black, Judgments 
(2d ed.) sec. 635, the following: ‘‘The action of a 
probate court having jurisdiction, in admitting a will 
to probate or in rejecting it, is in the nature of a 
proceeding in rem, and so long as it remains in force, 
it is conclusive as to the due execution and the validity 
of the will, both upon all the parties who may be be- 
fore the court and upon all other persons whatever, in 
all proceedings arising out of the will or where the 
parties claim under or are connected with it.’’ 
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The supreme court of Vermont said: ‘‘The pro- 
ceeding is, in form and substance, upon the will itself. 
No process is issued against any one; but all persons 
interested in determining the state, or condition, of 
the instrument are constructively notified, by a news- 
paper publication, to appear and contest the probate; 
and the judgment is, not that this or that person shah 
pay a sum. of money, or do any particular act, but 
that the instrument is, or is not, the will of the tes- 
tator. * * * The judgment is upon the thing it- 
self, and when the proper steps required by law are 
taken, the judgment is conclusive, and makes the in- 
strument, as to all the world (at least so far as the 
property of the testator within the state is concerned), 
just what the judgment declares it to be.’? Woodruff v. 
Taylor, 20 Vt. 65. 

The statute under which we are proceeding is the 
decedent law of this state, and the procedure is dif- 
ferent from that of ordinary civil actions as previded 
for in the Code of Civil Procedure. So it appears to 
us that, as a matter of law, the county court having 
fully complied with all the requirements of the de- 
cedent law of this state in the matter of probate of a 
will, and having plenary jurisdiction to probate the 
will in question and to distribute the property under 
the plain provisions of this document’as signed and 
executed by the deceased testatrix, August 25, 1913, 
makes the proceeding in probate valid. To sustain the 
judgment and decree of the district court would simply 
overturn a uniform procedure in determining the rights 
of parties to real estate in the probate of a will. 

The procedure taken. then, in this case at the time 
the will was first probated were proper statutory 
steps. and having jurisdiction over all the defendants 
at the time, and having acquired jurisdiction of the 
plaintiff by publication, and of other interested parties, 
as by statute of this state provided in such cases, it fol- 
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lows that the proceedings were regular and Tegal, and 
should not be disturbed. 

We have carefully examined the record in this case 
and fully investigated the briefs and the many au- 
thorities cited, and we come to the conclusion, after fuli 
investigation, that the provisions of the Code of Civil 
Procedure cited by plaintiff cannot be followed; that 
the publication of the notice in this case was such as 
is contemplated by the decedent statute, and the order 
of the county court directing the publication was suf- 
ficient authority and gave it ample jurisdiction to pro- 
ceed in probate as of and for the last will and testa- 
ment of the testatrix. All of the heirs to this estate 
stipulated by and between themselves (with the 
exception of the plaintiff) to withdraw objection to 
the receiving of this will in probate, and to take their 
share in accordance with the terms and provisions of 
the will, and of the settlement entered into; and under 
these terms and conditions, the court, having full juris- 
diction in the premises, settled the matter by distribut- 
ing the property, and the executrix and the executor 
were discharged; and if the court had jurisdiction to 
hear and determine these matters and to make neces- 
sary orders to distribute and divide this property 
amoug the heirs at law in accordance with the terms and 
provisions of the will, then it follows that the ques- 
tion of fraud, or undue influence, and lack of testa- 
mentary capacity are immaterial, and were in effect 
passed upon by the court in admitting the will to pro- 
bate, for it was the judgment in the probate proceed- 
ings that the testatrix had testamentary capacity; that 
she knew and remembered her relations, and obliga- 
tions to her children, and determined for herself what 
share each one should have in the distribution of the 
estate. And the county court having jurisdiction to 
hear and determine this matter, it follows that the judg- 
ment and decree of the district court must be reversed 
and remanded in accordance with this opinion, and the 
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probate of the will and the distribution of property 
thereunder made by the county judge must stand as of 
and for the last will and testament of Bridget: A. 
Kelly, testatrix herein. 

REVERSED AND REMANDED. 


Lerron, J., not sitting. 
Rose, J., dissents. 


CornisH, J., concurring. 

I have concurred in this opinion. [ have not con- 
sidered the law to be, nor have I considered the 
opinion to hold, that an heir cannot invoke the pro- 
visions of the Code (Rev. St. 1913, sec. 8207) for the 
purpose of having vacated the judgments or final or- 
ders of the county court in probate proceedings. 


Sepcwick, J., dissenting. 

’ The syHabus is perhaps indefinite, but the opinion 
says: ‘‘We come to the conclusion after full investiga- 
tion that the provisions of the Cole of Civil Procedure 
(Rev. St. 1913, sec. 8207), cited by plaintiff, cannot be 
followed.’’ ‘‘Really the one issue that is decisive of 
this case, and beyond which we do not have to go, is: 
Was there service, as required by statute, made on 
the absent heir?’’ ‘‘The safe thing is to get service 
by publication, and that operates to the same extent 
and is equally authoritative in giving to the court 
plenary jurisdiction upon every person who might be 
interested.’? And the opinion of the majority, though 
in some respects perhaps indefinite, is written and the 
case decided upon that proposition. 

Section 8215, Rev. St. 1913, provides: ‘‘The provi- 
sions of this chapter shall apply to the supreme court 
and county court. so far as the same may be ap- 
plicable to the judgments or final orders of such 
courts.’? This section was enacted prior to the adop- 
tion of the present Constitution, and section 15, art. 
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XVI of the Constitution, makes county courts the 
suecessors of probate courts. Martin v. Grover, 9 Neb. 
263. In Oakdale Heat & Light Co. v. Seymour, 78 
Neb. 59, it is said: ‘‘This makes the provisions of sec- 
tion 602 of the Code applicable to probate courts, and 
also the following sections which prescribe the prac- 
tice to be pursued in the court in which it is sought 
to vacate or modify judgments and orders.’’ And so 
there can be no question that the county court has 
jurisdiction to vacate its judgments after the term 
under sections 8207 and 8215, Rev. St. 1913. In 
Western Assurance Co. v. Klem, 48 Neb. 904, it is 
said: ‘‘If these provisions of tlie Code did not exist, 
still the district courts of the state, in the exercise of 
their general equity powers, might, in a proper case 
and on sufficient grounds, set aside a judgment after 
the term at which it was rendered.’’ There is no rea- 
son, in tlie nature of things, why this provision of the 
Code should not apply to probate proceedings as well 
as to any other proceedings where service is had by 
publication only. The case of In re Estate of Steker,. 
89 Neb. 216, which seems to be relied upon in the 
majority opinion, involves only the question whether 
service by publication is prima facie sufficient, and 
does not determine or consider whether section 8207, 
Rev. St. 1913, applies, and holds that such service, 
‘so long as it remains in force,’’ is valid. These 
words are a plain indication that it may not remain in 
force, and it will not if under section 8207, Rev. St. 
1913, it ought to be set aside. 

The record in this case is not properly represented 
in the statement that ‘‘all of the heirs to this estate 
stipulated by and between themselves (with the ex- 
ception of the plaintiff) to withdraw objection to the 
receiving of this will in probate and to take their share 
in accordance with the terms and provisions of the 
will.’ Under this fraudulent agreement of settlement, 
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without the knowledge of this contestant, none of the 
parties to the stipulation took a ‘‘share in accordance 
with the terms and provisions of the will.’’ The 
daughter, who was accused of obtaining this will by un- 
due means, took, by this settlement, about one-third 
less than the alleged will gave her, and every other of 
the parties to the stipulation received by the settle- 
ment substantially more than the alleged will provided, 
so that this stipulation of settlement is a confession 
that the will was not genuine. And the county court 
did not distribute the estate according to the pro- 
visions of any will, but only as stipulated by the in- 
terested parties who benefitted thereby, and without 
the consent or knowledge of this appellee. 
This appellee was in California at the time of his 
mother’s last illness and death, and did not learn of 
her decease until the last part of December, 1914. In 
October, 1915, he filed this petition to set aside the 
probate of the will. Even if he had notice of this order 
which was entered in November, 1914, he would have 
2 years’ time in which to make application to set aside 
this order under subdivisions 4 and 7 of section 8207, 
Rev. St. 1913, and 3 years’ time under subdivision 3. 
When the appellee heard of his mother’s death, which 
occurred in January, 1914, he immediately wrote to 
his sister, Mrs. Harr, in regard to his interest in the 
estate, also to his brother Thomas Kelly, and to the 
attorney who was interested in having the will pro- 
bated. The deceased had made a former will in which 
she gave this appellee a substantial interest in her 
property. The will in question was made in August, 
1913. The deceased was then 75 years of age and was 
suffering from paralvsis. She was living with her son, 
Thomas Kelly, and her daughter, Mary Josephine Gil- 
bert. When the will in question was offered for pro- 
bate, it was found to give a large portion of the estate 
to the said Marv Josephine Gilbert; and two children 
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of deceased, Margaret Harr and Alice Clare, filed ob- 
jections to the probate of the will, alleging that it was 
not the will of the deceased; that her signature was 
obtained by fraud, duress, and intimidation on the part 
of Mrs. Gilbert and Thomas Kelly; and in making 
these objections, without the consent of or any notice to 
this appellee, they included his name as one of the ob- 
jectors. The appellee knew nothing of their action in 
this regard. Without any hearing upon these objec- 
tions, the stipulation of settlement was filed, in which 
it was recited that appellee was a party to the stipula- 
tion, and that they would allow the will to be pro- 
bated, and the terms of the will were entirely disre- 
garded by the parties in the distribution of the estate, 
’ and the estate was divided according to the stipulation, 
giving appellee $10, and all the heirs, except Mary 
Josephine and Thomas, who it is alleged in fact made 
this will, much larger shares in the property than the 
will stipulated, and giving the said proponents of the 
will a very much smaller portion; thus perpetrating 
a manifest fraud upon the court in making it appear 
that this appellee was one of the objectors and con- 
sented to this distribution of the property. ‘‘It was 
decided by the supreme court of Alabama that, where 
the principal legatee had occupied a confidential re- 
lation to testator, the burden is on him to show the 
absence of the exercise of undue influence.- Moore v. 
Spier, 80 Ala. 129."’ In re Estate of Johnson, 100 Neb. 
791. 

The concealment of a material fact by a brother or 
sister which results in his or her advantage in ex- 
cluding another brother is a constructive fraud. All 
these parties knew that this annellee had no notice of 
this attempted probate of the will, and had no notice that 
it was represented to the court that he was connected 
with the proceedings when he was not, and had no 
notice of the settlement and distribution of the prop- 
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erty by the stipulation; and instead of notifying him 
of his mother’s death and the proceedings, as they had 
ample opportunity to do, they purposely kept knowl- 
edge of these facts from him. 

The majority opinion is: ‘‘We are now called upon to 
determine the issue, Was this will in question the 
last will and testament of the deceased testatrix? 
Was she of sound mind and disposing memory at the 
time this instrument in issue was executed?’’ The 
statute requires that, before a judgment is set aside 
on these grounds, the court must find that there is 
good defense. But that is not the principal question 
for determination. ‘‘Before a plaintiff is entitled to 
have a judgment against him and an order overruling 
his motion for a new trial vacated at a succeeding term 
for irregularity, it must be adjudged by the court that 
he has a cause of action which is prima facie valid.’’ 
Gavin vy. Reed, 73 Neb. 237. The opinion cites the 
statute, and says: ‘‘This requires the court to ad- 
judge that the cause of action is prima facie valid be- 
fere it would be authorized to take any action upon the 
motion. Gilbert v. Marrow, 54 Neb. 77.’’ It is not 
necessary that there should be a preponderance of the 
evidence upon that point. If it shows a prima facie 
defense, it is sufficient. 

It seems to follow that (1) the county court and 
supreme court must grant a new trial under section 
8207, Rev. St. 1913; (2) the admission of the alleged 
will to probate was procured by fraud; (3) the order 
of distribution was not under the will, but under the 
fraudulent stipulation; and (4) in the absence of any 
statutory authority, equity will set aside such order 
so obtained, and allow appellee to be heard. 

It appears to me that the judgment of the district 
court is fully sustained by the evidence, and ought to 
he affirmed. 
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The following opinion on motion for rehearing was 
filed December 15, 1919. Rehearing denied. 


1. County Court: Propate: Vacation: Fraup. The county court has 
power to vacate a probate procured by fraud and to permit a con- 
test of the will. 

2. Wills: PropaTe: Vacation. A judgment of probate, entered upon 
a proper petition after legal notice, and not challenged for a year 
and a half, should not be vacated on doubtful or equivocal proofs 
on the issue of testator’s incompetency or of undue influence. 


: Evipence. Evidence on the issues of in- 
competency of testatrix and of undue influence in the making ot 
a will held insufficient to sustain findings in favor of plaintiff on 
his petition to vacate the judgment of probate and to contest the 
will. 


Rose, J. 

This is a proceeding commenced in the county court 
by George T. Kelly, plaintiff, October 1, 1915, to set aside 
the probate of his mother’s will and to contest it. She 
left him $10 only, and made substantial bequests to his 
brothers and sisters. The will was dated August 25, 
1913. Testatrix died January 6, 1914. The decree of 
probate was entered March 17, 1914. One son, Thomas 
J. Kelly, was executor and one daughter, Mary Jose- 
phine Gilbert, was executrix. Their final report was 
approved and the estate, with the exception of plain- 
tiff’s share, was distributed November 17, 1914. They 
were discharged by order of the county court November 
18, 1914. They are sued by plaintiff, both in their rep- 
resentative and individual capacity, and as defendants 
are joined with Margaret Kelly Harr, Alice Agnes 
Clare, and William Kelly. These defendants and plain- 
tiff are the only children of testatrix. The grounds 
upon which plaintiff demands relief may be summarized 
as follows: He did not have actual notice or knowledge 
of his mother’s death or of the offering of her will for 
probate. These facts were fraudulently concealed from 
him. The probate was procured by fraud. Testatrix 
was stricken wilh apoplexy October J, 1912, and was not 
competent to make her will August 25, 1913. In at- 
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tempting to do so, she was unduly influenced by her 
daughter, Mary Josephine Gilbert, who alone lived with 
her mother. To the petition praying for relief on the 
grounds mentioued, there was an answer denying incom-° 
petency and vudue influence, and containing pleas that 
plaintiff had due notice by publication, and that he 
was negligent in delaying his litigation. There was a 
trial in the county court. After considering the evi- 
dence, including that relating to incompetency and 
undue influence, the county court found that sufficient 
cause for granting plaintiff relief had not been shown, 
and the petition was dismissed. Plaintiff appealed to 
the district court, where there was another trial, but it 
resulted in a decree setting aside the probate and per- 
mitting a contest. From that decree proponents ap- 
pealed to this court. In an opinion here published, notice 
of the presenting of the will for probate was held suffi- 
cient to give the county court jurisdiction, and the de- 
eree of the district court was reversed. In re Estate of 
Kelly, ante, p. 513. On motion of plaintiff a reargu- 
ment was granted. After a second hearing on appeal 
the case was again taken under advisement. 

The power of the county court to set aside the pro- 
bate is earnestly affirmed by plaintiff and vehemently 
controverted by proponents. The petition invoking the 
exercise of this power was filed after the judgment of 
probate had remained unchallenged for more than a 
year and a half. Plaintiff insists that the power of the 
county court to grant him relief is found in the statute 
authorizing the district court to vacate a judgment at 
a subsequent term for fraud practiced by the successful 
party in obtaining such judgment. Rev. St. 1913, sec. 
8207. While this enactment by its terms applies to dis- 
trict courts, another provision in the same chapter de- 
elares: 

‘‘The provisions of this chapter shall apply to the su- 
preme court and county court, so far as the same may 
be applicable to the judgments or final orders of such 
eourts.’’ Rev. St. 1918, see. 8215. 
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To relieve innocent parties from judgments procured 
by the fraud of prevailing parties, county courts have 
long exercised the power granted by the statutes cited. 
Such authority was recognized in early decisions. In 
Oakdale Heat & Light Co. v. Seymour, 78 Neb. 47, ref- 
erence is made to some of the former cases, and it is 
there held that the statutory power to grant relief from 
a judgment procured by fraud extends to the. county 
court in the exercise of its probate jurisdiction. Ad- 
herence to this rule is unanimous. 

Independently of statute, however, the county court 
has power to set aside a probate procured by fraud. 
For that purpose the equity powers of the county court 
as the court of exclusive original jurisdiction in probate 
matters are ample. Genau v. Abbott, 68 Neb. 117; 
Youngson v. Bond, 69 Neb. 356. 

Should the county court have vacated the probate? 
For the purpose of obtaining such relief, plaintiff is re- 
quired to make a prima facie case on the merits. In 
doing so the burden is on him to show that testatrix 
was incompetent, or that her will was the result of un- 
due influence. If the evidence on the affirmative of 
these issues is insufficient, the probate should not be dis- 
turbed. It is incumbent on plaintiff to overthrow the 
presumption of regularity and validity raised by the 
judicial proceedings and records. In probate matters 
the county court is the court of original jurisdiction. 
A will valid on its face was presented to that court. 
It had been prepared and witnessed by an attorney of 
high standing and recognized integrity who knew testa- 
trix, and her children. He afterwards made oath that 
testatrix was competent and free from coercion when 
she made her will. The will was also witnessed by 
another upright lawyer and by a reputable physician. 
Due notice that it had been offered for probate was giv- 
en by publication pursuant to statute. A judgment 
probating it was formally entered on the records of the 
county court. Testimony adduced by plaintiff under 
his petition herein to prove incompetency and undue 
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influence was rejected by the county court as insufficient 
for that purpose. Under such circumstances the judg- 
ment, from which there was no appeal, should not be 
set aside at this late day on doubtful or equivocal proofs. 
There must be cogent reasons for opening judgments 
affecting titles and distributing estates. The testimony 
on behalf of plaintiff on these issues comes from two 
daughters of testatrix and is similar in character. It 
shows hostility and bitterness toward the sister who is 
charged with undue influence while living with her 
mother. This testimony was given after the witnesses 
had entered into a stipulation to allow the probate, and 
after they had accepted their distributive shares of their 
mother’s estate under their stipulation, which did not 
increase the share of plaintiff beyond $10. The import 
of their testimony is that their mother was stricken 
with apoplexy October 1, 1912; that she failed rapidly 
thereafter, in body and mind; that her mind at times 
was blank; that she was not herself; that she could not 
converse intelligently; that she was constantly under the 
influence of the daughter who lived with her; that the lat- 
ter told others of her purpose to influence her mother in 
the making of a will; that the daughter who lived with her 
mother excluded one of her sisters from her mother’s 
home, and knew, but refused to disclose, the address of 
plaintiff, who was absent, and refused to notify him 
of his mother’s condition, fatal illness and death. Other 
testimony from the same source, however, has a differ- 
ent import. Referring to a period beginning after the 
affliction of testatrix and extending almost to the time 
of her death, these same witnesses testify to incidents 
indicating that their mother at times had a clear per- 
ception of her relation and duty to plaintiff. Testimony 
of this nature tends to prove that the mother spoke of 
hearing from plaintiff; of his ‘‘getting along fine;’’ of 
her love for him; of her wish to do right by him and to 
leave him something. TheSe sound like utterances 
prompted by a disposing mind. They were reproduced 
by a daughter who could have called at any time her 
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mother’s attorney—a neighbor who passed the home of 
testatrix almost daily. There is no direct evidence that 
testatrix was incompetent or under duress at the time 
she made her will. The attorney who drew it made 
oath to the contrary. Circumstances disclose a reason 
for cutting plaintiff off with $10. Before leaving home 
he had used intoxicants to excess. Thereafter he had 
been a wanderer along the Pacific coast. At a time 
when the competency of testatrix was not in question, 
she made a former will bequeathing for plaintiff’s bene- 
fit $1,000, but the legacy was entrusted te the care of a 
sister. In the meantime this sister lived with and took 
care of her mother. Considering the evidence as a whole, 
it seems clear that plaintiff has not made a prima facie 
case. 

The judgment of the district court is reversed and 
that of the county court affirmed. 

JUDGMENT ACCORDINGLY. 


Cuartes Ei. CHURCHILL, APPELLEE, V. PENNSYLVANIA 
CoMPANY, APPELLANT. 


Firep May 3, 1919. No. 20536. 


Appeal: Evmence: SurFIcIENcy. Where negligence is fairly inferable 
from the evidence, and that it was the proximate cause of dam- 
age complained of, the verdict of the jury will not be set aside for 
insufficiency of the evidence, where reasonable men may draw 
diverse inferences from the evidence adduced. 


AppgraL from the district court for Douglas county: 
Artuur C. WaxkeLey, Jupce. Affirmed. 


Weaver & Giller, for appellant. 
Brome & Ramsey, contra. 


ALprIcH, J. 

This is an action at law brought by the plaintiff 
against the defendant to recover damages resulting 
from the death of a thoroughbred cow. 
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This cow was shipped from Mansfield, Ohio, to Chi- 
cago, Illinois, over the Pennsylvania route, and from 
Chicago to Hartington, Nebraska, over the Chicago & 
Northwestern Railway Company’s and the Chicago, St. 
Paul, Minneapolis & Omaha Railway Company’s roads. 
The shipment was made in extremely hot weather, start- 
ing from Mansfield, Ohio, on the 27th day of June, and 
arriving at Hartington, Nebraska, on the 3d of July. 
The animal died before it reached its destination. De- 
fendant insists the death of the animal was caused by 
extremely hot weather and natural causes. The plain- 
tiff claims that its death was due solely to lack of 
water. 

Then here we have an issue of fact simply, and, 
being such, it is purely a question for the jury to con- 
sider. Evidence of the plaintiff, practically undis- 
puted, shows that the cow in question arrived from 
Mansfield, Ohio, in the Chicago stock-yards, in good 
healthy condition, and that she was shipped out of 
the stock-yards at Chicago at midnight, June 28, 1916, 
and arrived at East Clinton, Illinois, at 10 a. m. on 
June 30, 1916, being a shipment of 34 hours. During 
this trip it was intensely hot and sultry, and the rec- 
ord shows that the animal did not receive any water 
from the time she left Chicago until she arrived at 
Hast Clinton, Illinois. The record shows that at East 
Clinton, Illinois, it was the duty of the bill clerk to make 
a record of the feeding and watering of stock, and that 
he did make a record of feeding and watering this cow 
in question, and the record shows that the cow was fed 
and watered at East Clinton, Illinois, and thus it is 
admitted that the animal went without water during 
this intensely hot weather for a period of 34 hours. 
The record further discloses that the train carrying this 
cow arrived. at East Clinton at 10 a. m. and that this was 
the busiest time for the bill clerk, and that some other 
employee watered the stock and reported to the clerk, 
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and the record shows that the animal was watered. 
The trouble with this sort of evidence is that it was 
repeated, or told, to the clerk, that they had watered 
this animal in question. They told this. to the clerk 
through the window, or came into the office and said so; 
but the clerk himself had no actual or personal knowl- 
edge as to whether or not the animal was watered. The 
only thing he knew about it was that some one, another 
employee, reported to him. There is no evidence cou- 
vincing in its character that the cow in controversy 
was watered at East Clinton, Illinois. The car con- 
taining this animal left East Clinton at 11:59 a. m. 
on June 30, 1916, and arrived at Belle Plaine at 6 
o’clock on the same day. It is not claimed that food 
or water was given it during this haul. It is in evi- 
dence that the car containing the animal in question 
left Belle Plaine at 6:46 p. m. on June 30, and arrived 
at Boone, Iowa, at 11:40 the same day. There is no 
evidence that during this haul the animal was either 
fed or watered, but remained at Boone until the morn- 
ing of July 1, 1916. There is no evidence, or claim 
made, that the animal received either feed or water 
while in the yards at Boone. Thus we are led to the 
conclusion from the evidence that nothing but care- 
lessness and neglect caused her death. It is safe to 
say that, had the defendant exercised the same care 
and diligence during the latter part of the journey 
that it did from Mansfield, Ohio, to Chicago, there 
would have been no bad results. The defendant knew 
of the animal’s value, and of the importance and neces- 
sity of proper watering during this intensely hot 
weather, and, knowing these things, failed wholly and 
utterly to give the animal any care at all. The fact is, 
an individual treating a domestic animal as this com- 
pany treated this cow in question would have been 
prosecuted for cruelty to animals. 

+ Reliable veterinarians had different theories. “The 
defendant’s veterinarian claimed the cow died of over- 
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heat; another claimed that the post mortem showed 
she died from lack of water. The heat may have been 
a contributing cause, but it is also true that a scarcity 
of water from which the cow suffered would make the 
heat infinitely more effective and more debilitating 
than had she had plenty of water. The evidence estab- 
lishes the fact that, had the cow been properly watered, 
she would have stood the latter part of the trip as 
well as she did the first part. The evidence is amply 
sufficient that the death of the animal resulted from 
negligent caretaking. The defendant knew of the 
necessity of plenty of water to an animal caged in a 
box car in as intensely hot weather as it was on this 
occasion, and the jury, in our judgment, had ample 
evidence to warrant it in finding that the animal died 
from the negligence of the defendant caused by not 
giving it proper care during its long shipment. 
The verdict and finding of the jury is therefore 
AFFIRMED. 


Rose and Sepewick, JJ., concur in affirmance. 


Lerton, J., not sitting. 


Vincent Grain CoMPANY, APPELLEE, V. JoHN B. Enc- 
LISH, APPELLANT. 


Firep May 17, 1919. No. 20364. 


1. Grain Exchange: Ruies: Norticr. A rule of the Omaha Grain Ex- 
change, or a custom of its members, that contracts for the sale 
and delivery of grain sold to its members do not expire until 
canceled by a party to the contract cannot bind a seller of grain 
who had no knowledge of such rule, or custom, and only had oc- 
casional dealings with a member of the exchange. 


2. Evidence examined, and held to sustain the verdict. 


AppgaL from the district court for Lancaster county: 
P. James Coscrave, Jupcr. Affirmed. 
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Jacob Fawcett and John J. Ledwith, for appellant. 


B. F. Good, A. W. Richardson and Paul I. Good, 
contra. 


Lerton, J. 

Action for damages for failure to deliver grain. The 
jury returned a verdict for $718.53, a smaller amount 
than plaintiff claimed. Defendant appealed, and plain- 
tiff filed a cross-appeal. 

Plaintiff is a grain dealer in Omaha, and defendant 
is a farmer living near Cheney. On July 11, 1916, at 
plaintiff’s office in Omaha, they entered into a written 
contract, whereby defendant sold to plaintiff two 
80,000-pound capacity cars of No. 2 hard wheat, to be 

‘delivered in -30 days on track at Cheney, Nebraska, at 
the price of 95} cents a bushel. This contract also speci- 
fied the quantity as ‘‘about 3,000 bushels.’’ 

Defendant was not able to get his wheat threshed until 
late in July. On August 5 he ordered two cars from the 
station agent at Cheney in which to ship the wheat. 
These cars did not arrive until August 17. On August 7 
defendant wrote plaintiff that he had ordered cars, 
and asked plaintiff to order them also, also saying 
that he had only 2,603 bushels of wheat, and had to 
keep about 150 bushels for seed. Plaintiff replied the 
same day, saying it would take up the question of cars 
with the railroad company, but insisting that the con- 
tract called for two cars of 80,900-pound capacity, but 
was willing to make it 2,900 bushels. No reply was 
received to this letter. On August 21 plaintiff again 
wrote, stating that they had been looking for the cars, 
‘and were making an extension of time under the rules 
of the grain exchange. The next day, having received 
information in the meantime from the railroad com- 
pany that defendant had canceled his order for cars, 
plaintiff wrote him that, if the grain was not shipped 
at once, it would consider the contract canceled, and 
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would purchase on the market on Friday of that week. 
The grain not being shipped, plaintiff purchased 
enough wheat on August 25 to fill the contract, paying 
$1,412.69 more than the contract price. This is the 
amount which it seeks to recover. 

Plaintiff pleads a custom to extend known to the de- 
fendant. The contract contains no provision for any 
extension of time. 

Defendant pleads that plaintiff agreed to furnish 
cars. 

The evidence fails to support the contention of 
plaintiff that such a custom was known to the defendant. 
There was no proof that he had ever dealt upon the 
Omaha Grain Exchange, or was familiar with its rules, 
or had ever had more than one or two isolated trans- 
actions of this nature. Apparently he was dealing 
with plaintiff without reference to the operations of 
the Grain Exchange. He could not therefore be bound 
by its rules, or by a custom among grain brokers not 
known to him or brought to his attention. Blakemore, 
Mayo & Co. v. Heyman, 6 Fed. 581. The evidence also 
fails to support the contention of defendant that plain- 
tiff agreed to furnish cars. 

The amount of the verdict indicates that the jury 
considered that defendant breached the contract by 
failure to deliver on or before August 11, as the con- 
tract required, and that plaintiff was entitled to re- 
cover the difference between the market price at 
Cheney on August 11 and the contract price. We find 
no prejudicial error in the record. There is a dis- 
parity of a few dollars in the amount rendered in the 
verdict and this amount, but not enough to justify the 
court in setting aside the judgment. 

The judgment of the district court is therefore 

AFFIRMED. 
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CuarLes A. KLUGE, APPELLANT, V Emma KLUGE ET AL., 
APPELLEES. 


FILED May 17,.1919. No. 20993. 


- Wills: Devise: ConsTRucTIon. A devise to A of a designated tract of 
land “in Lancaster county, state of Nebraska, to remain his and 
all benefits of same, and not to be transferred by him while he 
lives, and at his death to go to his wife and children,” is con- 
strued to convey a life estate to A, with remainder over to his 
wife and children. 


AppeaL from the district court for Lancaster county: 
Freperick E. SHEPHERD, Juper. Affirmed. 


Dexter F. Barrett, for appellant. 
W. T. Thompson, contra. 


Lerton, J. 

This is an action to quiet title to certain land in 
Laneaster county. Plaintiff claims to be the owner in 
fee simple of the land by virtue of a certain devise in 
the will of Wilhelmina Kluge, deceased. Being pre- 
sented in the form of a case stated, the appeal has 
been advanced under rule 14 of the supreme court 
(94 Neb, XITIJ). 

The stated case shows that plaintiff is a son and heir 
at law of the testatrix, Wilhelmina Kluge, deceased; 
that by her last will and testament she provided as 
follows: ‘‘Second. After the payment of such fu- 
neral expenses and debts I give, devise and bequeath to 
my son Charles Kluge, the old home place known as the 
southwest quarter (SW14) of the northwest quarter 
(NW14) of section 33-9-7, containing forty acres (40) 
in Lancaster county, state of Nebraska, to remain his 
and all benefits of same, and not to be transferred by 
him while he lives, and at his death to go to his wife 
and children.’ 


On 
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‘“That the plaintiff, Charles A. Kluge, and the de- 
fendant, Emma Kluge (his wife), testified, in sub- 
stance, that the testatrix, Wilhelmina Kluge, intended 
to give them all of said land, and did not intend to 
tie them up in handling it and making it a hardship 
on them, and that it would work a great hardship upon 
plaintiff and his family to be limited or restrained as 
to this land; that they desired to be put in position to 
dispose of the land and get a larger farm, so that their 
growing boys might be able to farm and stay on the 
farm.’’ 

Upon these facts the trial court found that the plain- 
tiff took a life estate only, that the remainder in fee 
simple vested in the defendants, and rendered judg- 
ment accordingly. 

Section 6191, Rev. St. 1913, provides: ‘‘The term 
‘heirs,’ or other technical words of inheritance, shall 
not be necessary to create or convey an estate in fee 
simple.’’ This statute applies to wills as well as to 
deeds. Little v. Giles, 25 Neb. 313; Schnitter v. Mc- 
Manaman, 85 Neb. 337. 

Section 1287, Rev. St. 1913, is as follows: ‘‘Every 
devise of land in any will hereafter made, shall be 
construed to convey all the estate of the devisor there- 
in, which he could lawfully devise, unless it shall clearly 
appear ‘by the will, that the devisor intended to con- 
vey a less estate.’’ Under these provisions the first 
portion of the second paragraph of the will, if it stood 
alone, would be sufficient to devise an estate in fee 
simple, the word ‘‘heirs’’ not being necessary in order 
to create a fee. 

It is argued that, since the estate first granted was 
a fee simple, subsequent clauses cannot operate to cut 
it down, citing Loosing v. Loosing, 85 Neb. 66. 

Section 6195 Rev. St. 1913, provides that as to such 
an instrument, ‘‘It shall be the duty of the courts of 
justice to carry into effect the true intent of the par- 
ties, s@ far as such intent can be collected from the 
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whole instrument, and so far as such intent is con- 
sistent with the rules of law.’’ 

It is also argued that the intent mentioned in this 
statute must be consistent with the rules of law 
governing the construction of wills, and that the 
principle above stated applies. <A similar argument 
was made in Albin v. Parmele, 70 Neb. 740, but it 
was met in the opinion as follows: ‘‘ That which the stat- 
ute expressly requires shall be consistent with the gener- 
al rules of law is not the construction of the instru- 
ment, but the intent of the parties. In a general sense, 
doubtless, the construction must also have a like con- 
sistency. That is to say, the language used in the 
instrument will be understood as intended to express 
a lawful purpose, rather than an unlawful one, and 
technical words and phrases will, in the absence of 
anything indicative of the contrary, be presumed to 
have been chosen for their technical meaning; but 
nevertheless in instruments, especially wills, which 
are often drawn by persons not ‘learned in the law,’ 
language such as is in common use will be presumed 
to have been employed in its ordinary and popular 
sense. It follows that if such language, manifestly so 
used, is inconsistent with the technical signification of 
particular words and phrases, the former ought, so 
far as it is necessary to effect the ‘true intent’ of the 
parties or testator, to prevail over the latter.’’ 

As a part of the devising sentence are found the 
words limiting and defining the extent of the devise: 
“‘And not to be transferred by him while he lives, and 
at his death to go to his wife and children.’’ The con- 
tiguity and sequence of these words to the words of 
devise to the son show that the testatrix had in mind 
the interests of his wife and children, and intended to 
erant him only a hfe estate, with remainder over to 
them. We. find ample authority in our previous de- 
cisions for arriving at this conclusion. 
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In Schimpf v. Rhodewald, 62 Neb. 105, the will was 
written in German. The translation recorded in the 
probate court was as follows: ‘‘I, Christian Ertman 
Schimpf, do will and bequeath to my wife, Frederike 
Schimpf, all my property. She has entire control 
over the same after my death so long as she lives. That 
is my will. In testimony whereof I have hereunto set 
my hand.’ ‘This was held to convey a life estate only . 
to the widow. 

In Little v. Giles, 25 Neb. 318, the will gave the 
widow the entire estate, ‘‘the same to remain hers, with 
full power, right and authority to dispose of the same as 
to her shall seem most meet and proper, so long as she 
shall remain my widow, upon the express condition, 
however, that if she shall marry again, then it is my 
will that all of my estate herein bequeathed, or what- 
ever may remain, shal] go to my surviving children.’’ 
The question in the case was whether conveyances exe- 
cuted by the widow during widowhood were valid, and 
not whether the devise over was void. It is pointed 
out by Commissioner Ames in Schimpf v. Rhodewald, 
supra, that the supreme court of the United State in 
Roberts v. Lewis, 153 U. S. 367, involving the same will, 
evidently took the view that the widow took a life 
estate only, and that the devise over was not void for 
repugnancy. 

In Moran v. Moran, 101 Neb. 386, a deed conveyed 
land to R. C. Moran subject to the following condi- 
tions: ‘That the said R. C. Moran shall have, hold, 
use, occupy, and enjoy the aforesaid premises with all 
rents, issue, profits, and proceeds arising therefrom, 
for his own use and benefit, shall have authority to 
lease said premises, but shall not bargain, sell or 
mortgage said premises during his natural lifetime, 
but upon his death said premises shall be the property 
of his lawful heirs. * * * Together with all the 
tenements, hereditaments and appurtenances to the 
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same belonging, and all the estate, right, title, inter- 
est, dower, claim or demand whatsoever of the said 
Robert Moran and Sarah Moran of, in, or to the same, 
or -any part thereof.’’ This was held to convey a life 
estate, with remainder to the heirs of grantee. 

Appellant relies largely upon the case of Loosing v. 
Loosing, 85 Neb. 66. When the facts in that case arc 
considered, the decision is not inconsistent with the 
holding here. It is pointed out in Moran v. Moran, 
supra, that in that case, ‘‘The title in the remainder 
therefore does not pass through the grantee in the 
deed, but from the grantor himself, which is con- 
sidered of vital importance in construing the convey- 
auce in the Loosing case.’’ This is the fact in the 
case under consideration. Schnitter v. McManaman, 
&5 Neb. 337, is also easily distinguisha.le upon its 
facts. 

Appellant has cited cases from other states taking 
a contrary view, but we believe the true intent of 
testators in the disposition of their property will be 
more nearly reached by adhering to the views ex- 
pressed in Albin v. Parmele, supra, and the other 
cases cited. 

AFFIRMED. 


Morrissey, OC. J., not sitting. 


Ricnarp ©. Hunter, APPELLEE, v. Harry WEINER, 
APPELLANT. 


FIvep May 17, 1919. No, 20521. 


1. Appeal: Repty. “Where, in the trial of a cause, both parties treat 
an affirmative defense as traversed, it will be so considered in 
this court, although the plaintiff filed no reply either before or 
after judgment.” Missouri P. R. Co, v. Palmer, 55 Neb. 559. 

: ConFLICT IN EvipFNcr, Where there is a substantial con- 

flict in the evidence on an issue of fact, the finding of the jury 

thereon will not be set aside on appeal unless clearly wrong. 
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AppesL from the district court for Douglas county: 
Wiuuiam A. Repick, Jupce. Affirmed. 


Weaver & Giller, for appellant. 
James O’Hara, contra. 


Rosg, J. 

The claim of plaintiff consists of the three items, as 
follows: Note for $600 with interest at the rate of 6 
per cent. per annum from its date, November 16, 1914; 
note for $200 with interest at the rate of 6 per cent. 
per annum from its date, July 1, 1915; money lent, 
$50, with 7 per cent. interest from date of loan, April 
2, 1915. Defendant pleaded payment. The jury ren- 
dered a verdict in favor of plaintiff for $986.51. From 
judgment thereon, defendant has appealed. 

Defendant contends that the trial court erred in re- 
fusing to direct a verdict in favor of defendant on the 
ground that the plea of payment was not denied by a 
reply. The question was not presented to the trial 
court until after both parties had adduced their proofs 
in full on the issue of payment. 

A rule long followed was stated in Missouri P. R. 
Co. v. Palmer, 55 Neb. 559, as follows: 

‘“Where, in the trial of a cause, both parties treat 
an affirmative defense as traversed, it will be so con- 
sidered in this court, although the plaintiff filed no 
reply either before or after judgment.’’ Western 

Horse & Cattle Ins. Co. v. Timm, 23 Neb. 526; Sahuster 
Hingston & Co. v. Carson, 28 Neb. 612; Pokrok Zapadu 
Publishing Co. v. Zizekovsky, 42 Neb. 64; Minzer v. 
Willman Mercantile Co., 59 Neb. 410; In re Estate of 
Cheney, 78 Neb. 274; Krbel v. Krbel, 84 Neb. 169; 
American Freehold Land Mortgage Co. v. Smith, 84 
Neb. 237; Crilly v. Ruyle, 87 Neb. 367; Gruenther v. 
Bank of Monroe, 90 Neb. 280; Loan & Trust Savings 
Bank v. Stoddard, 2 Neb. (Unof.) 486. 


nr 
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The controlling question presented is the sufficiency 
of the evidence to sustain the verdict. Defendant con- 
tends that payment is established by his proofs, and 
that there is no evidence to justify a finding to the 
contrary. On the issue of payment there is a sub- 
stantial conflict in the evidence, and an examination of 
the entire record shows that the evidence fully sus- 
tains the verdict of the jury. 

AFFIRMED. 


Marcaret Brown, Petitioner, v. EK. T. Mannina ET AL., 
RESPONDENTS. 


Fitep May 17, 1919. No. 20962. 


1. Health: DetenTIoN. Under sections 4082 and 4094, Rev, St. 1913, 
the city of Omaha is authorized to provide for the detention in 
the detention home in that city of persons “found to be~infected 
with communicable venereal virus,” for such reasonable time “as 
to prevent the danger of * * * communicating such infection 
to others.” 


2. Habeas Corpus. Under such circumstances, such person will not 
be entitled to a writ of habeas corpus for release from such de- 
tention. 


Original application for writ of habeas corpus. Writ 
dened. 


Macfarland & Macfarland and Gray & Brumbaugh, 
for petitioner. 


Frank L. Weaver, W. C. Lambert and H. L. Mossman, 
contra. 


SEDGWICK, J. 

This is an original application in this court for a 
writ of habeas corpus. The petitioner was quarantined 
in the detention home in the city of Omaha under an 
ordinance of that cily, aud the question presented is 
whether such detention under the circumstances was 
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justifiable. The case was presented to this court upon a 
stipulation of facts and without other evidence. The 
stipulation shows that the petitioner had been ar- 
rested upon a charge of ‘“‘being an inmate of an ill- 
governed house;’’ that she was tried upon this charge 
and found guilty, and appealed the case to the dis- 
trict court; and thereupon the court trying her ap- 
proved of her bond on appeal, and notified the keeper 
of the jail to release her from confinement ‘‘on the 
ground that she had furnished an appeal bond as pro- 
vided by law.’’ These facts are immaterial in this 
case, because it is further shown by the stipulation that 
the health commissioner of the city of Omaha ‘‘caused 
said petitioner to be examined, and under his direction 
said examination was made and said petitioner found 
to be infected with communicable venereal virus; that 
thereupon said health commissioner ordered said peti- 
tioner to be isolated and quarantined by the proper 
authorities in the detention home of the city of Omaha 
for treatment for such reasonable time and in such 
reasonable manner as to prevent the danger of said 
petitioner from communicating such infection to others, 
and until the danger of the infection should be re- 
moved.’’ 

The petitioner cites and relies upon Wragg v. Griffin, 
170 N. W. (Ia.) 400. In that case their statutes are 
cited, and the rules of the local board of health re- 
ferred to, and the law is stated to be that they ‘do 
not authorize the board of health to deprive of his 
liberty one suspected of venereal disease for the pur- 
pose of forcing the exposure of his body to examina- 
tion and compelling the extraction of blood from his 
veins in search of evidence of the disease.’? And, in 
the oninion. it is said: ‘‘It mav be said at the outset 
that the objection raised by this petitioner does not 
necessarily challenge the validity of any statute or 
~ any rule of the board of health by which authority is 
given to quarantine persons who are afflicted with 
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contagious disease, or to remove or segregate a person 
so diseased from his own home for detention in a 
separate house or detention hospital and there detain 
him until he has so far recovered his health as to 
be no longer a menace to the health of the community.’’ 

In this case the stipulation shows that the petitioner 
was ‘‘found to be infected with communicable venereal 
virus,’’? and that she was only detained ‘‘for such rea- 
sonable time and in such reasonable manner as to pre- 
vent the danger of said petitioner from communicating 
such infection to others, and until the danger of the 
infection should be removed.’’ There can be no doubt 
that under our statute (Rev. St. 1913, secs. 4082, 4094), 
the city could by ordinance provide for such detention, 
and the ordinance as quoted in the petitioner’s brief 
provides for such detention. 

The writ is therefore denied, and the cause dis- 
missed. 


- WRIT DENIED, AND CAUSE DISMISSED. 


Gensvieve B. WEICHEL ET AL., APPELLEES, v. ALBERT H. 
WEICHEL, APPELLANT. 


Fiiep May 17,:1919. No. 20479. 


1. Husband and Wife: ConTract FoR SupPporT: Vaipiry. A contract 
between the husband and wife, providing for payments for sup- 
port of wife and child, made pending a prosecution of the hus- 
band for wife and child abandonment under the criminal statute 
(Rev. St. 1913, sec. 8615), and further providing that the crimi- 

“nal proceedings should’ be “indefinitely suspended” until default 
of a payment, is not void as against public policy. ; 


: Boxp: Vauipity. A bond, given in the principal 
sum of $1,000, “and more if required,” to secure the payments 
promised in such contract, is not void because in excess of the 
amouut prescribed by the statute, providing tor such a bond, 
limiting it to $1,000 Rev. St. 1913, sec. 8615. 
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AppeaL from the district court for Cass county: 
James T. Bectry, Jupce. Affirmed. 


D. O. Dwyer, for appellant. 
W. A. Robertson, contra. 


CoRNISH, J. 

The question for decision is whether the bond, given 
to secure certain weekly payments for the support of 
the husband’s wife and child, provided for in a con- 
tract had between husband and wife, is void. 

The wife had instituted proceedings against the 
husband for wife and child abandoninent. The contract 
provided that it should not operate against criminal 
proceedings for abandonment, and that the ease pend- 
ing should be ‘‘indefinitely suspended’’ until default 
in a payment. The bond was in the sum of $1,000 
‘‘and more if required,’’ to cover thé payments prom- 
ised. 

The surety on the bond assigns error in the court’s 
overruling of his demurrer to plaintiffs’ petition. His 
contention is that the contract and bond were void as 
against public policy in agreeing to indefinitely sus- 
pend the prosecution of a criminal proceeding, and 
also that the bond is void in that the liability under it 
is greater than the amount limited in the wife aban- 
donment statute, to wit, $1,900. Rev. St. 1913, see. 
8615. 

The statute invoked, although criminal in form, is 
really a species of civil action enacted for the purpose 
of coercing the husband into doing his duty toward his 
family. The public is interested only as the family 
may become a public charge. The wife may maintain 
an action for separate maintenance. The statute pro- 
vides that the parties may agree upon payments for 
support, and the defendant, upon giving bond for | 
support apnroved by the court, may be released from 
custody. We are of opinion that such a contract and 
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bond are supported by sufficient consideration, and are 
not such an interference with the adiinistration of 
justice as to be against public policy. 13 C. J. 454, see. 
396. 

By the statute the bond may be not less than $200 
nor more than $1,000. The $200 limitation is for the 
benefit of the wife; the $1,000 for the benefit of the 
husband. If we say that the bond in question was for 
more than $1,000, then, in accordance with the stat- 
ute, the husband might have gone into court and had 
it reduced, This he did not do. Why should the wife 
be required to. do it upon penalty of the bond other- 
wise being declared void? This would be to let the 
husband profit by his own wrong. Should we not say 
that the bondsman waived the provision by not ob- 
jecting to it at the time? Or, if we treat the bond as 
a statutory bond, must we not hold, as the courts do 
in such cases (if not inconsistent with the statute), 
that the clause, creating the contingent liability in ex- 
cess of $1,000, is surplusage, and not available to 
either party for the purpose of defeating the bond? 
United States Fidelity & Guaranty Co. v. McLaughlin, 
76 Neb. 307; 4 R. C. L. 54, sec. 14; Maawell v. Camp- 
bell, 8 Ohio St. 265; Hoit v. Cooper, 41 N. H. 111; 
Gunkle v. State, 71 Kan. 76. 

The judgment was for $41. The limitation of li- 
ability is not argued in the briefs. We are of opinion 
that the bond is valid, at least to the extent of $1,000 
liability. 

In Peters v. Killian, 63 Neb. 57, cited by appellant, 
the holding is that the settlement, pleaded by the 
defendant in a bastardy case, would not stay the 
prosecution in behalf of the mother because the settle- 
ment was not of such a character, or attested in the 
manner prescribed by the statute. The wife could not 
- and does not make such a plea here. 

AFFIRMED. 
Sepewrck and Aronicu, JJ., not sitting. 


Or 
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Anna Mour, 4PPELLEE, v. Hans Harper, APPELLANT. 
Fitep May 17, 1919. No. 20491, 


1. Remainders: LtmitTations. The statute of limitations does not 
begin to run against a remainderman until knowledge is clearly 
brought home to him that another is claiming title adversely. 


2. Wills: Mistake. When a testator has named in his will as a 
beneficiary a child who died before the will was written, and with- 
out heirs, and it clearly appears that he intended to name another 
child, then living, as such beneficiary, but by inadvertence or 
mistake the name of the deceased child was inserted instead of 
that of such living child, the district court has power in a proper 
case to construe the will to express the real intent of the testa- 
tor in that regard as shown by the evidence. 

3. Partition: JURISDICTION: CONSTRUCTION oF Witt. “The district 
court has jurisdiction in an action of partition to construe a 
clause in a will determining the rights of the parties to the 
land under the will.” Fisher v. Fisher, 80 Neb. 145. 

: Evipence. Evidence examined, and held that it sustains 

the judgment of the district court. 


Apprat from the district court for Dodge county: 
Grorce H. THomas, Junce. Affirmed. 


John J. Sullivan, Frank Dolezal and Henry M. Kid- 
der, for appellant. 


W. M. Cain, contra. 


Dray, J. 

Joachim Harder died testate in Dodge county in 
1894. His widow, Margaretha Harder, since deceased, 
and their two children, namely, Anna Mohr and Hans © 
Harder, plaintiff and defendant, respectively. sur- 
vived him. Hans died after this appeal was perfected, 
and the action was revived here in the name of his 
widow, Myrtle Harder. The record title to 120 acres 
of farm land in Dodge county stood in Joachim’s name 
when he died. Joachim’s widow was a life tenant 
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under his will. Within two months after her death in 
1916 plaintiff began this action in partition. Upon 
return of the referee’s report the court ordered the 
tand sold and the proceeds divided equally between the 
parties. Defendant appeals. 

Joachim’s will was written about a year before he 
died. This clause in the will is the basis of the action: 
‘‘Third. I give and devise all of the real property of 
which I may die seized, after the decease of my said 
wife, equally to my son Hans Harder and my daughter 
Catherine Lutthans, share and share alike to them 
and their heirs forever. I hereby appoint my son 
Hans Harder, the sole executor of this my last will 
and testament.’’ 

Catherine Lutthans who is named in the will was a 
married daughter who died childless seven years be- 
fore the will was written. Neither the attorney who 
wrote it in 1893.nor a subscribing witness who testified 
could explain how or why Catherine’s name came to be 
written in the will and plaintiff’s name omitted. This 
circumstance may perhaps be explained from the fact 
that the testator was a German who spoke very little 
English and imperfectly understood our language, 
and the scrivener spoke English and very imperfectly 
spoke or understood German. No sufficient reason ap- 
pears for omitting Anna’s name. 

Plaintiff testified that her brother Hans knew and 
repeatedly said that her name was omitted from the 
will by mistake. and that on the same dav that Hans 
offered the will for probate and immediately on his 
return from Fremont he had a talk with her. She 
testified: ‘‘He come out to the farm to me and he said, 
‘Well, there was a mistake or something: instead of 
your name should be in there, there was Katie’s name 
in there.’ ’? When she asked him if she would have to 
go to Fremont, presumably to have the apparent mis- 
take rectified, he said: ‘‘You need not to: you get 
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your half, anyhow.’’ Subsequently, in talks she had 
with him about dividing the land, she testified that 
Hans said he wanted the half ‘‘with the buildings,’’ 
and that he told her she should take ‘that other with- 
out the buildings.’’ 

When a testator has named in his will as a bene- 
ficiary a child who died before the will was written 
and without heirs, and it clearly appears that he in- 
tended to name another child, then living, as such 
beneficiary, but by inadvertence or mistake the name 
of the deceased child was inserted instead of that of 
such living child, the district court has power in a 
proper case to construe the will to express the real in- 
tent of the testator in that regard as shown by the 
evidence. Second United Presbyterian Church v. 
First United Presbyterian Church, 71 Neb. 563; Siegley 
v. Simpson, 73 Wash. 69, 47 L. R. A. n. s. 514, and 
notes. 

It is argued by defendant that Hans paid the pur- 
chase price for the land, but had the legal title taken in 
the name of his father to hold for him. In their brief 
it is said that Hans’ possession was, ‘‘from date of 
purchase to the filing of this suit, adverse, continuous, 
uninterrupted, exclusive, peaceable and notorious, aud 
being such for more than ten years immediately pre- 
ceding the commencement of this action.’’ The cir- 
cumstances as detailed in the record do not support 
defendant’s contention. The contract for the pur- 
chase of the land in suit was made in the name of 
Joachim Harder. About the same time Hans bonght 
land for himself from the same company and _ took 
the contract, and later the deed, in his own name. The 
receipts for the money paid for the land involved here- 
in were issued to Joachim, and the deed named Joa- 
chim as grantee. Hans was present when his father 
made the will in question that gave to him one-half of 
the land in suit. subject to his mother’s life estate. In 
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the verified inventory of his father’s estate, filed by 
Hans as executor, he listed the land as the property of 
the estate. Hans charged himself $300 for rent of 
the land and charged the estate for taxes that he paid 
on the land. A codicil to Hans’ will is in the record 
under date of April 29, 1915. Therein he devised his 
‘fone-half (42) interest’’ in the 120-acre tract in suit 
‘‘to my daughter Martha Harder.’’ These are only 
a few of the circumstances that we find in the record 
that seem to plainly indicate that Hans never claimed 
more than one-half interest in the land in suit until 
about the time this action was commenced, and that his 
possession of the land while his father lived was merely 
that of a tenant. 

Defendant argues that ‘‘plaintiff’s cause of action, 
if she ever had any, accrued immediately upon the 
death of Joachim Harder, either for a construction of 
the will or for a judicial determination of her claim 
of title.’ This argument is not tenable. Plaintiff was 
not bound to assert her claim nor to take steps to pro- 
tect her interest before the death of the life tenant. 
until knowledge was clearly brought home to her that 
her brother Hans was making claim to the entire es- 
tate. Criswell v. Criswell, 101 Neb. 349. Constructive 
notice is not sufficient. Maurer v. Reifschneider, 89 
Neb. 673. Hans did not make claim to the entire es- 
tate, as defendants now contend, but continuously by 
word and conduct announced to the world that he 
claimed title to only one-half of the estate, subject solely 
to the life estate of his mother. Plaintiff, having com- 
menced the present action within about two months 
after the death of the life tenant, cannot be charged 
with laches. 

Defendant argues: ‘‘That the trial court erred in as- 
suming jurisdiction of construction of the will of 
Joachim Harder.*? This point has been decided ad- 
versely to defendant’s contention in Fisher v. Fisher, 
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80 Neb. 145, wherein it is expressly held: ‘‘The dis- 
trict court has jurisdiction in an action of partition to 
construe a clause in a will determining the rights of 
the parties to the land under the will.’? In Gotchall v. 
Gotchall, 98 Neb. 730, the rule in the Fisher case is 
«tel with approval. 
Finding no reversible error, the judgment is 
AFFIRMED. 


JoHN B. ANDERSON ET AL., APPELLEES, v. Mary A. MILLER 
ET AL., APPELLANTS. 


Fitep May 17, 1919. No. 20537. 


1. Life Estates: Limitations. The statute of limitations does not 
begin to run in favor of a life tenant who claims the entire estate 
in his own right as against the remainderman until such claim of 
the life tenant is clearly brought home to the remainderman. 


: POSSESSION: PRESUMPTION. “The presumption of fact is 
that the possession of the life tenant, or one holding under or 
threugh the life tenant, is lawful and not adverse. Remaindermen 
have the right to act on that presumption, and not be charged 
with the duty of keeping their estate under constant observation.” 
Criswell v. Criswell, 101 Neb. 349. 


AppeaL from the district court for Kearney county: 
Wiiiram C. Dorsey, Juper. Affirmed. 


M. D. King and Charles A. Chappell, for appellants. 

L. W. Hague and C. P. Anderbery, contra. 

Duan, J. 

Sven G. Anderson died intestate in 1900 at Chicago. 
When he died the record title to 160 acres of farm 
land in Kearney county stood in his name that was 
bought in 1885. His widow and a brother and sister 
survived him. After his death Ellen Anderson, his 


widow, leased the land and collected the rentals until 
she was adjudged insane. Thereafter a guardian as- 
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sumed control of the laud in behalf of her estate. 
The widow died in Chicago in 1913. The laud was 
not a homestead. The estate of Sveu Anderson was 
not probated, and it follows that no judicial finding of 
heirship was had.. The Andersons were childless. In 
1916 this action to quiet title was begun by the sur- 
viving brother and sister of Sven Anderson, namely, 
Jchn B. aud Josephina Anderson. The defendants are 
three sisters and a brother of. Kllen Anderson, who 
are her sole heirs. Plaintiffs obtained judgment quiet- 
ing title in them, and defendants appealed. 

Plaintiffs argue that upon the death of their broth- 
er they became his sole heirs, and that, subject only 
to the life estate of his widow, they became owners 
of the land m fee. They insist that, under the law in 
force when Sven Anderson died, his wife acquired mere- 
ly a life estate in the land. Comp. St. 1905, ch. 23, 
sec. 30. It is contended by defendants that Ellen 
Anderson, the widow, acquired title to the land by 
adverse possession, and that upon her death and as 
her heirs they acquired the title in fee. 

Defendants point out that Mrs. Anderson used lan- 
guage in certain leases indicating sole and exclusive 
ownership in herself, and which contained a clause 
providing for termination of the lease ‘‘in case of 
sale of the farm.’’ But it is obvious that this pro- 
vision would inure to the benefit of all persons own- 
ing an interest in the land if they desired to join in 
a conveyance. As life tenant Mrs. Anderson was en- 
titled to the rentals. 

It is also claimed by defendants that Mrs. Ander- 
son’s father furnished the money to buy the land. 
But testimony was introduced by defendants them- 
selves tending to prove that any money advanced by 
him was merely a loan, and that he ‘‘wanted his 
money back,’’? and that Sven Anderson ‘‘said he 
would never pay him; pay it back.’? It seems clear 
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that such money as Mrs. Anderson’s father may have 
furnished was a loan to his son-in-law. If he bought 
the land for Mrs. Anderson, no reason is assigned for 
placing the title in her husband’s name. 

Plaintiff John Anderson testified that he lived at 
Minneapolis continuously from 1893 until 1911. Mrs. 
Anderson knew where John lived, and when her hus- 
band died she had a telegram and a letter sent to him 
at Minneapolis merely informing him of his brother’s 
death. There is no proof that the widow or any 
other person ever brought the knowledge home to ei- 
ther of the plaintiffs that she claimed title to the en- 
tire estate, nor that either of them knew of her claim 
until this action was begun. 

In Maurer v. Reifschneider, 89 Neb. 673, it is said: . 
‘‘The possession of land by a life tenant will not be 
construed to be hostile and adverse to a remainder- 
man unless the knowledge is clearly brought home to 
the latter that the life tenant claims the entire estate 
in his own right, adverse and hostile to any claim or 
interest in the land by the remainderman or others 
claiming under him.’’ This language is quoted with 
approval in the recent case of Criswell v. Criswell, 101 
Neb. 349. In that case it is well said: ‘‘The presump- 
tion of fact is that the possession of the life tenant, or 
one holding under or through the life tenant, is law- 
ful and not adverse. Remaindermen have the right to 
act on that presumption, and not be charged with the 
duty of keeping their estate under constant observa- 
tion.’’ 

The statute of limitations does not begin to run in 
favor of a life tenant who claims the entire estate in 
his own right as against the remainderman until such 
claim of the life tenant is clearly brought home to the 
remainderman. The evidence does not support defend- 
ant’s claim of title to the land. 

The judgment of the district court is right, and it is 

AFFIRMED. 


on 
on 
bo 
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HazeL ADAMS, APPELLANT, v. Portce & FIREMEN’s 
Insurance ASSOCIATION ET AL., APPELLEES. 


Fivep May 17, 1919. No. 20488. 


1. Insurance: CHANGE of BENEFIcYIARY. If the holder of a fraternal 
beneficiary certificate desires to change the beneficiary named 
therein, and has done all within his power and knowledge to 
procure such change to be made by the society, a court of equity. 
as between conflicting claimants, will treat the change as havinz 
been made. 


2. Cases Distinguished. The controlling statute having been amended, 
the cases of Counsman v. Modern Woodmen of America, 69 Neb. 
710, and Urick v. Western Travelers Accident Ass'n, 81 Neb. 327, 

. are distinguished. 


AppreaL from the district court for Douglas county: 
GrorcE A. Day, Jupce. Reversed, with directions. 


Switaler, Goss & Suwitzler, for appellant. 


Will H. Thompson & Son, Kenneth S. Finlayson and 
Baldrige & Saxton, contra. 


ALDRICH, J. 

This is an action in equity for the purpose of declar- 
ing that a change of beneficiaries was made in a 
fraternal beneficial certificate, changing the beneficiary 
from Mary Elias, the deceased mother of John Q. 
Adams, the insured, to Hazel Adams, his wife, and. 
in case that such a change should be held to have been 
made, awarding plaintiff, Hazel Adams, the whole pro- 
ceeds of the certificate. If there was no change of 
beneficiaries, then the heirs of the insured are entitled 
to the proceeds of the certificate, one-quarter to the 
surviving wife, who is not the parent of the surviving 
child, and three-quarters to the defendant Cora Fran- 
ces Adams, a minor. ‘I'herefore it is seen that this 
litigation is between the plaintiff and the defendant 


Cora Frances Adams. 
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The insurance company, it appears, recognized its 
liability, paid the amount of the insurance policy into 
court, and decided to let the court determine who were 
the rightful claimants to the proceeds of the policy 
sued upon. The defendant insurance company is in 
the nature of a fraternal insurance association. It 
only takes risks on the lives of policemen and firemen, 
hence its name, Police & Firemen’s Insurance Associa- 
tion, a corporation, etc. 

Mary Elias, the beneficiary named, died in’ the life- 
time of the insured. After her death the insured 
spoke to Martin J. Dineen, a member of the advisory 
board of the defendant company, with regard to chang- 
ing the beneficiary. Dineen instructed him to bring 
the certificate to his office and he would make the 
desired change. Some time about the middle of July, 
1916, the insured brought the policy to Dineen at his 
office, Dineen then drew a line through the name of the 
mother, wrote in the name of the wife, and told the 
insured that the change was made. The certificate was 
then delivered to his wife by the insured, who kept it in 
her possession until his death. There was no other 
officer of the defendant in the state, and Dineen trans- 
acted all its business in connection with the delivery of 
certificates and the collection and remittance of pre- 
miums. He testifies that he had no copy of the by- 
laws of the association, though he had often requested 
a copy from the head office, and it is not shown that 
the insured ever saw or received a copy of them. This 
was the first change of beneficiary that Dineen had 
ever been asked to make. After the change was made 
the insured continued to pay premiums to Dineen. 
until his death. The home office was not informed of 
the change made in the policy until after the death 
of Mr. Adams. 

The by-law with regard to the right of changing 
beneficiaries is as follows: ‘‘Every member of this 
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association shall have the right to change his beneficiary 
or beneficiaries by making a request in writing to the 
association for such change and designating the name 
or names and address or addresses of the new benefi- 
ciary or beneficiaries, (which beneficiary or beneficiar- 
ies must be related to or dependent upon the member), 
which change shall become effective when approved by 
the executive committee, and the member so changing 
his beneficiary or beneficiaries shall be entitled to have 
a new policy issued to him in accordance therewith, 
upon delivering to the secretary of the association 
the old policy, or in case of the loss of such old policy, 
of making such satisfactory proof of such loss.’’ 

It is within the power of the insured to change the 
beneficiary in a fraternal benefit insurance certificate 
without the consent of the beneficiary, but as a general 
rule, in order to effect such change, the insured must 
follow the manner pointed out in the certificate, or in 
the by-laws of the association. The statutes in some 
states expressly require that the consent of the society 
be obtained, and ordinarily in such states an attempted 
change made without the consent of the society will 
not operate to change the beneficiary. Formerly in 
this state the statute provided that any member of 
such a society ‘‘shall have the right at any time 
with the consent of such corporation, association, or 
society to designate a new and different beneficiary 
without requiring the consent of such beneficiary.’’ 
Ann. St. 1903, sec. 6638. 

The provision requiring the consent of the society 
was repealed, and the statutes of Nebraska at this 
time make no such requirement. While this statute 
was in force, the cases of Counsman v. Modern Wood- 
men of America, 69 Neb. 710, and Urick v. Western 
Travelers Accident Ass’n, 81 Neb. 327, were decided. 
In both these cases it was held that the attempted 
change was ineffectual; the consent of the society not 
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having been given. This statute having been repealed, 
it seems clear that the legislature intended to make it 
easier for the insured to make a change of beneficiaries, 
and these cases can no longer be considered as author- 
ity. Ordinarily, however, the procedure specified by 
the society should be followed. 

In Supreme Conclave, Royal Adelphia, v. Cappella, 
41 Fed. 1, Mr. Justice Brown says the general rule 
that the insured is bound to make such change of 
beneficiary in the manner pointed out by the policy and 
by-laws of the association is subject to three excep- 
tions: ‘‘(1) If the society has waived a strict com- 
pliance with its own rules, and, in pursuance of a 
request of the insured to change his beneficiary, has 
issued a new certificate to him, the original beneficiary 
will not be heard to complain that the course indicated 
by the regulations was not pursued. * * * (2) If 
it be beyond the power of the insured to comply 
literally with the regulations, a court of equity will 
treat the change as having been legally made. * * * 
(3) If the insured has pursued the course pointed out 
by the laws of the association, and has done all in his 
power to change the beneficiary, but, before the new 
certificate is actually issued, he dies, a court of equity 
will decree that to be done which ought to be done, 
and act as though the certificate had been issued.’’ 

The case at bar seems to us to fall under the second 
or third exception. There is nothing to show that 
the insured ever had received a copy of the by-laws of 
the society, and there is nothing upon the certificate 
itself to apprise him of any particular manner in which 
the change of beneficiaries was required to be made. 
The onlv officer of the societv within the state had no 
copy of the by-laws in his possession. and the society 
had failed and refused to furnish him one, notwith- 
standing his requests. The insured died before he had 
any knowledge ,that the action of Dineen was not in 
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accordance with the provisions of the by-laws. He had 
done all that he could under the circumstances. The 
society itself is not denying hability on account of the 
irregular action of its representatives, but is willing 
to pay the money to the party whom the court declares 
is entitled to it. 

With these facts in evidence, a court of equity will 
decree that to have been done which ought to be done, 
and will determine and declare that the change has been 
effected. Plaintiff is therefore the proper beneficiary, 
and is entitled to receive the entire proceeds of the 
certificate. The judgment of the district court is re- 
versed and the cause remanded, with directions to ren- 
der judgment in accordance with this opinion. 

REVERSED. 

Sevewick, J., not sitting. 


First Narionan Bank, APPELLEE, v. Greorce J. Hunt, 
ET AL., APPELLANTS. 


Firep May 17, 1919. No. 20936. 


AppgaL from the district court for Morrill county: 
Raupa W. Hopart, Jupcn. Affirmed. 


G. J. Hunt, for appellants. 
John W. Parish and Morrow & Morrow, contra. 


AupricH, J. _ 

The record in this case discloses that the issues and 
proceedings are precisely the same as those involved 
and passed upon by this court in Norris v. Tower, 102 
Neb. 434, and the law as announced in that case is 
authority for the affirmance of this case. The record 
shows that the price brought at this sale was reason- 
able, and that the proceedings were regular. 

The decree of the trial court is therefore 

AFFIRMED. 

Moraissey, C. J., not sitting. 


~s 
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Nanpa C. DuNN Er AL., APPELLANTS, v. Puysicians Casu- 
ALTY ASSOCIATION OF AMERICA, APPELLEE, 


Fitep June 23, 1919. No. 20061. 


1. Insurance: Muruan ASSOCIATION: By-Laws: ADOPTION. Where 
the officers of a mutual accident insurance company, in whom the 
articles vest the authority to enact all necessary by-laws, fail to 

‘formally adopt any by-laws, but act upon and publish as such 
by-laws adopted at a meeting of members, these by-laws cannot be 

‘ assailed for want of forma! adoption by a member who accepted 
his certificate thereunder, or by those claiming as beneficiaries 
under him. 

2. i-—!: : INTENTIONAL INJURY. A by-law of defend- 
ant association provided: ‘The Association shall not be liable 
* © * for injuries, fatal or nonfatal, of which injuries there 
are no visible external marks upon the body, * * * voluntary 
exposure to obvious danger, intentional injuries inflicted by the 
member while sane or insane or by any other person, assaults 
by burglars or highway robbers excepted.” Held, that this by-law 
relieved defendant from liahility for fatal injuries intentionally 
inflicted upon the insured by a third person. 


AppEAL from the district court for Deuglas county: 
ArrHur C. Wakery, Jupce. Affirmed. 


Gurley & Fitch, for appellants. 
Nolan & Woodland, contra. 


Morrissey, C. J. 

Plaintiffs brought this action as beneficiaries under an 
accident insurance policy issued by defendant, a mutual 
insurance company, on August 6, 1906, to Dr. D. Winton 
Dunn in the sum of $5,900. June 7, 1914, while the 
policy was in full force, Dr. Dunn was shot and killed 
by one Jesse Jopling. Defendant alleged that the kill- 
ing was intentional on the part of Jopling, and denied lia- 
bility under the following provision of its by-laws: ‘‘The 
Association shall not be Hable * * * for injuries, 
fatal or nonfatal, of which injuries there are no visible 
external marks upon the body, * * * voluntary 
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exposure to obvious danger, intentional injuries in- 
flicted by the member while sane or insane or by any 
other person, assaults by burglars or highway robbers 
excepted.’’ The court directed a verdict for defendant. 

On this appeal plaintiffs contend that the by-law was 
never properly enacted and did not become a part of the 
contract of insurance; that it did not become effective 
because no copy thereof was filed in the proper office of 
the state; and that by its terms it does not relieve de- 
fendant from liability. 

Defendant was organized on a mutual assessment plan 
under chapter 42, Laws 1895, entitled ‘‘An act to regn- 
late the organization and operation of mutual bencfit 
associations, life insurance, and life insurance compan- 
ies.’’ The articles of incorporation were filed April 26, 
1902. They created and designated the usual officers, 
including a board of directors, made provision for sub- 
sequent annual elections by members, and authorized 
the officers ‘‘to adopt such by-laws as are necessary for 
the government of the association.’’ On April 23, 1902, 
three days prior to the filing of the articles of incorpora- 
tion, a meeting of the board of directors was held. The 
minutes of this meeting recite that, in the absence of 
the president and vice-president, a member of the board 
was elected to preside, and that by-laws submitted by 
the secretary were adopted. No other by-laws were 
attempted to be passed until 1906, when, on February 
24, five months prior to the issuing of the certificate in 
suit, at an annual meeting of the members, at which the 
president and secretary were present and participating, 
the by-laws of 1902 were amended, and the provision 
under which defendant claims to be relieved from liabili- 
ty was adopted. Plaintiff argues that, sine the by-laws 
of 1902 were passed prior to the time of incorporation, 
and by the directors instead of the officers, and since 
those of 1906 were adopted by the membership instead 
of the officers, as provided in the articles of incorpora- 
tion, the section relied upon never became operative 
as a by-law, and hence could not relieve from liability. 
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The association never undertook to amend or re-adopt 
its purported by-laws until 1913. Under plaintiffs’ con- 
tention, defendant could have had no vahd by-laws in 
force from the date of its organization in 1902 until 1913. 
By-laws may in some cases become binding upon a cor- 
poration and its members without an express formal 
adoption. Where, as in the present instance, the officers 
of a mutual benefit insurance company, in whom the 
articles of incorporation vests the authority to enact 
all necessary by-laws, fail to formally adopt by-laws, 
but act upon and publish as such by-laws adopted at a 
meeting of members, these by-laws cannot be assailed for 
want of formal adoption by a member who accepted his 
certificate thereunder, or by those claiming as benefici- 
aries under him. Graebner v. Post, 119 Wis. 392; Pfister 
v. Gerwig, 122 Ind. 567. 

As to the contention that the by-law was not opera- 
tive because a copy was not filed with the auditor of 
public accounts, it is sufficient to say that chapter 42, 
Laws 1895, the statute under which defendant was or- 
ganized, did not require such filing. Plaintiffs have con- 
fused this statute with chapter 47, Laws 1897, which re- 
lates to fraternal beneficiary societies, and not to socie- 
ties such as defendant. 

The remaining question to be determined is the 
effect to be given to the by-law. It is argued (1) that 
this by-law does not refer to fatal injuries, and (2) that 
defendant is not exempted from lability under its terms 
when the injury is intentionally inflicted by a person 
other than the insured. As to the first point, the lan- 
guage employed is plain and unambiguous; its reading 
clearly indicates that it was intended to cover, and does 
cover, injuries whether fatal or nonfatal. On the second 
point, this court has held that a provision in a policy 
limiting liability for injuries resulting ‘‘from the inten- 
tional act of the insured or any other person’”’ is avail- 
able to the insured where the evidence shows that the 
insured’s injury resulted, in part, from the intentional aét 


560 NEBRASKA REPORTS. [ Von. 103 


-Cahn v. Parke. 


of a third party. Ryan v. Continental Casualty Co., 94 
Neb. 35, 48 L. R. A. n. s. 524, and notes. These cases are 
decisive of the present question. The showing is conclu- 
sive that Dr. Dunn was intentionally killed by Joplin, 
and uo recovery can be had under the by-law. 

There was no question of fact to submit to the jury, 
and the court properly directed a verdict for defendant. 
Our former judgment, entered on a memorandum by the 
court commission; is set aside and the judgment of the 
district court is affirmed. 

AFFIRMED. 

Lerron, J., not sitting. 


ALBERT CAHN Ef AL., APPELLEES, v. GerTRupE C. Parke 
ET AL., APPELLANTS. 


FILep JUNE 23, 1919. No. 20588. 


Adverse Possession. The evidence as to actual occupancy under 
claim of right of the strip of land in controversy by plaintiffs 
and their predecessors in title is sufficient to establish title in 
them by adverse possession. 


ApprraL from the district court for Douglas county: 
Cuarves Lestiz, Jupcr. Affirmed. - 


McGilton & Smith, for appellants. 
William Baird & Sons, contra. 


Letton, J. 

This is an action to quiet title to a strip of land 4.8 
feet wide fronting on Farnam street, in Omaha, and 
extending south to a depth of 134 feet. The plaintiffs 
claim title through mesne conveyances from John I. Red- 
ick to Caroline Cahn, and also by adverse possession 
since 1883. The defendants also claim title by mesne 
conveyance from John J. Redick. In 1874 Redick con- 
veyed to Sexauer a tract of land described as follows: 
Beginning at the northwest corner of the east 1.33 acres 
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of lot 7, Capitol addition, thence east 130 feet along the 
south side of Farnam street, thence south 300 feet, thence 
west 130 feet, thence north 300 feet to the place of begin- 
ning. This tract was conveyed by Sexauer to one Hell- 
man. On March 6, 1886, Hellman conveyed the same 
frontage on Farnam street, running south 134 feet. Iu 
1883, before this deed was executed, Mr. Cahn had an 
interest in the property and had taken possession of a 
tract 130 feet wide fronting on Farnam street, and com- 
pleted the erection of his home thereon in the year 1884. 

Defendants claim title through a deed from John I. 
Redick to William C. Chambers, describing a parcel of 
land beginning at the northeast corner of the land con- 
veyed by Redick to Sexauer (being the Cahn property), 
thence running east along the south side of Farnam 
street 82 feet, thence south 300 feet, west 82 feet, north 
300 feet to the place of beginning. 

Mr. Chambers took possession of a tract 82 feet wide 
fronting on Farnam street, immediately east of the 
property occupied by Cahn. These neighbors lived side 
by side for many years. A high board fence was erected 
extending from the rear part of the tract toward the 
front, and an ornamental wire fence, uniform in design, 
was built in front of their respective properties, with 
an extension to the south connecting the fence along the 
street with the board fence. Each grantee occupied the 
full quantity of land which his deed called for. In Jan- 
uary, 1910, Mr. Chambers leased for 50 years to Mr. 
Dresser part of the land described in his deed fronting 
on Farnam street. He afterwards died, and the title 
vested, subject to the lease to Dresser, in his daughters, 
who are defendants in this case. 

After this lease was made, Dresser erected a build- 
ing occupying the full 82 feet. He, with other defend- 
ants, insist that the deeds under which plaintiffs claim 
describe a tract the east boundary of which lies 4.8 fect 
to the west of the land occupied by Chambers. 

103 Neb.—-36 
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From a conssderation of all the evidence, the main 
conflict in which is as to the position of the boundary 
fence, it seems apparent that the tract of which Mr. Cahn 
took possession actually extended 4.8 feet to the east of 
that which is described in the original deed from Redick, 
and that a like error was made by Mr. Chambers and 
other owners east of Twenty-fourth street. While the 
evidence is in dispute as to the exact location of the 
fence erected between the respective properties, it seems 
clear that plaintiffs and their predecessors in title had 
been in the actual and continuous occupation of the land 
claimed by them under claim of title, open, notorious 
and adverse for more than 20 years before any attempt 
was made to oust them. This being the fact, their title 
to that particular parcel 130 feet wide facing upon Far- 
nam street, and including the 4.8 feet in dispute, is su- 
perior to that of defendants. The judgment of the 
district court is : 

AFFIRMED, 


Sepewick, J., not sitting. 


IsapeLLE BW. CAMPBELL, APPELLANT, V. Harvarp SrTaTE 
Bank, APPELLEE. 
FILep JUNE 23, 1919. No. 20595. 


1. Process: RETURN: PRESUMPTION. Where the return of a sheriff 
recites that he served the summons, upon which the return is 
indorsed, the presumption is that he has done so, and the burden 
of proof is upon one seeking to impeach the same to establish 
the falsity of the return by clear and convincing proof. 

2. Judgment: VacaTion: Equity. Equity will not enjoin the col- 
lection of a judgment at law, in which the defendant has been 
served by legal process, unless it clearly and conclusively appears 
that the default of the defendant was without fault or negligence 
on the part of the person complaining, and that a valid and legal 
defense exists against the judgment rendered in the law action. 


AppEaL from the district court for Clay county: 
RaupxH D. Brown, Jupcr. Affirmed, 


Ambrose C. Epperson, for appellant. 
H. G. Wellensiek & P. E. Boslaugh, contra. 
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Letron, J. 

Action in equity to set aside a decree of foreclosure, in 
so far as it affects plaintiff’s marital rights in the land 
described in the mortgage and deficiency judgment, and 
to be permitted to defend upon the ground that no serv- 
ice of summons had ever been made upon her; that she 
was fraudulently induced to sign the mortgage and notes; 
and that she did not bind her separate estate. The court 
found for defendant and dismissed plaintiff’s action. 

In its answer defendant alleges personal service of sum- 
mons upon the plaintiff; appearance in the action by 
her regularly employed attorneys; that plaintiff had 
full notice and knowledge of all the proceedings in the 
foreclosure case, and is therefore estopped from main- 
taining the action. 

The presumptions are all in favor of the correctness 
of the return of the officer, and the burden of proof is 
upon one seeking to impeach the same to establish its 
falsity by clear and satisfactory evidence. 

Has sufficient evidence been introduced by the plain- 
tiff to impeach successfully the return of the summons 
made by the sheriff of Clay county? The return re- 
cites : 

“‘T hereby certify that on the 24th day of January, 1917, 
I served the within writ of. summons on the within- 
named John Campbell, Isabelle E. Campbell, and Charles 
Campbell by handing to each of said defendants a true 
and certified copy of this writ with all indorsements 
thereon, all in Clay county, Nebraska. 

‘Paul G. Bonnifield, Sheriff.’’ 

Plaintiff testified that the sheriff came to the door 
of her home on January 24, 1917, asked for her husband, 
and said, ‘‘Here is a summons for John Campbell;’’ 
that she took it and put it on the clock shelf in the home; 
that he asked her where Charles Campbell and his moth- 
er lived, and she-told him the locality of their home; 
that she was never served with summons and did not 
know shé was a party to the action; that she never em- 
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ployed counsel, or authorized such employment, and 
had no notice or knowledge of the trial, of the sale of 
the property or the confirmation; that her husband was 
not served personally, and did not receive the summons 
until after he came home from Hastings. She also tes- 
tified that, when she gave her husband the summons, she 
asked, ‘‘Do you suppose they will bother me any?’’ and 
he told her they would not, since she was not summoned; 
that she knew about her husband speaking to Corey & 
Stewart, attorneys, about the matter, but she did not 
know when the suit was tried. 

John Campbell testifies he did not see the sheriff that 
day, and did not get the summons until he took it from 
the clock shelf; that he went to see Mr. Corey about it, 
but they wanted a $50 fee, and he did not have the 
money. 

Charles Campbell testifies that he lived in another 
part of the town; that the sheriff handed him two copies 
of the summons, saying one was for him and one for his 
mother. His mother’s name is Sarah Campbell. He 
produced two copies at the trial, one of which he said 
he had handed to his mother. He also testified that 
he never knew there was a lawsuit, and never spoke 
to his mother about it, but cast the summons aside. The 
mother testified that she remembers the sheriff coming 
to the home about January 24, 1917, with some papers 
at a time when she was sick in bed; that she saw the 
papers, but did not read them. 

On the other hand, the sheriff testifies that he remem- 
bers serving the summons upon the plaintiff, Isabelle 
Campbell, but that he does not remember how he served 
John, whether personally or not. Afterwards he said 
he served it according to the return. He thought he 
served Sarah Campbell in another action, but was un- 
able to remember in what case. He testified on cross-ex- 
amination that he knew that Isabelle Campbell was the 
wife of John Campbell, and he knew that the mother 
was Sarah Campbell; that he had served several papers 
upon John Campbell; that he served this one in the fore- 
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noon; that he had 27 people to serve on the trip he made. 
Both plaintiff and Sarah Campbell were present in court, 
and he indentified plaintiff as the young lady he served. 

An answer was filed in the foreclosure case by Corey 
& Stewart, purporting to be on behalf of all the defend- 
_ants. Ome of the lawyers appeared on behalf of the 
defendants at the trial, and received notice of the mo- 
tion for confirmation and for deficiency judgment. Mr. 
Stewart testified that he had several conversations with 
John Campbell about the case over the telephone, and 
that John Campbell had talked to him several times 
about representing both him and his wife; that when 
Campbell was told the fee would be $25, and asked if he 
wished a stay to be filed, he said he would go and see 
his wife about it, but witness never heard from them — 
afterwards. 

‘It is apparent that plaintiff and her husband had 
talked about this action both at the time when the sum- 
mons was received and afterwards. The impression we 
draw from the evidence is that both believed they had no 
property subject to an execution, and hence concluded 
to pay no attention to the suit. 

It is a general rule that a court of-equity will not set 
aside a judgment rendered in a case where the party 
complaining had full notice and knowledge of the pen- 
dency of the suit and took no steps to protect his in- 
bes at that time. Dorwart v. Troyer, 2 Neb. (Unof.) 
22; Rowland v. Standiford, 78 Neb. 343; Losey v. Neidig, 
52 Neb. 167. 

We are of the opinion that the evidence is insufficient 
to support the defenses pleaded, other than the plea 
that plaintiff did not intend to, and did not, bind her 
after-acquired property when she signed the notes. The 
proof is direct and undisputed that she had no such 
intent and signed no such agreement. 

Considering all the facts, the judgment of thie district 
court must be 

AFFIRMED, 
Sepewicx, J., not sitting. 
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Ere, Kerr, APPELLEE, v. T'ravELERS InsuRANCE CoM- 
PANY, APPELLANT. 


Firep June 23, 1919. No. 20947, 


Appeal: REversAL: Law oF THE Case. Where a judgment rendered on 
a verdict directed for the defendant is reversed on appeal, and 
this court, in adopting the report of the supreme court commission, 
has held that the cause should be submitted to a jury on, its 
merits, the Jaw of the case, as thus declared, ordinarily will 
contro! in the subsequent trial in the lower court. 


AppreaL from the district court for Douglas county: 
CuarLes Lesuiz, Jupen. Affirmed. 


Kennedy, Holland, DeLacy & Horan, for appellant. 
Brome & Ramsey and J. C. Robinson, contra. 


Lerton, J. 

Upon a former appeal from a judgment for plain- 
tiff in an action upon a policy of insurance, a judgment 
in favor of defendant was reversed. A new trial was 
had, and from a judgment then rendered in favor of 
plaintiff, defendant appeals. It appeared that a per- 
emptory instruction to the jury to find for the defendant 
had been given by the district court, and judgment of 
dismissal entered. In the memorandum opinion by Mc- 
Girr, C. (not officially reported) reversing the judg- 
ment and remanding the case for a new trial, which 
states the facts, it was said: ‘‘The question to be de- 
termined is whether there is sufficient evidence in the 
record to sustain a verdict for the plaintiff, either up- 
on the ground that the policy in suit was reinstated, or 
upon the ground that reinstatement was waived by 
the defendant, by its acts.’’ Andit was said upon the 
issue as to reinstatement: ‘‘ We think there is sufficient 
evidence in the record to warrant a finding in favor of 
the plaintiff.’’ 
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Upon the question of waiver, after setting forth and 
considering the evidence to the effect that a notice that 
the quarterly premium due July 23, 1915, was mailed to 
the insured by defendant’s Omaha office on June 26, 
1915, it was said: ‘‘Defendant’s employees in charge 
of the Omaha office knew that the insured had applied 
for reinstatement on the regular form required of policy- 
holders who were in default for less than 60 days, and 
had no reason to believe otherwise than that the in- 
sured was duly reinstated when the notice of the July 
assessment was mailed to him. In the state of the evi- 
dence, we think that the question as to whether the mail- 
ing of the notice of the July quarterly premium by de- 
fendant to insured constituted a waiver on the part of 
the defendant was a question of fact which.should have 
been submitted to the jury.’’ These statements constitute 
the law of the case. 

Upon the first point the court instructed the jury as 
follows: ‘‘In this behalf, you are instructed that the 
defendant could not arbitrarily refuse to reinstate said 
policy upon said application, and if the insured was 
in good health at the time he made his application for 
reinstatement, then it was the duty of the company to 
reinstate him, provided he had paid the delinquent pre- 
miums, with interest.’’ And the jury were further in- 
structed that the payment of the past-due premiums by 
checks, their acceptance and retention by defendant’s 
agent, and the receipt and retention of the money, would 
constitute sufficient payment. Upon the question of 
waiver, they were instructed that the mailing of the 
notice of the July premiums would not amount to a 
waiver of the prior default in the payment of the April 
premiums, unless it was mailed out with the intention 
of so doing, or with the intention of recognizing the 
policy in force, and the sending it out by inadvertence, 
or mistake, would not be such a waiver. This was as 
favorable an instruction on this point as the defendant. 
could ask. The bill of exceptions in the former trial is 
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not before us. While there is some evidence that the 
notice was sent out by mistake, or inadvertence, there 
was other evidence in the record which tended to show 
that the policy was considered and treated by the Omaha 
agency as in full force until a short time before the 
death of the insured. 

Upon the issue as to whether deceased was in good 
health at the time the application for reinstatement was 
made, we gather from the briefs that there was new 
and additional evidence at this trial. The evidence, how- 
ever, indicates that, while the disease from which the 
deceased died may have existed at the time the applica- 
tion was made, it may also have developed after that 
time. The insured was apparently in perfect health and 
so conducted himself. He attended a dinner dance at the 
country club the next night, and a family picnic the day 
following. The application was made on Friday, and 
it was not until Tuesday that he first exhibited symp- 
toms of the disease of which he afterwards died. There 
was sufficient evidence to sustain the verdict of the jury 
on this point. We find no prejudicial error in the ree- 
ord. 

AFFIRMED. 


Morrissey, C. J., not sitting. 


Grorczt Ricnarpsox BoGurE ET AL., APPELLANTS, v. NEW 
York Lire Insurance COMPANY, APPELLEE. 


Fitep June 23, 1919. No. 20239. 


1. Insurance: ConTRACT: PAYMENT OF PREMiuMS. Upon a contract for 
insurance from year to year for a specified term, and payable 
upon the death of the insured within the term, a provision that 
it shall not be payable unless such death occurs within a year 
for which the premium has been paid is binding upon the parties. 


In such policy. the agreement that such 
payment by the insurer shall be “less any indebtedness hereon 
to the company and any unpaid portion of the premium for the 
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then current policy year” is not inconsistent with the further 
condition that “the payment of a premium or instalment thereof 
shall not maintain the policy in force beyond the date when the 
next premium or instalment thereof is payable.” 


: Lapse. A provision in a contract of insurance that the 
policy after it takes effect as aforesaid shall constitute the entire 
contract between the parties will not prevent a subsequent 
agreement upon sufficient consideration modifying the terms of 
the contract; and in such case, if the time of paying the final 
instalment of the annual premium is afterwards extended to a 
certain day by agreement, and such payment is not made as 
agreed, the policy lapses. 


AppEaL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupce, Affirmed. 


Brown, Baxter € Van Dusen, for appellants. 


Switzler, Goss & Switzler and James H. McIntosh, 
contra. 


Sepewick, J. 

This action was brought in the district court for 
Douglas county by the guardian on behalf of the minor 
children of Charles B. Bogue, Jr., upon a policy of in- 
surance upon the life of their father. A jury was waived 
and the court found the issues in favor of the de- 
fendant, and entered a judgment of dismissal. The 
plaintiff has appealed. The policy was a ten-year term 
policy for $10,000, payable upon the death of the in- 
sured within the ten-year limitation. The premium was 
payable annually in advance. The first premium, 
$133.60, was paid for the year commencing July 27, 1908, 
and for subsequent years to and including the payment 
due July 27, 1913. Prior to July 27, 1914, the deceased 
received from the company a memorandum of a dividend, 
to which he was entitled, in the sum of $27.40. He re- 
ceipted for this dividend and returned the receipt to 
the company with the request that they apply it on the 
premium due July 27, 1914, ‘‘and give me as much time 
as you can on the balance.’’ The company accepted this 
proposition and inclosed a note for the deceased to exe- 


570 NEBRASKA REPORTS. [Vou. 103 


Bogue v. New York Life Ins. Coe. 


eute to the company for $106, the remainder of the 
premium lacking 20 cents, and asked that the deceased 
send the 20 cents ‘‘to make the note for even dollars.’’ 
The deceased executed the note and inclosed the 20 
cents as requested. The note was payable by its terms 
on the 27th of November, 1914, and the insured died in 
the following March without having paid the note. The 
defense of the company is that by the terms of the con- 
tract, which included the application, the policy and 
the note as explained by a receipt accompanying and 
attached to the note, the policy terminated by the non- 
payment of the note when it became due. The trial court 
found for the defendant, and there is no such substantial 
conflict in the evidence as requires a review of the same. 

The question presented is upon the construction of 
the contract. The note and the receipt that the com- 
pany attached thereto both recited: ‘‘This note is ac- 
cepted by said company at the request of the maker, 
together with Twenty-seven & 60/100 Dollars in cash, 
on the following express agreement: That although no 
part of the premium due on the 27th day of July, 1914, 
under policy No. 4090238, issued by said company on the 
life of Charles B. Bogue, Jr., has been paid, the in- 
surance thereunder shall be continued in force until 
midnight of the due date of said note; that if this note 
is paid on or before the date it becomes due, such pay- 
ment, together with said cash, will then be accepted 
by said company as paymeut of said premium, and all 
rights under said policy shall thereupon be the same 
as if said premium had been paid when due; that if 
this note is not paid on or before the date it becomes due, 
it shall thereupon automatically cease to be a claim 
against the maker, and said company shall retain said 
cash as part compensation for thé rights and privileges 
hereby granted, and all rights under said policy shall 
be the same as if said cash had not been paid nor this 
agreement made, except only that the time within which 
the owner may make a choice of benefits after lapse, as 
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provided in said policy, is hereby extended for threc 
months after the due date of this note, but no longer.’’ 
It would seem that this language would be decisive of 
the rights of the parties unless a different constructicn 
is required on account of the terms and conditions of 
the application and policy. 

The application for insurance contained the provi- 
sion ‘‘that the policy after it takes effect as aforesaid 
shall constitute the entire contract between the par- 
ties;’’ but this would relate to the contract as then con- 
tained in the application and policy, and would not 
prevent a modification of the contract afterwards by 
agreement of the parties upon sufficient consideration. 

The policy provided for payment upon ‘‘due proof. 
of the death within ten years from the date this policy 
takes effect, of Charles B. Bogue, Jr., herein called 
the insured, ten thousand dollars less any indebtedness 
hereon to the company and any unpaid portion of the 
premium for the then current policy year.’’? The con- 
tention of the plaintiff is that this provision of the 
policy, together with the payment of $27.60, made the 
policy binding for the year beginning July 27, 1914, 
with the right on the part of the company to deduct the 
remainder of the premium for that year from any lia- 
bility of the company upon the policy. But the policy 
also provided: ‘‘Except as to the period of grace herein 
provided, the payment of a premium or instalment there- 
of shall not. maintain the policy in force beyond the 
date when the next premium or instalment thereof is 
payable.’’ When the $27.60 was offered as part payment 
of the premium for the ensuing year, the company might 
have insisted that the remainder of the premium then 
due be paid, or it might accept the amount tendered and 
extend the time of payment of the remainder. Nebraska 
& Iowa Ins. Co. v. Christiensen, 29 Neb. 572. By special 
agreement it accepted the amount tendered and ex- 
tended the time of payment of the remaining ‘‘instalmeut 
thereof,’’ as evidenced by the note and special agrce- 
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ment accompanying it, and this would ‘“‘not maintain 
the policy in force beyond the date when”’ the instal- 
ment was ‘‘payable.’’ The insured received full value 
for the $27.60 payment by maintaining the policy in 
force one-third of the ensuing policy year upon pay- 
ing much less than one-third of the annual premium, 
and this agreement furnished a sufficient consideration 
for the note which by its express terms enabled the 
insured to delay payment of the premium due, and in 
case of his decease before the maturity of the note the 
company might deduct the amount of this unpaid por- 
tion of the premium from its liability upon the policy. 

If there was doubt about the proper construction of 
these provisions of the application and policy, the con- 
tract executed when the part payment was received is 
a clear and final construction of the contract by the 
parties. This is a contract for insurance from year to 
year, for ten years, and is only payable in case of death 
of the insured within the ten-year period, and within 
the year for which the agreed premium has been paid, 
and without further payment only to the date when 
any ‘‘instalment’’ of the annual premium is, by some 
special agreement of the parties, made payable. 

The final instalment of the premium for the current 
year being past due and unpaid, the policy was not in 
force at the time of the decease of the insured. 

The judgment of the district court is 


AFFIRMED, 
Dean, J., dissents. 


EMER Parks, APPELLEE, v. W. H. Burney, DEFENDANT: 
Axice SMITH GOoDNOW ET AL., APPELLANTS, 


Ficep June 23, 1919. No. 20457, 


1. Wills: Contract To DEVISE: VALipiry. An agreement to take a 
six year old boy “as a son” and give him “a child’s share of my 
property” is sufficiently definite as to what the boy is to receive 
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in case he performs the contract on his part. The fact that a 
child may be disinherited by will, or that it is uncertain how 
many children there will be to inherit the property, does not 
render such contract void for uncertainty. 


2. Statute of Frands: Conrract: PERFORMANCE. If such contract is 
definite, and is clearly proved, and substantial performance is 
proved by clear and unequivocal evidence, it has the same force as 
if written. 


AppreaL from the district court for Cedar county: 
Guy T. Graves, Juper. Affirmed. 


Files € Paxson, J. M. Sheets and B. Ready, for ap- 
pellants. 


H. E. Burkett, contra. 


SEDGWICK, J. 

When this plaintiff was six years old, his mother 
made arrangements to place him in the home of Jay L. 
Smith. He remained there until he was 24 years old— 
about 18 years—and after Smith’s decease he brought | 
this action, alleging that the contract between his mother 
and Smith was that Smith should take the plaintiff as his 
own son, and that the plaintiff should have a child’s 
share in-his estate. The trial court found the issnes 
for the plaintiff, and the defendants have appealed. 

1. The. first question presented is on the sufficiency 
of the petition. A general demurrer was filed, which 
was overruled, and it is insisted that this was erroneous, 
and that the petition does not state a cause of action. 
The allegation of the petition is: ‘‘That during the fall 
and winter of 1893 the said Jay L. Smith, being anxious 
to get a boy, requested of the plaintiff’s mother, and 
also her parents, the privilege of taking this plaintiff, 
who was then a mere boy about six years old, and rais- 
ing and bringing him up just as though he was his own 
son and to do by him as though he was his own child. 
That the plaintiff’s mother, being a widow with small 
and scant means, carefully and fully considered the 
inatter, and having full and great confidence that the 
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plaintiff would receive at the hands of the said Jay L. 
Smith, and his wife Flora E. Smith, the love, care and 
affection which is due from parents to child, consented 
to said request, but only upon the well-understood con- 
dition that the said Jay L. Smith and Flora E. Smith 
would receive and take the plaintiff as their own child, 
and that he have their love and affection, and that at 
the death of the said Jay L. Smith the plaintiff was to 
receive the child’s share of his property just as though he 
was his own son.’’ The substance is that Smith was 
anxious to have the boy, six years old, to raise just as 
though he was his own son and treat him as his own child, 
and that his mother consented to Smith having the 
child upon the well-understood condition that Smith and 
his wife would take the child as their own child, and that 
the child should receive a child’s share of the prop- 
erty just as though he was Smith’s own son. Allega- 
tions in the other parts of the petition are to the effect 
that with this understanding the deceased took the child, 
and he remained in their family until he was 24 years 
of age. It is possible that the petition might have been 
subject to a motion to make it more definite and certain, 
but it cannot be found that it wholly fails to state a 
eause of action under our former decisions. 

2. The principal contention is that the evidence is 
not sufficient to support the decree. When this boy 
was taken into the Smith family, the family consisted 
of Smith and his wife. They had no children, and never 
had any children of their own. The defendants are the 
brothers and sisters of Smith and the children of de- 
ceased brothers and sisters. The plaintiff’s mother and 
Mrs. Smith testified as to the arrangements when the 
boy was taken into the family. There is no other direct 
evidence as to the understanding of the parties at the 
time. Their evidence is that the Smith family had heard 
of this boy, and that his mother was a widow with other 
children, and they wrote a letter to his mother request- 
ing an interview and to see the boy. In answer to this 
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letter the mother took the boy to the Smith home and 
the arrangements were made. Mr. and Mrs. Smith agreed 
that they would treat this boy as their own son, and 
that if he remained with them as their son he should 
have ‘‘a child’s share in the property.’’ It is seriously 
contended that this evidence as to what he should have 
is too indefinite to amount to a contract. It is urged 
that a child has no share in his parents’ property if 
the parents see fit to dispose of the property otherwise, 
and that if Smith and his wife were then young people 
it is very indefinite and uncertain as to what any par- 
ticular child’s share would be if there should be other 
children. If, however, we apply the rule of construing 
this contract as the parties themselves then evidently 
understood it, and intended, these objections are not 
well taken. If the agreement to treat this boy as his 
son and give him a child’s share of the property would 
not prevent the Smiths from disposing of their prop- 
erty or a part thereof to others by will, it at least was 
equivalent to a contract to make him an heir, and, as such, 
he would inherit with other heirs, if any, such property 
as Smith owned, undisposed of, at his death. The evi- 
dence shows that Smith was very much attached to this 
boy, and that he was not on good terms with his brothers 
and sisters, but declared that none of them should ever 
have any part of his property. To treat him as his son 
and give him a child’s share in the property means that 
the boy should inherit as though he was their own child, 
which is equivalent to a formal legal adoption, provided 
that the boy and his mother performed their part of 
the contract which the mother had made. The evidence 
is ample that Smith and his wife regarded this boy as 
their son and that the boy so regarded it. At the time 
of his adoption Mr. Smith had very little, if any, prop- 
erty. The boy was an active, energetic, and dutiful boy. 
They procured some land, farmed it, and developed it. 
Smith himself was not able physically to do much farm 
work, but the boy was vigilant, active, and competent, 
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and they were successful in accumulating property 
continuing in the same manner until the boy was 24 years 
old ‘and was married, and then they all moved to town, 
and Smith and the young man established a business 
in towu in the name of ‘‘J. L. Smith & Son.’’ 

This court has been frequently required to construe 
and apply our statute of frauds. Its application in cases 
of this character has been pretty thoroughly defined 
in Kofka v. Rosicky, 41 Neb. 328, and other similar cases. 
The contract must be definite, end must be clearly prov- 
ed. If there is but one witness to the terms of the con- 
tract, the circumstances of eutering into the contract 
must be entirely consistent with its existence as testified 
to by this witness. The proof of part performance under 
section 2626, Rev. St. 1913, must be clear and unequivo- 
eal, and such part performance must be without other 
sufficient consideration aud be so related to the contract 
as to render it clear that it was performed with refer- 
ence to the contract. 

When the evidence is clear and satisfactory, the duty 
of a court of equity is also clear. The law is as vigi- 
lant to guard against the fraud of designing persons 
who may obtain the consideration for a verbal agreement 
without the intention of performing as agreed and so 
obtain something for nothing, as it is to prevent ob- 
taining property by false testimony of the existence of 
a contract that was in fact never made. 

In this case we have the evidence of two witnesses to 
the contract, one of whom is apparently wholly disin- 
terested. The circumstances render it highly probable 
that such a contract would be in the interest of both 
parties to it. The performance of the contract by the 
plaintiff is equally clear. He performed all duties of a 
son until he became of age, without wages or other com- 
pensation than his support and the kindness of his pro- 
tectors, and was regarded as a son by both Mr. and Mrs. 
Smith. If we say that he might have done all this for 
the benefits he received while rendering those services, 
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the fact that he still continued as a son and rendered 
valuable services after he became of legal age, without 
any consideration except this contract, cannot be referred 
to any other than the contract alleged, and it must be 
regarded that he had performed the contract on his 
part. The fact that when he was married and left the 
farm Mr. and Mrs. Smith, not having any other children, 
left the farm also, and they all established a business 
together in the partnership name of ‘J. L. Smith & 
Son,’’ is corroboration of the existence of the contract 
and performance thereof. 
The judgment of the distriet court is 


AFFIRMED. 
Lerron, J., not sitting. 


Tony Nanrrro, ADMINISTRATOR, APPELLANT, v. CHIcAGo, 
Bururncton & Quincy RatLRoap CoMPANY, APPELLEE. 


Fitep June 23, 1919. No. 20561. 


1. Master and Servant: FrperaAL EMPtoyers’ LIABILITY ACT: ACTION: 
Preapinc. In an action against the employer under the federal em- 
ployers’ liability act, some specific act of negligence on the part of the 
employer. must be alleged and proved. 


: NEGLIGENCE. The fact that an engine was moving 
four or five miles an hour in the switching yards of a railroad 
company, is not in itself evidence of negligence. 


3. Evidence. The testimony of witnesses, who were near the place 
of the accident at the time, that they did not hear the bell, without 
further explanation, is not sufficient to overcome positive evidence of 
reliable and competent witnesses that the bell was ringing. 


‘Appgat from the district court for Douglas county: 
Wiuuiam A. Repicx, Juver. Affirmed. 


Gaines & Van Orsdel, for appellant. 


Bryon Clark, Jesse L. Root and J. W. Weingarten, 
contra. 
103 Neb.—37 
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SEpDcwIcK, J. 

Cirino Dimatro, an employee of the defendant com- 
pany, was struck by an engine of the company and 
killed in its yards in Gibson, Nebraska; and the adminis- 
trator of his estate brings this action to recover damages 
under the federal employers’ liability act. That act 
provides for liability ‘‘for such injury or death result- 
ing in whole or in part from the negligence of any of 
the officers, agents, or employees of such carrier, or by 
reason of any defect or insufficiency, due to its negli- 
gence, in its cars, engines, appliances, machinery, track, 
roadbed, works, boats, wharves, or other equipment.’’ 
35 U.S. St. at Large, ch. 149, see. 1, p. 65. It seems that 
the federal courts have so construed this act that there 
is no liability thereunder without proof of negligence 
of the defendant which was the proximate cause of the 
injury complained of. In Missouri, K. & T. R. Co. ». 
Foreman, 174 Fed. 377, the law is stated in the syllabus 
to be: ‘‘The fact of an accident in which a railroad 
employee is injured carries with it no presumption of 
negligence on the part of the company; but, in order to 
render it liable, some specific act of negligence must 
_be affirmatively shown.’’ And in the opinion it is said: 
‘‘It was incumbent upon plaintiffs, before such recovery 
could be had, to both allege and prove, not only the 
cause which operated to produce the death, but, also, 
that such cause had its origin in some specific and par- 
ticular negligent act of the defendant, for the result 
of which it was legally liable.’’ The rule of evidence 
is, in that case, quoted from an opinion of the supreme 
court of the United States, in Patton v. Texas & P. R. 
Co., 179 U. S. 658, by Justice Brewer: ‘‘The fact 
of accident carries with it no presumption of negligence 
on the part of the employer, and it is an affirmative fact 
for the injured employee to establish that the employer 
has been guilty of negligence. Texas & Pacific Railway 
“, Barrett, 166 U. S. 617. * * * Tis not sufficient 
for the employee to show that the employer may have 
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been guilty of negligence; the evidence must point to 
the fact that he was. And where the testimony leaves 
the matter uncertain and shows that any one of half a 
dozen things may have brought about the injury, for 
some of which the employer is responsible and for 
some of which he is not, it is not for the jury to guess 
between these half a dozen causes and find that the negli- 
gence of the employer was the real cause, when there 
is no satisfactory foundation in the testimony for that 
conclusion. Jf the employee is unable to adduce suff- 
cient evidence to show negligence on the part of the em- 
ployer, it is only one of the many cases in which the 
plaintiff fails in his testimony, and no mere sympathy 
for the unfortunate victim of an accident, justifies any 
departure from settled rules of proof resting upon all 
plaintiffs.’’ Seaboard A. L. R. Co. v. Horton, 233 U. S. 
492, 501, 502. The allegation in the petition is that the 
“company so carelessly and negligently operated, 
through its agents, the engine hereinbefore referred to 
and described, along the main line of its railroad at a 
careless and high rate of speed and without giving any 
signals, either by whistle or bell, to said Cirino Di- 
mauro. That the said railroad company, with its 
engine, did on the date hereinbefore mentioned, at 9 
a. m., run over and instantly kill the said Cirino 
Dimauro.’’ There is no other allegation of negligence 
or misconduct of any kind on the part of the railroad 
company, or of any defect or insufficiency due to negli- 
gence of the defendant. 

The court instructed the jury to find a verdict for the 
defendant, and the question presented is whether there 
is sufficient evidence that the engine was being run at a 
careless and high rate ef speed, or without giving any 
signal by whistle er bell, from which the jury might: 
find negligence on the part of the defendant. Our at- 
tention has not been called to any evidence of a higher 
rate of speed than from four to five miles an hour. 
There is direct evidence that the bell was automatically. 
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ringing from the time that the engine ‘‘started to move.’’ 
One witness, who was working in the yards at the time, 
was questioned by the plaintiff, and answered, as follows: 
‘“‘Q. What were you doing? A. I was cleaning snow 
off the switches. Q. On the main track or on a side 
track? A. On the main line of the station. Q. Had 
the engine come through the switch, or passed through 
the switch, and was it on the main track when it passed 
you? A. I was just raising myself up to take a little 
rest, and I saw the engine coming, going towards Omaha 
on the main line. Q. Did you hear this engine give any 
signal of any kind prior to the time it passed the 
station at Gibson, Nebraska? If so, what kind of signal 
did it give? A. Didn’t heard none signals. Q. Did 
you hear it whistle? A. No, sir; nothing. Q. Did you 
hear the bell ring? A. No, sir.’? Other witnesses testi- 
fied in the same manner, but no witness testified direct- 
ly that the bell was not ringing, or even that his atten- 
tion was attracted to the matter and that he had no 
recollection of hearing the bell. Such testimony does 
not contradict the positive evidence that the bell was 
ringing. Kielbeck v. Chicago, B. & Q. R. Co., 70 Neb. 
571; Hoffard v. Illinots C. R. Co., 188 Ia. 543, 16 L. R. 
A. n.s. 797. 

As there was not sufficient evidence to justify the 
finding of negligence on the part of the defendant which 
was the proximate cause of the injury, the court was 
right in instructing a verdict for the defendant. 

The judgment of the district court is 

AFFIRMEB. 


ArtHurR J. KoENIGSTEIN v. STATE or NEBRASKA. 
FILED JuNE 23, 1919. Ne. 26606. 

1. Criminal Law: Evinence: ADMISSIBILITY. When a witness has 
heen previously examined in open court with the opportunity fer 
cross-examination, which has been fully availed of, and the wit- 
ness cannot be precured for examination at the second trial, the 
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evidence so given upon a former trial for the same offense may 
be used on the second trial. 

: In such case, it must affirmatively appear 
that the personal attendance of the witness at the trial cannot 
be had. 


: : DISCRETION oF CourT. This question is in 
the sound discretion of the trial court, and that discretion will not 
be interfered with upon appeal unless an abuse of discretion is 
affirmatively shown, 


REASONABLE Doust: INSTRUCTION. In a criminal trial, 
it is error to instruct the jury to take into consideration “all 
the circumstances established beyond a reasonable doubt by the 
evidence, bearing on the respective questions and facts testified 
te by the witnesses.” 


: Proor. The ultimate facts necessary to a con- 
viction must be established beyond a reasonable doubt, but it is 
not necessary that the minor circumstances relied on by the state 
to establish such ultimate facts should be proved with the same 
degree of certainty. 

EVIDENCE: REPETITION. If a witness in rebuttal is er- 
reneously allowed to repeat the evidence given by him in his 
direct examination, such error will not require a reversal unless 
it affirmatively appears that the defendant may have been preju- 
diced thereby. 

EXxcLusion oF EvipeNce. It is not reversible error to 
refuse to allow proof of matters that are conceded by all parties. 
: Motion To Acquir. A motion to direct an acquittal should 
not be sustained if the evidence is such that reasonable minds 
might differ as to the guilt of the defendant under the evidence 
and instructions of the court. 


Error to the district court for Madison county: Anson 
A. WetcH, Jupcr. Affirmed. 


Reese & Stout and Jack Koenigstein, for plaintiff in 
error. 


Willis E. Reed, Attorney General, Charles S. Roe and 
M. D. Tyler, contra. 


SEDGWICK, J. 

The defendant was convicted of accepting a bribe from 
Nannie Meyers, who was keeper of a house of prostitn- 
tion at Norfolk, while he was county attorney, in con- 
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sideration of protecting her from prosecution for vio- 
lation of the law. A former conviction upon the same 
information was reversed by this court. 101 Neb. 229. 
In that opinion the nature of.the evidence in support 
of the charge is fully stated, and the evidence on this 
second trial is similar in character. The witness Nannie 
Meyers was not present in court at the trial, and her 
evidence given upon the former trial was by the court 
allowed to be read in evidence over the objection of the 
defendant. 

The first question now presented, and the one prin- 
cipally relied upon in the brief of defendant, is as to 
the competency of this evidence. The constitutional pro- 
vision that ‘‘the accused shall have the right * * * 
to mect the witnesses against him face to face ’’ (Const., 
art. I, sec. 11) guarantees a very important right for 
the protection of the defendant. When a witness has 
been previously examined in open court, with the op- 
portunity for cross-examination, which has been fully 
availed of, and the witness cannot be procured for 
examination at the second trial, the evidence so given 
upon a former trial for the same offense is universally 
held to be competent, and may be necessary to prevent 
a failure of justice. Hair v. State, 16 Neb. 601. The 
important question in such a case is whether it sufficient- 
ly appears that the personal attendance of the witness 
at the trial cannot be had. If it appears that the personal 
attendance of the witness might have been obtained by 
diligence on the part of the prosecution, the reading of 
the former evidence will not be allowed, and if it appears 
probable that the witness may be found and his exam- 
ination be had in open court within a reasonable time, 
the trial will ordinarily be delayed for that purpose. In 
this ease the trial had heen adjourned from a former 
term of court and an order had been entered that the 
witnesses for the state should give an undertaking 
for their appearance at tne trial. Pursuant to this 
order, the witness in question had deposited money in the 
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amount of the required recognizance as fixed by the court 
in lieu of bond. When she failed to appear, a formal 
forfeiture of her recognizance was entered and the money 
paid into court. The case had been set down for trial 
on Monday, the 18th of February, 1918, and on Friday, 
the 15th, a subpena was issued for this witness and 
placed in the hands of the sheriff for service. This sub- 
peena was returned by the sheriff, and on the return it 
was said that after diligent search the witness could 
not be found. On Monday, the 18th, a capias was issued 
for this witness, and again returned by the sheriff that 
he was unable to find the witness. The sheriff was also 
examined as a witness, and testified that he went to 
the residence of the witness, and found no one there 
and the doors were locked, and that he had made in. 
quiries in regard to the whereabouts of the witness, and . 
was unable to find her. There was also evidence that 
the witness had recently been known to be in places 
outside of the state of Nebraska. It is strenuously in- 
sisted that under these circumstances it was an abuse of 
discretion ou the part of the trial court to permit the 
reading of the former testimony. It appears that 
there are different statutes in the various states in re- 
gard to reading former testimony of an absent witness. 

‘If the witness has disappeared from observation, he 
is in effect unavailable for the purpose of compelling 
his attendance. Such a disappearance is shown by the 
party’s inability to find him after diligent search. The 
only objection to recognizing this ground of unavailabili- 
ty is the possibility of collusion between party and wit- 
ness; but, supposing the court to be satisfied that there 
has been no collusion and that the search has been bona 
fide, this objection loses~all its force. For former testi- 
mony this cause of unavailibility has long been recogniz- 
ed.’’? 2 Wigmore, Evidence, sec. 1405. 

In 17 C. J. pp. 240-242, it is said: ‘‘The discretion of 
the court is very broad in determining questions relating 
to the reception of evidence and is reviewable only for 
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abuse. The broadest application of this principle covers 
the rulings of the trial court on the relevancy of evi- 
dence, especially with respect to its remoteness. Similar- 
ly, the trial court’s rulings on the admissibility of cir- 
cumstantial evidence are treated with great respect, and 
the general rule applies with peculiar force to the re- 
ception or rejection of testimony given at prior pro- 
ceedings. * * * Similarly, it is peculiarly the prov- 
ince of the trial, as distinguished from the appellate, 
court to pass on the preliminary proofs essential to 
the admission of certain kinds of evideuce, such as evi- 
dence received in prior proceedings, dying declarations, 
and secondary evidence generally.’’ 

This presents two very important questions: (1) Have 
the officer and prosecuting attorney acted in good 
faith in attempting to find this witness and procuring 
her at the trial; (2) Is there any ground to suppose that 
the defendant connived at her absenee? The text-writers 
agree that the matter of allowing the former evidence 
to be read is in the discretion of the trial court. From 
the two foregoing propositions that are very prominent 
in this case, the necessity of leaving the matter to the 
discretion of the trial court is very apparent. The 
trial judge, knowing the witnesses, knowing what evi- 
denee has been offered, and knowing the conditions and 
appearance of the parties aud the facts surrounding the 
trial so far as it has gone, can form an opinion as to 
whether the prosecuting attorney and officer have acted 
in good faith and are unable to find the witness, and so 
her presence is not available. And, if the trial judge 
sees the conduct of the defendant and his counsel, and 
knows all the conditions surrounding the case, he cam 
estimate whether there is a prowability that the defend- 
ant at least consented to her being absent. We suppose, 
therefore, all will agree that we ought not to reverse 
the action of the trial judge upon such questions as 
this, unless the facts proved make it clearly appear that 
he has abused his discretion. We cannot find that 
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there was such an abuse of discretion as to require a 
reversal. The evidence was very important. If it was 
rejected, there was probability of a failure of justice. 
On the other hand, the right to have the witness present 
in court with opportunity to cross-examine, and to im- 
peach her evidence if necessary—a right given the de- 
fendant by our fundamental law—cannot be lightly dis- 
regarded. This witness had been going from place to 
place within and without the state for some time before 
the trial, and yet no attempt was made to have sub- 
pena served. Was the state. attempting to prevent 
further cross-examination and so avoid the risk of im- 
peaching evidence which might have been different after 
the former trial, or was the defendant in collusion with 
the witness for the very purpose of avoiding her evi- 
dence? The trial court had named the proper amount 
of an undertaking necessary to procure the attendance 
of this witness at the trial, and she had deposited that 
amount as a guaranty that she would be present. A 
few days before the time set for trial, the prosecuting 
attorney had called this witness at the telephone and 
she had assured him that she would be present. When 
she failed to appear, a writ was issued, and the sheriff 
reported that she could not be found. Her deposit was 
forfeited and her evidence at the former trial read to 
the jury on the trial. Such conditions clearly make a 
case for the exercise of the discretion of the trial court. 
The court instructed the jury: ‘‘In determining 
whether or not the defendant is guilty of the crimes 
charged in any count of the indictment, you will take in- 
to consideration all the evidence bearing thereon which 
has not by the court during the progress of the trial 
been stricken, and all the circumstances established be- 
yond a reasonable doubt by the evidence, bearing on the 
respective questions and facts testified to by the wit- 
nesses.’’? The instruction is without doubt erroneous. 
‘While each and every ultimate and essential fact 
necessary to a conviction in a criminal case must be 
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established beyond a reasonable doubt, where a con- 
viction depends entirely on different circumstances, ar- 
ranged linkwise, connecting the defendant with the crime 
charged, yet it is not necessary that the minor circum- 
stances relied on by the state to establish such ultimate 
and, essential facts should be proved with the same de- 
gree of certainty, as some of these may fail of proof, 
and yet those essential to conviction be found from 
other evidence beyond a reasonable doubt.’’ State v. 
Cohen, 75 Am. St. Rep. 213 (108 Ia. 208). In the opinion 
it is said: ‘‘It is not necessary that each essential fact in 
the chain of circumstances solely relied on to connect 
the accused with the commission of the offense, when 
separately considered, be found beyond reasonable doubt. 
Such a fact, though having little to sustain it when 
standing alone, may derive such support from others 
immediately connected therewith as to exclude all doubt 
of its existence.’’ , 

The conviction in this case did not in any sense de- 
pend ‘‘entirely on different circumstances, arranged link- 
wise, connecting the defendant with the crime charged.’’ 
There were ‘‘minor circumstances relied on by the state 
to establish the ultimate and essential facts.’’ Many 
cases are cited in the opinion above referred to, and 
in the note in the American State Reports, illustrating 
the proper application of the rule that the guilt of the 
defendant in a criminal prosecution must be established 
beyond reasonable doubt. The error in this instruction 
was principally prejudicial to the prosecution. There 
‘were many circumstances in the evidence, no one of 
which taken by itself was established beyond reasonable 
doubt, and yet, considered together the effect of each 
circumstance upon the evidence relating to other cir- 
cumstances in the case is not to be disregarded. When 
we consider the character of the evidence offered by the 
defendant and the instructions of the court as a whole 
bearing upon the presumptions of innocence and the 
burden of proof, it does not so clearly appear that the 
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defendant might have been prejudiced by the instruction 
as to require a reversal on that account. 

An attempt was made by the defense to impeach one 
of the witnesses for the prosecution. The foundation 
for this impeachment appears to have been laid in the 
cross-examination of the witness, who denied that he had 
made the statements attributed to him. After the de- 
fendant had introduced evidence tending to show that 
such statements had been made by the witness, the pros- 
ecution was allowed to recall the witness in rebuttal, and 
it is contended that, as the witness simply reiterated his 
denial, the court erred in allowing him to be recalled in 
rebuttal over the objection of the defendant. If this 
contention was well founded, it would follow that the re- 
butting testimony was unnecessary, and in that sense 
immaterial; but in what manner it prejudiced the de- 
fendant is not pointed out in the briefs. 

It is complained that the court refused to allow the 
defendant to prove that, while he was necessarily ab- 
sent from the state, ‘‘he arranged with his brother, Mr. 
Jack Koeningstein, a member of the bar, to look after 
the legal business of Madison county.’’ It is admitted 
that, while the defendant was absent, his brother did 
attend to his business, including his duties as county 
attorney. Whether he was regularly appointed by the 
defendant and the county commissioners to do so would 
not seem to be material. 

The court properly refused the defendaut’s motion 
for a directed verdict, and, as we have found no pre}- 
udicial error requiring a reversal, the judgment of the 
district court is 


AFFIRMED. 
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Cart O. ScaiaANBUSCH, APPELLEE, Vv. FRED ScHLANBUSCH, 
APPELLANT. 


FILep June 23, 1919. No. 20910. 


1. Appeal: ARBITRATION: EFFect. When an ordinary law action is 
pending in this court on appeal, and the parties by agreement 
settle and dispose of the whole controversey, it becomes, so far 
as this court is concerned, a moot case, and will not be further 
investigated, but will be dismissed. An arbitration under the 
statute, without order of court, amounts to such settlement. 


DisMIssaL: LAw oF THE CASE. Such order of 
dismissal becomes the law of the case and will be so regarded 
upon appeal from a subsequent judgment of the district court 
on the arbitration, and the judgment of the district court upor 
such arbitration will, upon appeal to this court, be considered as 
though there had been no prior litigation between the parties. 


: ARBITRATION AND AWARD: Bitt oF Exceptions. In such 
arbitration, the arbitrators must state their findings of fact and 
conclusions of law. When the agreement for arbitration specifies 
the particular questions to be determined, and the award sub- 
stantially meets these requirements, and evidence is taken before 
the district court upon objection that the award is defective in 
this respect, and such evidence is not preserved in a bill of ex- 
ceptions, we cannot find that the court erred in holding the award 
sufficiently specific in that regard. 


Watver. When objections raised in this court are not 
discussed in the brief, they will ordinarily be considered as waived. 


Apprat. from the district court for Boone county: 
Frepertck W. Button, Jupce. Affirmed. 


A.M. Post, Frank D. Williams and J. 8. Armstrong, 
for appellant. 


A. E. Garten and Vai & Flory, contra. 


SEpewick, J. 

After this appellee, Carl O. Schlanbusch, had taken 
an appeal to this court from a judgment rendered in the 
district court for Boone county in a suit between him- 


self and his brother, Fred A. Schlaubusch, the two 
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brothers agreed to submit all the matters between them 
to arbitration, which was done, and the findings of the 
arbitrators were filed in the district court. The fact 
of this arbitration having been brought before this 
court, the judgment that had been entered before the 
arbitration was had was reversed, afid that cause dis- 
missed, 102 Neb. 462. Afterwards, upon the application 
of the appellee, the district court entered judgment upon 
the award of the arbitrators, and the appeal is from 
that judgment. 

The appellant contends that ‘‘the provision for arbi- 
tration of pending suits by order of court is mandatory 
aud exclusive, and its observance essential in order to 
invest the proceeding with the character of a statutory 
arbitration.’’ If this arbitration had been while the case 
was pending in the district court, this contention would 
require careful consideration. This court, however, is 
without original jurisdiction of such controversies be- 
tween parties, and the district court had lost jurisdiction 
of the matter by the appeal to this court. When an 
ordinary law action is pending in this court on appeal, 
and the parties by agreement settle and dispose of the 
whole controversy, it becomes, so far as this court is 
concerned, a moot case, and will not be further in- 
vestigated, but will be dismissed. An arbitration is the 
most formal kind of agreement to adjust matters with- 
out further litigation, and, when the controversies be- 
tween the parties had been thus disposed of, this court 
dismissed the case with the following statement: ‘‘The 
statute provides the practice in the court to which the 
arbitration is returned, and that practice and the juris- 
diction of the district court therein are not affected by 
this decision. The parties cannot longer litigate in this 
case, after they have agreed upon the matters involved.’’ 
This is ‘‘the law of the case,’’ and disposed of the 
litigation and relegated the parties to their arbitration 
under the statute. 
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Fred A. Schlanbuseh filed in the district court ob- 
jections to the arbitration, assigning three grounds of ob- 
jection: (1) That the court had ‘‘no jurisdiction over 
said cause and the subject-matter thereof; (2) that 
the evidence is insufficient in law to support said award 
and the findings therein;’’ and (3) ‘‘that there is no 
evidence to support said findings and said award.’’ And 
Carl O. Schlanbusch filed a motion to confirm the re- 
vort of the arbitrators, and for judgment thereon. 

The record recites that on the 24th day of July, 1918, 
‘this cause came on to be heard on the motion of plain- 
tiff to confirm the award,’’ ete., that trial was had on 
the issues thus presented. Evidence was taken in open 
court, but the evidence is not preserved in a bill of ex- 
ceptions, and is therefore not before us. After the court 
had taken this under advisement, Fred A. Schlanbusch 
filed a motion to set aside the award, and also a supple- 
mental motion to amend objection numbered 17 of this 
motion to set aside the award. Additional evidence was 
taken but not preserved for our consideration. The court 
allowed the amendment of objection 17, and overruled 
the objections to the award, with ‘‘leave to attach to 
his said objections certified copies of the affidavits of 
Fred A. Schlanbusch and §. B. Morehead, clerk of dis- 
trict court, and the same, when so attached, to be held 
and considered as originals thereof;’’ but no effort 
was made to preserve the oral evidence formally taken. 
The court then entered an order confirming the award 
of the arbitrators. Under the former decisions of this 
court, this arbitration is to be considered as a statutory 
arbitration in all respects as though there had been no 
prior litigation between the parties. 

The first objection now insisted upon -is that ‘‘the 
arbitrators failed to separately state their findings of 
fact and conclusions of law.’’ This is necessary, as held 
in Burkland v. Johnson, 50 Neb. 858. The agreement 
for arbitration specified the particular questions to be 
determined, and the award substantially meets these re- 
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quirements. Upon consideration of the oral testimony 
taken, the court found that the award was sufficiently 
specific, and, not having that evidence before us, we can- 
not say the court erred in so holding. 

Two other objections are suggested, but not discussed 
in the brief, and we have discovered no sufficient reason 
in the record for reversing the order of the district court 
in overruling those objections, 

The judgment of the district court is 

AFFIRMED. 


Lerron J., not sitting. 


Witiiam Minuer v. State or NEBRASKA. 


Futep June 23, 1919. No. 20939. 


1. Criminal Law: Variance. A conviction under section 8767, Rev. 
St. 1913, defining adultery, will not be set aside because the charge 
was that the accused, being an unmarried man, had sexual inter- 
course with the prosecuting witness, a married woman, when the 
evidence showed that the accused was a married man and the 
woman a married woman. The variance, if any, would be harmless | 
error, 


EvipeNce. The charge being sexual intercourse in cir- 
cumstances constituting adultery, which the defendant denied, 
the state was permitted, over the objection of defendant, to intro- 
duce his alleged child in evidence; the man being colored and the 
woman and her husband white. Held, not error. In the circum- 
stances of the case, the evidence was properly admitted as bearing 
upon the question whether the accused had sustained improper 
relations with the prosecuting witness. 


3. Adultery: EvipENcE: CorroporATION. Evidence examined, and held 
that the evidence of the prosecuting witness was sufficiently cor- 
reborated. 


Error to the district court for Lancaster county: Frep- 
ERICK HE. SuepuHerp, Jupce. Affirmed. 


R. J. Green, for plaintiff in error. 
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Clarence A. Davis, Attorney General, John B. Barnes 
and George W. Ayres, contra. 


CornisH, J. 

Defendant (plaintiff in error), convicted of adultery, 
appeals. 

A variance is urged as follows: The charge was that 
the defendant, ‘‘being an unmarried man,’’ had sexual 
intercourse with the prosecuting witness, a ‘‘married 
woman.’’ It is urged that the conviction must be set 
aside because the evidence indicates that at the time de- 
fendant was a ‘‘married man.’’ It will be observed that 
the variance urged is quite technical, because, from a 
moral standpoint, if he were in fact married, the greater 
the offense. The statute (Rev. St. 1913, sec. 8767), in 
defining adultery, in one clause instances the case of the 
‘‘unmarried man’’ sustaining the relation with a 
“‘married woman,’’ but in another clause instances the 
case of the ‘‘married man’’ sustaining the relation with 
‘another woman,’’ and either of these instances, as well 
as others described, constitutes the offense known as 
adultery. While it is true that the accused ought not to be 
convicted if innocent, and, as a matter of procedure, ought 
not to be convicted of one offense, when charged with 

“another, it is difficult to see how he can claim prejudicial 
error in not being permitted to escape conviction by 
proving a fact which, if true, does not acquit him of 
the offense, but which still leaves him guilty of the same 
offense, committed under circumstances more aggravated 
than those charged. We are of opinion that, if there was 
error in this particular, it is harmless error. 

It is urged that the status of the prosecuting witness 
as a married woman was not proved. We do not think 
we could so find without invading the province of the 
jury. The evidence does not show that the defendant at 
the time believed that she was a widow. 

The accused is a colored man. The woman is white. 
Consistent with the time during which the illicit relation 
was sustained, a child was born. This infant in arm’ ,q 
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was offered as corroborative evidence to show the ac- 
' cused to be its father. This is assigned as error. We 
have held that this is not ordinarily permissible in 
bastardy cases. It is ordinarily unnecessary, and may 
improperly influence the jury in its deliberations. It 
is very possible that in this case it should not have been 
permitted, had the defendant objected, admitting at the 
-same time that the prosecuting witness had given birth 
to a child bearing evidence that its father was of colored 
blood. There was evidence that he was at her house 
daily at about the time. We are of opinion that the 
evidence was properly admissible as a circumstance bear- 
ing upon defendant’s guilt. 2 Ency. of Evi. 254; Clark 
v. Bradstreet, 80-Me. 454. 

It is further urged that the evidence of the prosecut- 
ing witness is not corroborated. The woman’s son, 14 
years old, testified that the accused was at her home 
daily, both in daytime and nighttime, showing that he 
had opportunity to commit the offense. The circum- 
stances were suspicious, and the fact that the colored 
child was born was also corroborative. 

The defendant raises the question whether one of the 
jurors, a man of foreign birth, was an elector. It is 
not contended that he was otherwise disqualified. This 
is an objection which should have been raised at the 
time of impaneling the jury. Otherwise, it is waived. 


AFFIRMED, 


Letron and Sepewick, JJ., not sitting. 


103 Neb.—38 
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JoHN FE’. Barnum, APPELLEE, V. JOE HaANDSCHIEGEL, APPEL- 
LANT. 


ALBERT R. KENNEDY, APPELLEE, V. JOE HANDSCHIEGEL, AP- 
PELLANT. 


FILeD JuNg 28, 1919. No. 20483. 


1, Waters: ‘“Srorack Reservoir.” A dam built across a creek channel 
from bank to bank to impound water comes within the exception 
noted in section 3444, Rev. St. 1913, which provides that “a 
reservoir constructed for the purpose of holding water back and 
raising it in order that it may be applied to lands of a higher level 
or given a greater head for power, shall not be considered a 
storage reservoir.” 


: BREAKING OF DAM: Liapitiry. An upper riparian owner 
who constructs a dam across a creek channel is not liable for 
damages arising from the breaking thereof, unless the dam has 
been negligently constructed or maintained. 


3. : : Damace: BURDEN or ProoF. When damage ensues 
from the breaking of a dam across a creek channel the burden of 
proof is upon the plaintiff; but, when he has established the 
breaking and resulting injury, he has made a prima facie case. 
The defendant must then show that the dam was not negligently 
constructed or maintained. 


AppEaL from the district court for Dawes county: 
Wiiuram H. Wesrover, Jupce. Reversed. 


B. P. McKelvey, E. D. Crites and F. A. Crites, for ap- 
pellant. 


J. EL. Porter, contra. 


Dean, J. 

John F. Barnum and Albert R. Kennedy are lower 
riparian owners on White Clay creek in Dawes county. 
They began separate actions against three upper ripar- 
jan owners to recover for damages sustained, as alleged 
or embankment’’ erected by defendants across the chan- 
nel of White Clay creek and the consequent escape of a 


Vou. 103] JANUARY TERM, 1919. 595 


Barnum v. Handschiegel. 


large and destructive body of water over and upon 
plaintiffs’ land. The suits were dismissed as to all de- 
fendants except Joe Handschiegel, against whom Barnum 
recovered a judgment for $210, and against whom Ken- 
nedy recovered a judgment for $442. Defendant Hand- 
schiegel appealed. 

The issues in both cases are identical. Pursuant to 
agreement in the district court, they were heard together, 
and they will be disposed of here as oue «ase. 

Plaintiffs alleged that defendants maiutained on their 
land ‘‘a water storage reservoir formed by placing 
across the channel aud from bank to bank of said White 
Clay creek an earth dam or embankment about twenty 
(20) feet high, whereby a large body of the waters of 
said stream were held back upon defendants’ said land 
in storage as an ice aud fish reservoir and for irrigation 
and other uses beneficial to defendants.’’ It was alleged, 
too. that the dam was not properly constructed so as to 
prevent ‘‘injury and breaking by the ordinary high 
waters to which said creek is subject in springtime of 
each year and during heavy rains,’’ and that in March, 
1917, because of defective construction, the dam broke 
and plaintiffs respectively sustained the damage com- 
plained of. ; ; 

The answer alleged that the plans of the dam were 
submitted to and approved by the state board of ir- 
rigation, and that it was constructed and installed under 
the supervision and direction of the board ‘‘ with reason- 
able and ordinary care and skill, so that said dam was 
at all times capable of resisting the waters of said stream 
in times of ordinary, usual and reasonably to be antici- 
pated freshets, and such extraordinary flows of water 
as the defendant might reasonably have expected would 
flow down said creek.’’ It was also pleaded that the 
break in the dam was caused by ‘‘an unusual and extraor- 
dinary and unprecedented freshet and high water on 
said White Clay creek, and its said affluent, not reason- 
ably to be expected, anticipated and provided for by any 
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ordinarily prudent person, and that the same was not to 
be and was not anticipated by said defendant Joe Hand- 
schiegel in the exercise of reasonable and. ordinarily 
prudent ecare.’’ It was also alleged that the flood that 
caused the dam to break was in part increased in volume 
by an ‘‘unusual and unprecedented melting of heavy 
snows.’’ Defendant also pleaded that the breaking of 
certain dams of upper riparian owners caused such a 
volume of water to rush down White Clay creek that his 
dam was thereby destroyed ‘‘without any fault or negli- 
gence on his part.’’ That the dam was destroyed by the 
act of God, and not because of defendant’s negligence, 
was sufficienty pleaded. 1 C. J. 1177. 

Before any evidence was submitted, plaintiffs moved 
‘‘to withdraw from the consideration of the jury all 
questions in the case except the amount of damages, if 
any, sustained by plaintiffs.’’ The court ruled: ‘‘The 
motion will be sustained for the following reasons: That 
section 3444 of the Revised Statutes of 1913 provides 
for the construction and maintenance of storage reser- 
voirs for irrigation or any other useful purpose, and 
among other things provides that ‘the owner or owners 
of such storage reservoir shall be liable for damages aris- 
-ing from the leakage or overflow of the water therefrom, 
or from the breaking of the embankment of such reser- 
voir.’ In the opinion of the court this statute abrogates 
the common-law rule in cases of this kind, and makes the 
owner of the reservoir and of the dam absolutely liable 
for damages, and all damages resulting from the break- 
ing of his dam. Under the pleadings in these cases, the 
building and ownership of the dam is admitted, also its 
breaking and destruction, and in the judgment of the 
court the other defenses introduced herein and set up 
in defendants’ answers do not constitute a defense as to 
the liability of the owner of the dam for all damages 
resulting from its breaking.’’ 

The court in its ruling apparently overlooked the con- 
cluding part of section 3444, Rev. St. 1913, which reads: 
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‘*Provided, however, a reservoir constructed for the 
purpose of holding water back and raising it in order 
that it may be applied to lands of a higher level or 
given a greater head for power, shall not be considered 
a storage reservoir.’’ The bank to bank structure com- 
plained of by plaintiffs was erected in the creek chan- 
nel ‘‘for the purpose of holding water back and raising 
it’? Hence it comes within the exception of the act 
which provides that such construction ‘‘shall not be con- 
sidered a storage reservoir.’’ In view of the exception 
noted, we hold that the provision of the act in question 
that imposes liability for the breaking of the embank- 
ment of a ‘‘storage reservoir’’ does not apply to the 
breaking of a dam built across a creek channel such as 
that described in the pleadings. We do not, however, 
decide the question of the liability of an upper riparian 
owner in respect to damage arising, either from the 
construction of a ‘‘storage reservoir’? as designated in 
the statute, or from the breaking of an embankment 
thereof, that has been constructed under section 3444, 
Rev. St. 1918, because such questions are not involved 
here. 

The exception in the statute apparently recognizes a 
distinction that has been generally recognized as between 
a ‘‘storage reservoir’’ into which water is diverted from 
a natural stream anda dam that is built acrossa_ creek 
channel to raise water; the former being a use less usual, 
while the latter is a use that has been recognized and 
practised from time immemorial. At common law the 
rule is that the owner is not relieved of liability for 
damage that accrues to a lower riparian owner from the 
breaking of the bank of a storage reservoir into which 
water has been diverted unless such breaking is caused 
by the act of God or vis major. Rylands v. Fletcher, L. 
R. (Eng. & Irish) 3 H. L. 330; Nichols v. Marsland, L. R. 
(Eng.) 2 Exch. Div. 1. 

Tt seems that the owner of a dam erected across a 
natural stream for the purpose of raising water for . 
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irrigation, or power, or other useful purposes, in the 
event of damage from breaking, is liable only for negli- 
gent construction or maintenance. The act of God -is 
of course always a defense. 3 Farnham, Water and 
Water Rights, sec. 875; City Water Power Co. v. City of 
Fergus Falls, 113 Minn. 33; Lapham v. Curtis, 5 Vt. 371; 
Mayor of New York v. Bailey, 2 Denio (N. Y.) 433; 
Pollett v. Long, 56 N. Y. 200; Inhabitants of Wendell v. 
Pratt, 12 Allen (Mass.) 464; Inhabitants of Shrewsbury 
v. Smith, 12 Cush. (Mass.) 177; Gray v. Harris, 107 Mass. 
492; Moore v. San Vicente Lumber Co., 175 Cal. 212; 
Parker v. Larsen, 86 Cal. 236. Teller, J., in a dissenting 
opinion in North Sterling District v. Dickman, 59 Colo. 
169, aptly says: ‘‘The basis of the Rylands rule is the 
distinction between the natural and the nonnatural use 
of land, and it applies only in the latter case. From 
time immemorial streams have been the source of power, 
and the placing of dams on them is a natural nse of 
them. Hence, it has been generally held that for the 
breaking of such a-dam there is no liability in the ab- 
sence of neligence.’’ 

The burden of proof is upon the plaintiff; but, when he 
has established the breaking of a dam and resulting in- 
jury, he has made a prima facie case. The defendant 
must then show that the dam was not negligently con- 
structed or maintained. From the nature of the case 
it would be diffeult, if not impossible, for a plaintit to 
prove the existence of a defect in a dam that caused it 
to break. The facts attending the construction and main- 
tenance of a dam being peculiarly within the knowledge 
of the owner, he should be required to show the exer- 
cise of a degree of care commensurate with the injury 
that might occur in the event that the dam should break. 

The building of dams in creeks for the purpose of 
raising water and the construction of irrigation projects 
for the advancement of agriculture, or to obtain power, 
or for other useful purposes, is a matter of increasing 
importance in the development of the natural resources 
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of the state and of the west generally. This enterprise 
has been fostered by wise legislative enactment and its 
growth encouraged by such means as are consistent with 
safety to life and property. It is common knowledge 
that the artificial accumulation of a large body of water 
above the ordinary level by means of a dam or by 
diversion to a ‘‘storage reservoir’? may become a dan- 
gerous element if permitted to break its barriers and 
escape. Doubtless with some such thought in mind the 
legislature enacted section 3421, Rev. St. 1913, which 
provides: ‘‘ Any person, corporation or association here- 
after intending to construct any dam for reservoir pur- 
poses or across the channel of any running stream, shall, 
before beginning such construction, submit the plan of 
the same to the state board of irrigation, highways and 
drainage for their examination and approval, and no 
dam shall be constructed until the same shall have been 
approved by such board.’’ For a violation of the act 
by a riparian owner a severe penalty is provided. The 
law imposes a very great responsibility on the board, 
and it follows that the utmost care and viligance de- 
volves upon that body in the exercise of its duty in the 
premises. 

In view of the pleadings and the authorities, the trial 
court erred in refusing to permit defendant to submit 
proof of the allegations of his answer. The judgment 
is therefore reversed and the cause remanded for further 
proceedings not inconsistent with this opinion. 

REVERSED. 


E. P. Tirman, apPELLEE, v. W. C. CoopER, APPELLANT. 
FILep JUNE 23, 1919. No. 20317. 


Bills and Notes: DigecTion or Verpict. In an action on a promissory 
note, when the defense pleaded is failure of consideration, it is 
not error for the trial judge to direct a verdict for plaintiff, when 
the proof adduced by defendant in support of his plea is merely 
speculative and contingent, and has no basis of fact. 
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ApprEaL from the district court for Hamilton county: 
Grorce F. Corcoran, Junce. Affirmed. 


Fawcett € Mockett and M. F. Stanley, for appellant. 


J. H. Grosvenor, contra. 


AvpricH, J. 

This is a law action instituted to recover on a prom- 
issory note given February 8, 1913, the sum of $275 
and interest at 7 per cent. This note was given in part 
payment for the purchase price of one certain stallion. 
There was a trial to the jury, with the result that the 
trial court directed a verdict for plaintiff for the full 
amount of his claim. Defendant appeals. 

The execution and delivery of the note are admitted, 
and, as a defense to plaintiff’s action, defendant alleges 
no consideration. The horse in question was purchased 
on Ferbruary 8, 1913, and died March 18 of the same 
vear. It is claimed that the plaintiff misrepresented 
the health and general condition of the horse, and that 
at the time of the purchase, or thereabouts, the horse 
was afflicted with a rupture ‘‘along the diaphragm in. 
the rib tissue—along the back and upper part of the 
intestines and as far back as the kidneys, and the lungs 
were somewhat abscessed; the breach was right over the 
lungs, and that seemed to be the seat of the inflam- 
mation.’? This was shown by a post mortem exami- 
Naiion .wuich was Lad by a competent vetévifiavian. AU 
parties agree that the conditions as found by this post 
mortem was the real cause of the animal’s death. Now, 
the question is: Did the horse have this rupture at the 
time of the purchase, or thereabouts? Was it afflicted 
with this fateful situation at the time the contract was 
made and the horse delivered? 

There is no fact brought out as to whether the horse 
was afflicted with the rupture that caused his death at the 
time of purchase. When the horse was afflicted with this 
rupture and these conditions which led to its death is 
only a theory, and not a fact. There is no question 
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but what the horse died from the inflammation arising 
from the rupture; but the question is: What was the 
ultimate cause of this rupture, and, further, when was 
it produced? From the evidence as disclosed in the 
record, that is a mere theory, a mere speculation, so 
remote and so contingent as to be wholly unreliable as 
a basis for a verdict. This rupture, it is admitted, was 
from six to ten inches long, and just ahead of the 
stomach, over the lungs, and it was lengthwise of the 
stomach through the inner tissue and inner muscle, and 
it did not break through the outer tissue, and con- 
sequently left a sack there, and the food had leaked 
through. This appears from the evidence of Dr. Powers, 
it being admitted that the time this affliction of the 
horse occurred it was mere speculation, and is only an 
opinion at the best as to what was his condition in regard 
to this malady at the time of purchase. This being 
true, there could be no ultimate fact for the jury to 
pass upon. ‘‘From your examination of the breach, 
or this cut, and from the circumstances of it, what is 
your opinion as to how long a horse affected that way 
would survive a wound of that kind?’’ This was a 
question propounded to Dr. Powers, veterinarian. His 
reply was: ‘‘That is a pretty hard question to answer, 
Judge, because as I said—the conditions—he might last 
much longer under certain conditions than others; it 
would only have to be a matter of opinion, that is all. 
Q. What is that opinion; Mr. Powers? A. Why, the con- 
dition of that breach, in my opinion— The Court: I 
don’t think that is the question. The question is, how 
long he would live. A. I can give my opinion; and I 
say that, in the condition I found the breach, the horse 
might live, in my opinion, he might live two weeks, and 
he might die in three or four days: Inflammation would 
have to set up and get to the vital parts, and he might 
live quite awhile. I wouldn’t want to make a statement 
as to how long he would live.’’ Further on in the 
questions propounded to Dr. Powers, this question was 
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asked: ‘‘Do I understand from your statement that 
this is merely a matter of opinion, or conjecture? A. 
Just simply an opinion, because it is the first case I ever 
had like it and I couldn’t find any very good authority 
on it.. Q. And do you mean for the jury to understand 
that from that examination you were not, in that 
particular case, able to tell how long that breach had ex- 
isted? A. No, sir, I don’t know.’’ 

This is the evidence of the defendant’s witness, and 
he would be presumed to give the most favorable view 
possible under the facts, and from the defendant’s own 
theory, and from his own witness, we are unable to 
state whether this breach, or rupture, afflicted the horse 
at the time of the purchase, or whether it was in the 
condition that it was found at the time of the post mort- 
em. There is nothing definitely known as to the cause of 
this breach or rupture; or when it occurred. Then a 
proposition like this submitted to the jury would simply 
allow them to delve into the realm of speculation, and if 
they found a verdict it could not be based upon fact, 
but upon mere speculation. In our opinion, in this theory 
of the defendant’s case, he has not made a successful 
defense. 

The next proposition, although rather remote, and we 
hardly see what materiality there is in it, is on the 
question of the insurance. It appears from the record 
tbat une Call, a member of the association that owned 
the horse, wrote insurance ou domestic animals, and 
that he solicited the defendant for insurance upon this 
horse, and it was agreed that the horse should be insured 
for $500, with a premium of $50. The record disclosed 
that is as far as the transaction ever got; that neither 
party ever solicited the other to complete the transaction, 
and it was left entirely open, with the result that at the 
time of the horse’s death, through the carelessness of 
both parties, the horse was never insured. Then, from 
all the record and the evidence of the case, we think the 
trial judge was right in directing a verdict for the 
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plaintiff, as the defendant did not offer any tangible 
evidence productive of real facts that would in any way 
show why he should not be held as liable on the note he 
gave for the purchase price of this horse. 
Therefore we conclude the verdict of the jury and the 
finding of the court must be 
AFFIRMED, 


SEpewick, J., concurs in the conclusion. 


Stare, EX REL. Grorce H. Hucuss, revator, v. FRANKLIN 
R. Hocrsoom, RESPONDENT. 


Firep June 23, 1919. No. 20949. 


Elections: NoNparTISAN Jupictary AcT: Writtne Names ON Battot. 
Under the nonpartisan judiciary act, the voter may write in 
upon the primary election ballot the name of any person as his 
choice for nominee for the office, and such votes shall be counted; 
and ‘‘the two persous who received the highest number of votes 
in said primary” shall have their names placed on the ballot 
for the general election as the nominees for judges on the non- 
partisan judiciary ballot. Rev. St. 1918, sec, 2211. 


Original application in quo warranto to determine 
right to office of county judge. Writ allowed. 


J. B. Barnes, George W. Ayres and W. E. Hill, for 
relator. 


Henry E. Dress and John A. Miller, contra. 


ALpRICcH, J. 

This is an original action in quo warranto, brought in 
this court to test the right to the office of county judge 
of Logan county, of the respondent, Franklin R. Hoge- 
boom. The relator and claimant to the office is George 
H. Hughes. 

At the primary election on August 21, 1918, the name 
of the respondent was printed on the primary ballot as 
a candidate for the nomination of county judge in and 
for Logan county. 
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The relator did not file for this office, but nine voters 
wrote his name in and put a cross opposite his name, and 
the canvassing board counted these votes for him. The 
respondent received 191 votes at this nonpartisan pri- 
mary election, and the relator received 9 votes, and. at 
the general election following in November the names 
of the respondent and the relator were printed upon 
the official ballot and voted for at the regular November 
election; the relator receiving 200 votes and the respond- 
ent 180. The relator at the close of the primary election 
and within ten days paid his filing fee of $10 as is 
required by the statute.- At the close of the official 
election in November, 1918, both respondent and relator 
filed the required oath and bond as county judge, and 
the county board approved both bonds, not knowing to 
whom the office belonged. The respondent is in pos- 
session of the office and refuses to relinquish it to the 
relator, and the relator brings this action. The county 
clerk, notwithstanding the relator received a majority 
of the votes cast at the election for county judge, had 
nevertheless issued a certificate of election to the re- 
spondent. 

One of the issues to be determined herein is: Was the 
relator, George H. Hughes, legally nominated at the 
primary? The second question is: Should the ballots 
cast for relator at the general clection be considered 2g 
legally electing him? It is obvious in the general election 
laws of this state that nonpartisan law predominates and 
must be taken into consideration in the election laws of 
our state, and that these laws must be so interpreted 
as to provide that a voter shall have his free and un- 
trammeled choice of a candidate for office. This is funda- 
mental and one of the essential requisites to a citizenship 
that is the responsible architect for free institutions. 
State v. Yankee, 129 Wis. 662. 

In order that a voter may exercise his free choice in a 
candidate for public office, and in order that he might 
not further be hemmed in and bound by some arbitrary 
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rule, the law provides, among other things, in section 
1995, Rev. St. 1913: ‘‘In each division, and beneath all 
candidates placed there by nomination or petition, a 
blank space shall be provided, into which electors may 
write the name of any person for whom they wish to 
vote and whose name is not printed upon the ballot.’’ 
So it was never the intention of the legislature to limit 
the voter to the candidate whose name is printed on the 
ballot, but left him to the choice of writing in the name 
of any person for whom he wished to vote. Section 2211, 
Rev. St. 1913, amended in chapter 37, Laws 1917, being 
a portion of the nonpartisan judicial act, provided: ‘‘In 
all other respects the general laws in force in this state 
' respecting the holding, conducting and declaring the re- 
sults of any such general election shall apply so far as 
the same are applicable and not inconsistent with the 
provisions of this article.’’ Thus it is plain this judicial 
act provides that every section of the election laws of 
this state shall be read into and become a part of this 
act in so far as they are not in conflict with the provi- 
sions of the act, and necessary to its plan and purpose, 
and every printed official ballot of this nonpartisan judi- 
cial act provides, according to law, a blank space for the 
voter to write in the name of any one whom he wishes 
to vote for. In other words, it is the statutory provision 
of the. clection laws of this state that a blank space 
be left for persons not named ‘‘in each division, and be- 
neath all candidates placed there by nomination or pe- 
tition, a blank space shall be provided, into which electors 
may write the name of any person for whom they wish to 
vote and whose name is not printed upon the ballot.’’ 
Rev. St. 1913, sec. 1995. Thus it is the policy of the 
election laws of this state to make the provision so lib- 
eral and unhampered that a voter can exercise the right 
of suffrage for whomever he pleases, and shall not be 
bound to vote exclusively for those whose names are 
printed on the ballot, but for any one whom he chooses to 
vote for, by writing in his name and placing a cross 
opposite. 
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Section 2209 provides: ‘‘All candidates for * * * 
county judge, shall file with the officer whose duty it 
is to issue the certificate of election to the aforesaid 
officers, a statement of such candidate in substantially 
the following form.’’ Then follows the form and peti- 
tion of affidavit for judge. In section 2210 there is pro- 
vided the form and the nonpartisan ballot for judiciary 
officers; also this same section provides: ‘‘In all other 
respects the paper ballot to be used in such primary 
shall be the same as authorized by the ‘Australian ballot 
law’ of this state. In printing the aforesaid ballot, the 
names shall not be arranged alphabetically, but shall be 
rotated according to the following plan.’’ It is also pro- 
vided in this same section that ‘‘the general primary 
laws of the state, except in so far as the same have 
been modified and changed by the provisions of this 
article, shall govern and control.’’? Thus it is clear that 
these sections of the nonpartisan judiciary act are to be 
considered as a part of the general primary law of the 
state, except in so far as the primary law has been 
modified and changed by the provisions of this section 
just quoted. 

Then it is plain under the provisions of the section 
just quoted and the provisions of the primary clection 
law that, when the voter at the primary election wrote 
in the name of the relator and placed a cross opposite, 
the votor was CxCrcising, Hut uuly Wis siatutory right, but 
as well the right recognized by the general election laws 
of this state. 

The respondent and the relator appeared to have been 
the only candidates who received the highest number of 
votes at the primary election, and therefore were entitled 
to have their names printed upon the ballot for the 
genera) election that followed in November. This sec- 
tion 1995, Rev. St. 1913, provides for a ‘‘blank space to 
be left to vote for persons not named.’’ Thus when the 
name of the relator was written in by nine voters at 
the primary election, these votes were cast in and by | 
authority of a statutory provision that gave the author- 
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ity to the officers to place the name of the relator, to- 
gether with that of respondent, upon the ballot for the 
general election in November. It thus appears from the 
various provisions and from the general election laws of 
this state that the relator was duly and legally nominated 
at the election held on August 21, 1918. Now the re- 
spondent had from the 21st of August, 1918, up to any 
time before the general election to raise the objection 
that he raised in this proceeding. This court has held 
that, if an objection is to be raised, it must be done be- 
fore the general election. State v. Norris, 37 Neb. 299. 

The general purpose of ‘holding an election is to deter- 
mine the intention and choice of electors of the state 
and nation as to what is their manifest desire, and as 
to who shall perform the duties of a certain political 
office, and the only way to ascertain this is from the 
ballot, and whatever there may be in the preparation of 
such ballot, these cannot be urged for the first time 
after the election, because this method would clearly 
defeat the express intention of the voter, and that is 
the fundamental purpose of holding an election; so then 
it follows that the voters of the state cannot be limited 
to those candidates who have filed their names or their 
petitions to be placed on the ballot at the primary, and, 
in order to have the proceeding free and untrammeled, 
it is permissible both by statute and by custom for a 
voter to name his own candidate, and the name of the 
person so written in and voted for by the elector has 
the same standing as though his name were printed on 
the ballot. This proceeding then was commenced some 
time after the election in November, when it is the law 
of the state that, whatever objection respondent might 
have to urge, it should be instituted in the proper forum 
sometime between the primary election in August and the 
general election in November. 

To allow proceedings to be instituted any time after 
election would simply mean the defeat of the clearly 
expressed intention of the voter. Tutt v. Hawkins, 53 
Neb. 367. So important is the policy that a voter shall 
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have the privilege of voting for whomever he pleases 
that some states have gone so far as to hold that where 
at the same election a county judge was to be elected 
for an unexpired term, and one for a succeeding full 
term, and after several nomination papers were signed 
by qualified electors, the candidate changed them by in- 
terlining the words for the unexpired term, though by 
reason of such alteration the party was not legally 
nominated to fill the unexpired term, the votes cast for 
him for such office at the election should nevertheless 
have been counted in his favor. State v. Bunnell, 131 
Wis. 198. It would therefore seem as a matter of law 
that the relator had the right to have his name placed 
upon the ballot at the general election in November. 
Thus it appears from the record that the relator and 
the respondent were both nominated at the general 
primary election. Then it follows that at the general 
November election he would be elected who received the 
highest number of votes cast at this election. The rec- 
ord discloses that at the general election in November 
following the primary in August, 1918, the relator receiv- 
ed the majority of all the votes cast at this general 
election, and therefore was elected, and is entitled to 
hold the position of county judge in and for the county _ 
of Logan, this state, and the county clerk in issuing the 


atiuurity of law, and this arbitrary, illegal act cannot 
be sanctioned or recognized by this court. The title, 
possession, honor and emoluments of the office of county 
judge in and for Logan county belong to the relator 
herein; he having received a majority of the votes cast 
at the last general election for this position. The re- 
spondent is herewith ordered to turn over to the relator 
herein all books, records and property belonging to the 
office of county judge of Logan county, and the county 
clerk of this same county is hereby ordered and directed 
to issue to the relator herein a certificate of election. 

JUDGMENT OF OUSTER. 

Sepewick, J., concurs in the conclusion. 
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Joun E. Baird, appetter, v. Unton Muruat Lire Insur- 
NcE CoMPANY, APPELLANT.” 


Fitep June 28, 1919. No, 20529, 


1. Insurance: AuTHoRITY oF AGENT: Estimate. “An agent of a life 
insurance company, the limitation of whose power is set forth in 
the application for insurance, which limitation is expressly called 
to the attention of the applicant, cannot vary the terms of the 
policy by an estimate of results of the policy attached by him 
thereto.” Kaley v. Northwestern Mutual Life Ins. Co., 102 Neb. 
135. q 

TENDER: SUFFICIENCY: Watver. An insurance company 

offered to pay insured the amount due him under its contract 

of insurance, but did not make'a formal tender of the money. 

Insured refused to accept the sum offered and demanded a greater 

amount. Held, a more formal tender was not necessary to relieve 

insurer from liability for interest and attorney’s fees; it appear- 
ing that a more formal tender of the money would not have been 
accepted. 


AppzEAL from the district court for Lancaster county: 
P. James Cosarave, Jupce. Reversed. 


Hainer, Craft & Lane, for appellant. 
Lincoln Frost, contra. 


Morrissey, C. J. 

Action to recover on a tontine life insurance policy. 
The amount in dispute is $1,439.55, being the difference 
between the sum claimed by plaintiff from the surplus 
under a ‘‘rider’’ or slip attached to the policy and the 
amount found due by the company’s actuary on the 
policy without the rider. The item of $2,579.25 payable 
from the reserve is not in dispute. There was judgment 
for plaintiff for the full amount, and defendant appeals. 

What is the contract between the parties? November 

1896, plaintiff made application to defenJant for a 
policy in the sum of $5,000 under the tontine plan, pay- 
able in 20 years. The application contained the follow- 


*On rehearing, interest, costs and attorney’s fees allowed. See 
104 Neb. p. —— 
103 Neb.—39 
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ing provisions: ‘‘I hereby agree that this application 
and the policy hereby applied for, taken together, shall 
constitute the entire contract between the parties hereto 
* * * and that the distribution of surplus which may 
be adopted and approved by the company is hereby ac- 
cepted by me in my own behalf, and for every person 
who shall have any interest in the policy now applied 
for.’’ The policy contained the following provision prom- 
inently displayed in large type: ‘‘No agent nor any 
other person except the president, vice president, secreta- 
ry or actuary, has power to alter or change in any way 
the terms of this contract, or waive any of its terms or 
conditions or any forfeiture. Any change in, or waiver 
of, the terms or conditions of this contract by said 
officers, must be in writing.’’ 

The policy is dated Portland, Maine, November 25, © 
1896. It was mailed to Mr. A. D. Workman, the manag- 
ing agent of defendant at Kansas City, Missouri. It was 
forwarded from Mr. Workman’s office to plaintiff with 
the rider, partly printed and partly written, attached. 

Plaintiff claims that this rider forms a part of the 
contract and seeks to recover thereunder. Defendant. 
tenders payment under the terms of the policy as it left 
its home office executed by the officers of the company, 
and denies the authority of Workman to change the 
terms of the policy, or that it had any knowledge of 
such attempted change until after the expiration of the 
tontine period, when the insured made his claim there- 
under. It points to the language of the application sign- 
ed by plaintiff wherein he agreed that the application 
and the policy, taken together, should constitute the 
agreement between the parties; that the policy expressly 
provides that no agent should have authority or power to 
alter or change the terms of the contract; and that in 
the application plaintiff agreed that ‘‘the distribution of 
surplus which may be adopted and approved by the com- 
pany is hereby accepted by me in my own behalf and for 
every person who shall have interest in the policy now 
applied for.”’ 
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There is some dispute as to the construction to be given 
the rider; but unless it became a part of the policy its 
language is not material. First, it may be noted that the 
policy is dated Portland, Maine, November 25, 1896, while 
the rider is dated Kansas City, Missouri, December 1, 
1896. The policy is executed by the president and the 
secretary of the company, officers authorized under the 
terms of the policy to write such contract. The rider 
shows upon its face that it was not executed at the home 
office of the company and that it was executed six days 
subsequent to the execution of the policy. It is not 
signed or executed by any officer of the company, but 
is signed by a mere agent. Plaintiff, however, asserts 
that the company had notice that this rider was attached 
because, when he received the policy, he discovered that 
in making a copy of his application an error had occur- 
red; that he thereupon wrote the agent, Workman, calling 
attention to this error; that Workman then wrote plain- 
tiff to send the policy to him and he would have this 
correction made at the home office. Plaintiff testifies 
that thereupon he sent the policy to Workman, and that 
subsequently it was returned to him with the correction 
made, and that all the time this rider was attached. 
Whether these circumstances, if standing alone, would be 
sufficient to bring home to the company knowledge of 
the existence of this rider, it is not necessary to decide, 
for the record contains the positive testimony of the 
secretary of the company that such knowledge was not 
brought home to the company. Nor does the record show 
that the policy was sent to the home office by Workman. 
Tf this rider is not a part of the contract, then the amount 
tendered by defendant, if it was a full and complete 
tender of that amount, is admitted to be all that was 
due. 

_In Kaley v. Northwestern Mutual Infe Ins. Co., 102 
Neb. 135, was presented a question similar to that pre- 
sented in the instant case. A Wisconsin contract was in 
suit, and both parties relied upon the decisions of the 
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Wisconsin courts. The opinion points out the holdings, 
not only of the Wisconsin courts, but of other courts of 
last resort where riders are attached by an agent. The 
concluding discussion is applicable here, but we quote 
only from the syllabus: ‘‘An agent of a life insurance 
company, the limitation of whose power is set forth in 
the application for insurance, which limitation is ex- 
pressly called to the attention of the applicant, cannot 
vary the terms of the policy by an estimate of results 
of the policy attached by him thereto.’’ Adhering to this 
rule, we hold that the rider in this case did not become 
a part of the contract between the parties. 

The sole remaining question is whether the tender 
made by defendant is sufficient to relieve it from lability 
for attorney’s fees and interest due since the date of 
tender. It does not appear that a formal tender of the 
amount was actually made in cash, but the testimony of 
plaintiff and his attorney is to the effect that defendant 
offered to pay the amount we find to be due. Plaintiff 
insisted upon payment of the amount for which this suit 
was brought. The parties were unable to agree upon an 
amount. It appears that defendant was ready and will- 
ing to pay the amount thus fixed, but plaintiff refused 
to accept it in full settlement. Under these conditions, 
an actual tender of the amount in money would not have 
been accepted, and a wore fusmai tender than that 
which was made was waived by the conduct of plaintiff. 

It follows that plaintiff is not entitled to a judgment 
for attorney’s fees, interest, or costs. The judgment 
of the district court is reversed and the cause remanded. 


. REVERSED. 
Lerton, J., not sitting. 
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Lavra §. LrermMan, aPpELLANT, v. Cari VIpRA, APPELLEE. 
Firep June 28, 1919. No. 20543. 


Forcible Entry and Detainer: Direction or VERDICT. When on the trial 
of a suit in forcible entry and detention it appears from the 
evidence of plaintiff that she had neither the title nor the right 
to possession of the real estate when suit was instituted, it is 
not error to direct a verdict for defendant. 


AppEaL from the district court for Holt county: RoBerr 
R. Dickson, Jupcr. Affirmed. 


Edward H. Whelan, for appellant. 
D. L. Jouvenat, contra. 


Morrissey, C. J. 

This suit originated in a justice court, where plaintiff 
instituted proceedings in forcible entry and detention to 
recover possession of a tract of jand. Suit was filed 
August 21, 1917. On appeal to the district court there 
was an instructed verdict for defendant. Plaintiff ap- 
peals. 

Plaintiff alleged that, on or about August 11, 1917, 
defendant entered upon and took possession of the prem- 
ises involved. Plaintiff holds title under a deed execut- 
ed by the former owner, bearing date August 8, 1917. 
The exact date of delivery is not shown. Defendant 
claims under a lease from the former owner. On the 
trial plaintiff admitted by her testimony that she had 
not received the deed, and that the consideration there- 
fer had not been paid, until after the institution of the 
suit. 

In order to recover, plaintiff must show her right to 
possession on the date suit was commmenced. The deed 
not having been delivered, nor the consideration paid, 
there was no question for the court to submit to the jury, 
and a verdict was properly directed for defendant. 
AFFIRMED. 
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Nye-ScHNEIDER-FowWLER CoMPANY, APPELLANT, v. J. F. 
RoESER ET AL., APPELLEES. 


Fitep June 28, 1919. No. 20437. 


1. Schools and School Districts: PusLic BUILDING: BoND oF CoNTRAC- 
Tor: Construction. The statute which requires public officials 
to take a bond from a contractor to pay for labor and materials 
used in constructing a public building is absolute, and the con- 
tract and the bond will be construed to protect such laborers and 
materialmen if the terms of the contract and bond are ambiguous, 
or if they will admit of such construction. 


: Contract: Bonp: Presumption. If the contract provides 
that a bond shall be given, but does not name any conditions to 
be inserted in the bond, it will be presumed that the intention 
of the parties was that the statutory bond should be given. 


: ConstTRUCTION. In such case, if the bond 
contains the conditions usually inserted in a bond for construc- 
tion of a private building, with a proviso that of itself would 
imply that it was for the protection of laborers and materialmen, 
the contract and bond, taken together, will be so construed. 


: CONSTRUCTION oF SCHOOLHOUSE: BoNp: Lanor AND MATERI- 
ALS. A contract and bond “for the erection and completion of a 
school building ’’ contemplates that the contractor will furnish the 
labor and materials, and the bond undertakes that he will do so, 
and, liberally construed as an attempted compliance with the 
statute, it includes payment by the contractor for the labor and 
materials. 


SURETIES: Walver. The statute requires 
two sureties upon sucb bond, but if there is but one surety, and 
the bond names him as the sole surety, and he knows that it is 
not intended that any other shall join him as surety, by signing 
he waives the defect. 


$ : ACCEPTANCE: VaLipiry. If a bond is ac- 
cepted and acted upon by the school board, it amounts to approval, 
and the bond will not be held void because the contract pro- 
vides that it may be approved by the cashier of a bank, nor be- 
cause it nominally runs to the district by name instead of to 
the board. i 


Appean from the district court for Fillmore county: 


Rateo D. Brown, Juper. Reversed. 
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Courtright, Sidner & Lee, for appellant. 


George H. Hastings, Charles H. Sloan, Frank W. Sloan 
and J. J. Burke, contra. 


SEpGwick, J. 

The defendant Roeser contracted with the school dis- 
trict to erect a school building, and gave a bond as con- 
tractor, and this action is by the materialman and is 
against the principal and surety on the bond. The de- 
fendants demurred geuerally to the petition, which was 
sustained, and the action dismissed, and the plaintiff has 
appealed. The contract is very indefinite, uncertain, and 
incomplete. Some of the necessary provisions of any 
such contract are supplied in the terms of the bond, 
but the bond is not a compliance with the statute. It 
contains no provision for the payment of laborers and 
materialmen as the statute (Rev. St. 1913, sec. 3840) 
requires; and it is contended that the law will not ‘‘read 
into such an attempted bond all that it should contain.’’ 

There are many decisions of this court which announce 
principles or use language that might be applicable to 
some phases of a case like this. Before our statute 
(Rev. St. 1913, sec. 3840) was enacted in 1889 (Laws 
1889, ch. 28), the laborer or materialman who furnished 
labor or material for the erection of a public building 
had no protection except the responsibility of the con- 
tractor, and such bond as the contractor and the public 
officials miglit see fit to provide. A laborer who was in 
the habit of relying upon the mechanics’ lien law fre- 
quently found that he had worked upon public buildings 
without compensation. Then the statute was enacted 
requiring absolutely that one who contracted to build a 
public building which would not be subject to mechanics’ 
liens must give bond to pay laborers and materialmen. 
Contractors have not always obeyed this statute. Some 
have tried to evade it and so profit by the work of a 
laborer without paying for it. Others have intended to 
comply with the law, but have failed to condition the 
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bond given as the statute requires. Cases of the latter 
kind have led to divergent decisions. Courts of the 
different states are not in harmony, and it may be that 
even the decisions of this court are not altogether con- 
sistent. If the case is that of a laborer who has per- 
formed a few days’ labor relying upon the public to pay 
for the public improvement, and the public has paid the 
wrong party and has not required him to secure the 
laborer, his case will be presented with great earnest- 
ness and will generally be supported by citations of 
authorities. On the other hand, if the contractor suc- 
ceeds in getting an inexperienced surety who is led to 
suppose that the public officials will see that the laborer 
is paid for his work, as an individual would be compelled 
to do by the mechanics’ lien law, his case will be as 
earnestly and vigorously presented. The one case may 
be disposed of with consideration of the text, ‘‘The 
laborer is worthy of his hire.’’ In the other, the legal 
maxim will be invoked that a surety is the favorite of 
the law. 

In the case at bar, it must be remembered that the 
statute is absolute. It requires that when public build- 
ings are to be constructed, not subject to mechanics’ liens 
for the protection of laborers and materialmen, a bond 
must be given for their protection in leu of the me- 
chanic’s lien upon the private buildings The bond in 
this case refers to the contract, and is an attempt to 
comply therewith. The contract is very ‘inartistically 
worded. The contractor expressly agrees to give bond, 
and names the amount of the bond, but does not state 
the conditions of the bond. Any trifling conditions of 
the bond which the contractor might see fit to specify 
therein would be a compliance with his contract, upon 
the present theory of these defendants. Both parties to 
the building contract were required to know that the law 
requires a bond and directs its conditions. It was there- 
fore unnecessary to state in the contract what the con- 
ditions of the bond shall be. This language of the con- 
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tract shall have all the force of an express agreement 
to give a bond conditioned as the statute provides. ° 
The bond contains a formal statement of the con- 
ditions, as follows: ‘‘The conditions of the foregoing 
obligation is (are) such that if the principal shall, well 
and truly, indemnify and save harmless the said obligee 
from and (any) pecuniary loss resulting from the breach 
of any of the terms, convenants and conditions of the 
said contract on the part of the principal to be per- 
formed, then this obligation shall be void.’’ This state- 
ment of the conditions of the bond might be proper in 
case of a contract between private individuals, and, 
as said in Sailling v. Morrell, 97 Neb. 454, it was ap- 
parently inserted by mistake in this bond. In that case 
the bond recited: ‘‘The surety shall not be liable under 
this bond to any one except the owner.’’ And the court 
said: ‘‘If this clause in the contract is to be upheld in 
a case where the contract is for work upon public prop- 
erty, against which no lien can ever exist, then the enter- 
ing into such a bond is a delusion andasnare. * * 
It is too evident for serious thought to the contrary that 
the bond used in this case was the form of bond 
generally used for contractors under contracts for the 
construction or repair of buildings for individuals or 
private corporations, where, in case of a default on the 
part of the contractor to pay for the materials furnished 
and labor performed, a lien would attach. Such a clause 
has no place in a bond given for the faithful performance 
of a contract upon a public building. That it was not 
stricken out of the form of bond used in this instance 
may have been an oversight on the part of all parties 
concerned at the time the bond was executed.’’ This 
language is more applicable to the present case, the 
contract here being to give a bond without naning the 
conditions, which would clearly be a statutory bond; 
and this formal statement of the conditions in the bond 
is followed in the same sentence by the following: ‘‘Pro- 
vided, however, that this bond is subject to the following 
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conditions and provisions: First, that no liability shall 
attach to the sureties unless in the event of any default 
on the part of the principal in the performance of any 
of the terms, covenants, or conditions of the said con- 
tract.’’ Under the circumstances, the statement that no 
liability shall attach unless there is a default on the 
part of the principal in the performance of the terms 
of his contract shows clearly that the understanding of 
the parties was that in case of such default there should 
be liability. 

The contract was ‘‘to erect a school building’’ for a 
specified price, and the bond construes this to mean 
that the contractor was bound ‘‘for the erection and 
completion of the school building.’’ He could not erect 
and complete the school building without furnishiug the 
labor and materials, and the bond undertakes that he will 
do so. Labor and materials were furnished under this 
contract, and it must be construed that they were fur- 
nished according to the contract by the contractor him- 
self. The labor and materials would not be his to fur- 
uish without payment therefor, and therefore the con- 
tract and the bond include payment by the contractor 
for the labor and materials. We have frequently decided 
that, if a bond is given with ‘‘reference’’ to a statute, 
the provisions of the statute will be considered as in 
the hond. It appears that the contractor and his surety 
knew that they were contracting with reference to a 
public building, and that the statute requires in such case 
that a bond should be given. For the reasons stated, we 
conclude that they contemplated and intended to comply 
with this statute in giving the bond. If so, of course the 
bond was given with reference to the statute. 

The statute requires two sureties on such bond, and, 
_ when signed by only one surety, ‘‘he is not liable there- 
on; the bond not being perfect on its face, unless he 
waive the defect.’’ Cutler v. Roberts, 7 Neb. 4. But 
when a surety signs a bond that specifies upon its face 
that only one surety will sign, the party who is recited 
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in such bond as surety does by signing it ‘‘waive the 
defect.’’ The fact that the obligee named in the bond 
is the district itself instead of the district board, and 
that the contract provides that the bond may be ap- 
proved by the cashier of a bank, will not relieve the 
surety from liability thereon, since the board accepted 
the bond and acted thereon, which amount to approval. 
The board might have refused to accept such a bond. 
In this view of the case, the petition states a- cause 
of action and was not subject to a general demurrer. 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 
REVERSED 


CornisH, J., dissenting. 

The promise in the contract was to ‘‘save harmless 
the said obligee from pecuniary loss resulting from the 
breach,’’ etc. The obligee has suffered no pecuniary loss, 
and yet we are holding the surety on the bond liable for 
loss suffered by third parties, strangers to the contract, 
and in a case where it cannot be said that any promise 
was made for their benefit, unless we say that the parties 
intended the statutory bond. The opinion says: ‘‘It 
(the contract) contains no provision for the payment of 
laborers and materialmen as the statute requires.’’ Is 
not the situation then clear? A provision intended, or 
possibly intended, is not inserted. Must we not then say 
to the plaintiff, as we said, in substance, to the plain- 
tiff in Perkins County v. Miller, 55 Neb. 141: ‘‘You can 
recover only upon the contract as made and alleged. If 
written contrary to the intention of the parties in 
omitting a provision intended by them, then your remedy 
is to have the contract reformed so as to express the 

_true intent of the parties.’? This has been the law from 
time immemorial. For a special statute or another writ- 
ing to become part of the written contract, it must he 
incorporated in it, in words clearly showing an intention 
to do so. The opinion agrees that it was not so in- 
corporated, but appears to hold that we can read the 


oe 
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statute into the contract, because, by a process of what I 
regard as unsound reasoning or innuendo, we persuade 
ourselves that the parties may have or should have so 
intended. Do we not know that the fact, in all probabili- 
ty, is to the contrary—that this surety, an ignorant 
man, signing for his friend without consideration, and 
heretofore a favorite of the law, never knew of the 
statute, and only thought he was promising to save the 
obligee harmless? There is no rule of law that a statute 
like this can be read into the contract, whether incor- 
porated or not. J know of no text-book writer or deci- 
sions of other states so holding. This is because the 
statute does not undertake to say what the contract 
shall be between the school officers and this particular 
surety. It prescribes a duty for the school officers alone, 
who may be liable for negligence to any person injured 
by their failure to perform. A contractor does not 
‘*disobey’’ the law, as the opinion says, in failing to give 
the statutory bond. He may refuse to give it, or be 
unable to give it, or ignorantly fail to give it, in any of 
which cases he is only liable ou his contract as made. 
But his (the contractor’s) intention or liability is not 
in point. Surely the surety cannot be held liable for 
some secret intent of the contractor, undisclosed to him, 
and, as the opinion says, not expressed in the contract. 
The law is read into any and all contracts only in so 
far as the law is applicable to the contract as written. 
Tf a contract is ambiguous or uncertain, then it is either 
void or subject to testimony to explain the ambiguity. 
Here we are denying to the surety the right to prove 
by the testimony of all the parties that he did not intend 
to have inserted in the contract the provision in question; 
the opinion itself showing thaf it was not so inserted. 
Let us suppose that testimony were taken which would 
show (as it probably would not) that at the time the 
surety signed the bond he was told of the statutory bond 
and had peremptorily refused to sign such a bond. Then, 
{ would like to know by what law he could he held 
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liable except upon the bond which he does sign. The 
law never makes the contract between the parties except 
in those cases where the law undertakes to say what 
the contract shall be, as sometimes in insurance law. The 
citizen is left free to’ contract in his own way and is 
bound only by the terms of the contract as made. 

When courts begin to interpret contracts differently 
from their true intent, they enter a most dangerous . 
field of innovation. lollowing such a rule, it will easily 
come about that the citizen’s rights in his dealings with 
others will be determined by his or the others’ social - 
status. Labor will be degraded, not helped, and the 
citizen’s most valuable right of freely contracting denied. 
I have discussed one phase of the question involved 
in my dissent in Forburger Stone Co. v. Lion Bonding & 
Surety Co. ante, p. 202, 208. 


Orro Rappatz, APPELLEE, v. JOHN H. CHRISTNER, DEFEND- 
ANT; CHarutes A. READY, APPELLANT, 


Ficep June 28, 1919. No. 20461. 


1. Appeal: StratuTe Limirinu Troe. Statutes shortening the time 
within which appeals or proceedings in error can be taken do 
not, in the absence of language showing clearly a legislative in- 
tention to the contrary, apply to judgments, decrees, or orders 
rendered or entered before such statutes took effect. 

2, Action: VENDOR AND PURCHASER: JOINT CoNTRACT. A_ contract 

“by and between John H.Christner and Charles A. Ready «© - * 

of the first part,’’ and the plaintiff, ‘‘of the second part,” agreeing 

that the party of the one part sells to the party of the other 
part certain described lands, is the joint contract of Christner anc 

Ready; and an action for failure to perform the same may be 

brought against them jointly, although it appears on the face of 

the contract that the lands described therein are owned by them 
in severalty. } 

Vendor and Purchaser: ConTrAcT: ABSTRACT. The agreement to 

“give a good and sufficient warranty deed and abstract” con- 

templates that the abstract will present a merchantable title, which 

is clear as shown by the record, and does not require litigation to 
complete it. 


ee 
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APPEAL feo the district court ton Newnha astiriby: 
Joon B. Raver, Jupce. Affirmed. 


H. A. Lambert, Fred G. Haeeey and Charles <A. 
Ready, for appellant. 


C. A. Robbins, contra, 


SEDGWICK, J. 

There was a motion in this case to dismiss ihe appeal 
on the ground that the same was docketed in this 
court within the time prescribed by statute. The legis- 
lature amended the statute in regard to the time for 
docketing an appeal (Laws 1917, ch. 140), changing the 
time from six to three months. This court has here- 
tofore followed the rule announced in the note wnder 
Wilson v. Kryger, 26 N. Dak. 77, in 51 L. R. A. n. s. 760, 
as follows: ‘‘It is a general rule of construction that 
statutes shortening the time within which appeals or 
proceedings in error can be taken do not, in the absence 
of language showing clearly a legislative intention to 
the contrary, apply to judgments, decrees, or orders 
rendered or entered before such statutes took effect’’— 
and, applying that rule, we overruled the motion in this 
case. 

This plaintiff contracted to purchase from the de- 
fendants a tract of land of about 400 acres in Hayes 
county, Nebraska. When the abstracts of title were 
presented, the plaintiff refused to accept the title as 
not marketable, and brought this action to recover from 
the defendants the amount which he had paid upon the 
contract. 

The action was brought in Nemaha county, where the 
defendant Christner resided, and summons was sent to 
Hayes county and served upon the defendant Ready 
there, where he resided. The defendant Ready object- 
ed to the service on the ground that there was no joint 
liability of the defendants under the contract. This 
objection was overruled, and it is now insisted that this 
ruling was erroneous. It appears that these defendants 
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did not own the land jointly, but each held title to a dis- 
tinct portion thereof, and it would seem from the evi- 
dence that the parties all understood that each de- 
fendant was to receive a certain part of the purchase 
price as the consideration for his land; but the contract 
was a joint contract on the part of the defendants. It 
recited that the contract was ‘‘by and between John H. 
Christner and Charles A. Ready of the town of Hayes 

@Center, county of Hayes, and state of Nebraska, of the 
first part, and Otto Raddatz of the town of Pleasant 
Dale, county of Seward, and state of Nebraska, of the 
second part,’’ and, also, that the ‘‘party of the second 
part convenants and agrees to and with the said party 
of the first part to sell the South East Quarter of Sec. 
20-in Township (8) North of Range 35-in Hayes Co. Neb. 
And the North East Quarter and the East Half of the 
North West Quarter of Section 20-in Township (8) 
North of Range 35-all in Hayes Co. Neb. Said John H. 
Christner is to give a good and sufficient warranty deed 
and abstract to the South East Quarter (S. E. 1/4) of 
See. 20-Twp (8) North Range (35). Said Charles A. 
Ready is to give a good and sufficient warranty deed 
and abstract to the North Kast Quarter and the Hast 
Half of the North West Quarter of Sec. 20-in Twp. (8) 
North of Range (35). And the said party of the second 
part covenants and agrees to pay to the said party of 
the first part for the same the sum of Thirty Seven 
Hundred and no/100 ($3,709.00) Dollars as follows, 
viz.: Five Hundred Cash the receipt is hereby ac- 
knowledged. $209.00 payable on or before February 
1st 1908. $500.00 payable on or before February 1st 
1909 each year until the above sum is paid in full with 
interest.’’ 

This constituted a joint contract on the part of the 
defendants, and the fact that it is recited in the contract 
that one of the defendants was to give a deed to a certain 
part of the land and the other defendant to make deed 
to the remainder will not change its character as a joint 
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contract, nor will the provision that ‘‘the parties to 
these presents bind themselves, each unto the other, in 
the penal sum of Fifteen Hundred and No/100 $1,500.00 
Dollars as liquidated damages, to be paid by the failing 
party.’’ The parties to these presents are the party of 
the first part, these two defendants, and the party of 
the second part, this plaintiff. The trial court was right 
in overruling this objection. 

There were various objections to the title, as presente 
in the abstract. The title to part of the land was through 
foreclosure proceedings. The defendants’ brief upon 
this point is devoted to the question whether the titles 
were fatally defective, and it is argued extensively that 
none of these apparent defects in the title were fatal; 
but this was not the question to be determined by the 
trial court. A purchaser of land is not required to 
purchase a lawsuit, but the agreement to ‘‘give a good 
and sufficient warranty deed and abstract’’ contemplates 
that the abstract will present a merchantable title, which 
is clear as shown by the record, and does not require 
litigation to complete it. This title was so plainly not 
merchantable that we do not find it necessary to discuss 
the defects presented by the abstracts. The case was 
tried to the court without a jury, and it cannot be said 
that the findings are not amply supported by the evi- 
dence. 

The judgment of the district court is 


AFFIRMED. 


Lerton, J., not sitting. 
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Tlevrw C. Manse Er a., aPPELLANTS, v. Crry or Tecum- 
SEH, APPELLEE. 


Firep June 28, 1919. No. 20579. 


1. Wills: DrEvIse For PtuBric Park: Estate Created, <A will coen- 
tained this provision: “Third. [I give and bequeath to the city 
of Tecumseh in Johnson County, Nebraska, lots eight (8) nine 
(9) ten (10) and eleven (11) in block one (1) in Graff & Ells- 
worth’s Addition to said city, the same to be known as Brandon 
Park, and always to be used as a public park; and I also give 
and bequeath to said city the sum of five hundred ($500.00) 
dollars te be used to improve the same under the direction ef the 
city council of said city of Tecumseh and request that donations of 
work, etc., be made by the citizens to assist in improving same.” 
Held, that the devise created an estate upon a condition subsequent, 
namely, that the lots and money be used for the purpose expressed 
in the will. 


: BreacH: Recovery sy Herrs. In such case, upon 
failure by the city to comply with the condition attached to the 
gift within a reasonable time, the heirs of the testatrix can main- 
tain an action te recover the property. 


AppraL from the district court for Johnson county: 
Jouwn B. Raper, Jupes. Reversed. 


S. P. Davidson, for appellants. 
L. C. Chapman, contra. 


Dean, J. 

This action was brought to recover four town lots and 
$500 devised to the city of Tecumseh by Sarah B. Bran- 
don. Defendant’s demurrer to the petition was sus- 
tained, and plaintiffs appealed. 

The plaintiffs are two sisters and a brother of the 
testatrix. The petition alleges that they are her sole 
heirs; that her will was probated in November, 1906, and 
contained, among others, this provision: ‘‘Third. I give 
and bequeath to the city of Tecumseh in Johnson County, 
Nebraska, lots eight (8) nine (9) ten (10) and eleven (11) 

103 Neb.—40 
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in block one (1) in Graff & Ellsworth’s addition to said 
city, the same to be known as Brandon Park, and always 
to be used as a public park; and I also give and bequeath 
to said city the sum of five hundred ($500.00) dollars to 
be used to improve the same under the direction of the 
city council of said city of Tecumseh and request that 
donations of work, etc, be made by the citizens to assist 
in improving same.’’ 

Plaintiffs also alleged that the city had taken posses- 
sion of the lots and the money under the will on April 
5, 1909, but that ‘‘said city has ever since said date failed, 
neglected and refused to use said lots as a public park, 
and has failed, neglected and refused to improve the 
same for use as a public park, and has failed, neglected 
and refused to use said $500, or any part of said sum of 
mouey, in improving said lots as and for a public park, 
as directed and required by the terms and conditions 
of said provisions of said will; but plaintiffs aver that 
said defendant has used said $500 for other purposes, 
and has expended the same for other purposes than in 
the improvement of said lots for a public park. Plain- 
tiffs further allege that said city council, in plain viola- 
tion of the tcrms and conditions of said provisions of 
said will, by an order duly entered and passed by said 
city council on or about the—day of March, 1917, called 
upon the legal voters of said city to cast their votes for 
or agaiust the proposition to sell said lots and devote 
the proceeds of such sale for the purchase of other prop- 
erty for use as a public park; and on the 2d day of April, 
1917, at the annual election held in said city, the electors 
of said city did vote upon the said proposition, in pur- 
suance of said order of said city council, and at said 
election said electors by a large majority voted in favor 
of so selling said’ lots and devoting the proceeds of such 
sale to the purchase of other property; and the use by 
said city of said $500 for other purposes than in the 
improvement of said lots for a public park has been rati- 
fied by the people of said city. Plaintiffs further allege 
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that, by reason of the facts, and the acts of said defendant 
city, above set forth, the title, ownership and right to the 
possession of said lots and the said $500 has reverted to 
these plaintiffs as the sole heirs at law of said Sarah B. 
Brandon, and these plaintiffs have become and are the 
absolute owners of said lots and the said $500, together 
with interest upon said $500 from April 5, 1909.”’ 
Section 6195, Rev. St. 1913, reads: ‘‘In the construction 
of every instrument creating or conveying, or authoriz- 
ing or requiring the creation or conveyance of any real 
estate, or interest therein, it shall be the duty of the 
courts of justice to carry into effect the true interest 

(intent) of the parties so far as such intent can be collect- 
ed from the whole instrument, and so far as such intent 
is consistent with the rules of law.’’ 

The rule that guides this court in the construction of 
a will is plainly outlined in the section of the statute 
just quoted. It is elementary that it is the duty of the 
court in ascertaining the intent of a testator to place 
itself in his position and to carry out his expressed de- 
sire without regard to the use of conventiona] forms or 

of technical words. Albin v. Parmele, 70 Neb. 740. 

- Respecting the gift the will reads: ‘‘The same to be 
known as Brandon Park, and always to be used as a 
public park.’’? From this language it is plain that the 
intent of the testatrix was that the identical lots de- 
scribed in her will, and not some other property that 
might be purchased from the proceeds of a sale thereof, 
should ‘‘be known as Brandon Park.’’ The identical 
property so described, not some other tract, was ‘‘always 
to be used as a public park.’’ It was her express intent 
that the $500 gift was ‘‘to be used to improve the same,’’ 
namely, the identical lots described in the will. Her ‘‘re- 
quest that, donations of work, ete., be made by the citizens 
to assist in improving the same,’’ plainly relates to 
the lots in suit. To hold that the city was not bound 
within a reasonable time to use the lots and the money 
for the purpose expressed in her will would defeat the 
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object that prompted her to make the gift. If she had 
intended to have her lots sold and a park established 
elsewhere with the proceeds of the sale, she would have 
so expressed her intention. We must take the will as 
made, and not make a will for her. Watson v. Riley, 101 
Neb. 511. 

There are some jurisdictions that seem to hold that, 
when a will purports to pass the fee, an expression of 
& purpose respecting the particular use to which the 
property is to be appropriated will not of itself make the 
estate conditional. In view of the facts surrounding the 
present case and of the statute and the established rule 
of construction of this court, we hold that the devise 
in question clearly shows the intention of the testatrix 
that an estate be given to the municipality upon a con- 
dition subsequent, namely, that the lots and money be 
used for the purpose expressed in the will. Upon failure 
by the city to comply with the condition attached to the 
gift within a reasonable time, the heirs could properly 
maintain an action to recover the property. What is 
a reasonable time would, of course, depend upon the 
facts surrounding the immediate case. 

The city contends that, the will having been probated 
in 1906, the action as shown by the petition is barred by 
the statute of limitations. We do not think so. Where 
a time for the performance of a condition subsequent 
is not fixed, the performance must be within a reasonable 
time. 40 Cyc. 1723. The statute does not run against 
the heirs until the expiration of such reasonable time. 
The city having come into possession of the property 
in 1909, and less than ten years having elapsed before 
suit was begun by the heirs, the statute has not barred 
the action. 

The judgment is reversed and the cause remanded for 
further proceedings in accordance with law. 


REVERSED. 
Lerron, J., not sitting. 
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Eipna M. Bark .&y eT al., APPELLEES, v. CHARLES W. Poot, 
SECRETARY OF STATE, APPELLEE: L. D. RicHarDs ET AL., 
INTERVENERS, APPELLANTS. 


Fivep JuNE 28, 1919. No. 20946. 


1. Statutes: INITIATIVE AND REFERENDUM: JNguNcTION. Under section 
2339, Rev. St. 1918, being a part of the initiative and referendum 
act, any citizen may invoke the remedy by injunction therein 
provided to enjoin the secretary of state from certifying or print- 
ing on the official ballot for the ensuing electien the ballot title 
and number of an act sought to be referred. 


PETITION: CERTIFICATE: IMPEACHMENT: EFFECT. 
When the certificate of a circulator of a referendum petition 
under the initiative and referendum act is impeached on the ground 
of fraud, the probative value of such certificate is destroyed, and 
none of the names appearing on such petition will be counted 
unless affirmatively proved to be genuine, 


ApprEaL from the district court for Lancaster county : 
Leronarp A. Fianssvurc, JupcE. Affirmed. 


Jacob Fawcett, John L. Webster, L. F. Crofoot and 
Byron G. Burbank, for appellants. 


Francis A. Brogan, T. J. Doyle, John M. Stewart, 
ilmer E. Thomas, C. A. Sorensen and H. H. Wilson, 
contra. 


Dean, J. 

The legislature passed an act, House Roll 222, chapter 
30, Laws 1917, that amended section 1940, Rev. St. 1913, 
so that, as amended, the act conferred upon women the 
right to vote at the regular state election for officers and 
upon submitted questions, except such officers as are 
‘‘specified and designated in the constitution,’’ and ex- 
cept upon questions ‘‘the manner of the submission of 
which is specified and designated in the Constitution 
of Nebraska.’’ A referendum petition, numerously 
signed, and apparently having more than the required 
number of names necessary to invoke the operation of 
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the referendum statute, was filed in the office of the 
then secretary of state, on July 23, 1917, to refer the 
suffrage act to the people for their approval or rejection 
at the regular state election on November 5, 1918. 

Plaintiffs began this action under section 2339, 
Rev. St. 19138, to enjoin the secretary of state-from re- 
ferring the suffrage act pursuant to the prayer of the 
referendum petition. When the secretary filed his 
answer, certain electors intervened and by leave of court 
were joined as party defendants. As soon as the taking 
of testimony was closed, the interveners interposed a 
demurrer to plaintiffs’ evidence, which was overruled. 
Interveners, electing to stand thereon, introduced no 
further testimony. Whereupon the court found ‘‘gen- 
erally in favor of the plaintiffs and against the inter- 
veners, and defendants.’’ The interveners alone ap- 
pealed. 

This case was appealed before and was dismissed by 
us on the ground that the ruling appealed from was 
not a final order. It may be added that on the former 
appeal none of the testimony was before us. Barkley 
_v. Pool, 102 Neb. 799. 

All of the plaintiffs are women. They sue on be- 
half of themselves and all others similarly situated. 
Hence interveners contend that plaintiffs cannot main- 
tain this suit. They submit this argument: ‘‘The 
court should have ruled that the questions involved 
in this suit do not relate to either property or civil 
rights, but to political rights, which belong to the 
electors of the state and attach to the sovereignty of 
the state, and that a suit in equity of this sort could 
only be prosecuted in the name of the state, by and 
through the state legal department. ’’ 

We do not think the court erred in ruling that plain- 
tiffs could maintain the action. While plaintiffs are 
not electors, they are of course citizens. Section 2339, 
Rev. St. 1913, expressly provides that ‘‘any citizen’’ 
may apply to the district court for a writ of mandamus 
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to compel the secretary of state to file either an in- 
itiative or a referendum petition. The same section 
provides: ‘‘On a showing that any petition filed is 
not legally sufficient, the court may enjoin the secretary 
of state and all other officers from certifying or printing 
on the official ballot for the ensuing election the ballot 
title and numbers of such measure.’’ The act pro- 
vides a remedy that may be invoked when the secretary 
of state wrongfully refuses to file a petition, and a 
remedy is also provided against certifying and print- | 
ing the title of the act on the official ballot when the 
petition is not legally sufficient. ‘‘Any citizen’’ may 
apply to the district court to compel a filing when the 
refusal is wrongful, and, if the showing is that the 
petition is not legally sufficient, the court must enjoin 
the secretary of state from certifying and printing the 
title of the act on the official ballot. It is not necessary 
to repeat the words ‘‘any citizen.’’ Those words are 
implied and the statute must be so construed. -If the 
legislature intended that either remedy created by the 
act could be invoked only by the attorney general or by a 
person belonging to some specially designated class, as 
distinguished from ‘‘any citizen,’’ it could very casily 
have said so. It is significant that the lawmakers did 
not say so either in express terms or even by implica- 
tion. 

Ordinarily the powers of a court of equity cannot 
be invoked to enforce political rights. But section 2339, 
Rev. St. 1918, expressly provides that injunction will 
lie to prevent the secretary of state from submitting 
a referendum petition that is legally insufficient. Tho 
question then is: By whom may the action be brought? 
The act sought to be referred is a grant of certain rights 
by the legislature to all persons, of a certain class, 
namely, the women of the state. When such grant is 
assailed, must the class upon whom the rights are so con- 
ferred remain passively silent and be denied opportunity 
to make the defense pointed out by statute? In view of 
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the act, or on principle, can it be said that any citizen 
so clothed with statutory rights is remediless? We do 
not think so. 

Juterveners cite Friendly v. Olcott, 61 Or. 580, which 
holds that the remedy by injunction, under a_ statute 
similar to ours, ean only be invoked by the state ‘‘through 
its proper law officer,’’ and argue that, having adopted 
the Oregon statute, we adopted the construction placed 
thereon by the Oregon court. This court is not irrevoca- 
bly committed to that rule. In Burnham-Munger Root 
Dry Goods Co. v. Strahl, 102 Neb. 142, in discussiug 
this point, it is said: ‘‘ This is not a uniform rule and has 
been departed from for good reasons by this court on 
several oceasions.’’ As pointed out in oral argument and 
in briefs of counsel, the construction of the Oregon 
statute was based on the former practice in that state, 
and was not, strictly speaking, an independent con- 
struction of the statutory language. On principle and 
in view of our former holding, we decline to adopt the 
Oregon coustruction. It may be added that Oregon has 
preserved the distinctions between actions at law and 
suits in equity, while in this state such distinctions 
are expressly abolished by statute. We conclude that 
under the act any citizen may make a ‘‘showing that any 
petition filed is not legally sufficient’? and may invoke 
the remedy by injunction. 

Sections 2337 and 2338, Rev. St. 1913, provide gen- 
erally for the duties of the circulators of initiative and 
referendum petitions. Section 2337 provides: ‘‘Not more 
than twenty signatures on one sheet shall be counted.’’ 
Section 23388 provides that every sheet on such petition 
shall be verified on the back thereof by the circulator, 
who shall certify that each signature was signed in his 
presence, that he believes that the names and addresses 
are correctly given, and that he believes each signer is 
a legal voter. 

The petitions may contain the signatures of good- 
faith signers, but plaintiffs proved that the names of 
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many persons were fraudulently written thereon by 
three of the circulators, namely, Barclay, Norton, and 
McCabe. Among other things, the district court found : 
‘“‘That 29,147 legal signatures were necessary, * * * 
and that there appear on said petition names number- 
ing 3,840 in excess of that number; * * * that con- 
siderably more than 3,840 names on said petition * * * 
are invalidated, and cannot be counted by reason of 
fraud, forgery, false and defective certificates, sig- 
natures of minors or persons who were not electors, 
signatures procured through false representation of 
the circulator, and signatures connected with incorrect 
or fictitious addresses. The court further finds that 
as to circulator Barclay, 28 of his petitions appeared to 
be each in the same handwriting; 105 witnesses denied 
the signatures * * * and most of said 105 signa- 
tures are proven to be forgeries.’?’ Three purported 
signatures thereon were names of persons who had _ pre- 
viously died. The petitions circulated and certified by 
Barclay contained in all 2,275 names. ‘‘As to the cir- 
culator Norton, 172 witnesses deny the genuineness of 
the signatures purporting to be theirs, on his petitions. 
The court finds that most of these 172 names are proven 
to be forgeries;’’ that he wrote signatures thereon and 
falsely certified that they were genuine; ‘‘that there 
are 1,306 names on the petitions circulated by Norton.’’ 
That as to circulator McCabe’s petitions, 24 witnesses 
deny the signatures thereon; that at least 20 are forgeries; 
‘several petitions certified by him appear to be in the 
same handwriting and, on 32 different petitions, 173 
names appear in the handwriting of Mr. McCabe, 

* * * that wpon Mr. Cabe’s petitions there are 
1,075 signatures.’’ That the oaths and the certificates 
of these three circulators are impeached for fraud; that 
numerous certificates by them ‘‘were knowingly and 
intentionally false; and the court has counted out each 
one of te petitions procured by these circulators in its 
entirety whenever a false and fraudulent signature has 
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been proven. The court also finds that as to all peti- 
tions of each of these three circulators, where the par- 
ticular certificate has not been proven false or fraudu- 
lent by direct attack upon the signatures covered by the 
certificates, -that nevertheless the certificate, being madc 
by a circulator whose oath has been impeached in this 
transaction, lacks evidentiary value, and that in order 
that said petition be counted, if valid, it is necessary to 
furnish testimonial proof of the genuineness of the signa- 
tures and the truthfulness of these certificates, and the 
burden of making such proof would fall upon the defend- 
ants and the interveners herein, and they have failed 
to offer such proof. The court further finds that, had 
all false certificates of these circulators been disregarded 
as being unnecessary to the validity of the petitions, 
and had all the names on the petitions of these three 
circulators been assumed by the court, in the absence 
of proof to the contrary, to be genuine, and had been 
counted, except only those individual signatures which : 
have been directly proven fictitious or not genuine, that 
the increase of names thus added to the referendum peti- 
tion would have brought the number of valid signatures 
up to the required ten per cent. of the electors of the 
state, and the referendum petition in that event would 
necessarily have been sustained.’’ 

The interveners in support of their demurrer to the 
evidence submit this argument: ‘‘The plaintiffs, from 
the nature of the action, assume the burden of proving 
that there are not a sufficient number of genuine signa- 
tures of legal voters on the petition to comply with the 
requirements of the Constitution. This burden of 
proof is not satisfied by evidence that a circulator was 
guilty of a particular fraud, or that one or more names 
on a petition are fictitious. Every genuine signature on 
the petitions must be counted, irrespective of the cer- 
tificates of the circulators, and whereas every signer 
of the petition has signed under a declaration that he is 
a legal voter and that the signature is his genuine 


© 
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signature, etc., such signatures must be presumed genuine 
and counted, except in cases where the plaintiffs have 
affirmatively shown that the particular signature is 
false or fraudulent or that the person is not a legal voter 
within the meaning of the Constitution.” 

The findings of fact are not controverted. 

In view of the proof of fraud, of forgery, and of 
perjury that was perpetrated by circulators Barclay, 
Norton and McCabe, and that is in effect admitted by 
interveners’ demurrer to the evidence, their argument 
cannot prevail. The trial court did not err in finding 
from the evidence that all certificates of the three cir- 
culators were impeached and unworthy of credence. Nor 
did the court err in refusing, in the absence of proof 
of the genuineness of any of the purported signatures 
appearing on such petitions, to count any names there- 
on for the referendum. The rule is elementary that, 
when the testimony of a witness on a material point 
is impeached, all of his testimony may be rejected unless 
corroborated. Eyror cannot be shown in the findings 
by pointing out that the discredited petitions may have: 
contained the genuine signatures of some persons who, 
by signing, voiced an honest protest against the re- 
ferred act and whose names were not counted for the 
petition. No doubt some good-faith signatures were 
on the rejected petitions; but even so, in view of the rec- 
ord before us, error cannot be predicated on their re- 
jection, because the burden of proof was on the inter- 
veners to establish that fact, if it was a fact, when the 
probative value of the certificates of the three circula- 
tors was destroyed. This the interveners did not even 
attempt to prove. It need scarcely be said that as to the 
interveners and the secretary of state no ‘blame can 
possibly attach in the premises, nor was any charged. 

We believe the rule is well stated in State v. Olcott, 
62 Or. 277, in a similar case: ‘‘As the circulator of a 
petition is the agent of the signer, and his oath is the 
only evidence of the genuineness of the signature, it 
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follows as a matter of course that, where he is shown 
to have acted fraudulently, the value of his verifica- 
tion is destroyed, and the petition must fall, unless the 
genuine signatures are affirmatively shown. But, in the 
absence of evidence of intentional fraud or guilty knowl- 
edge on the part of the circulator, it would be an unjust 
rule to deprive the honest signer of his right to have 
his signature counted, merely because some disqualified 
person signed, or because some person, without the 
knowledge of the circulator, affixed a fictitious name, or 
gave a fictitious address.’’ 

Interveners again contend that under the Coustitu- 
tion it is mandatory that a referred act must be voted 
on at the next regular state election held not less than 
30 days after the filing of the referendum petition or 
it never can be voted on. This question was decided 
adversely to their contention in the former appeal 
of this case. Although the court was not unanimous, the 
former decision is, of course, decisive of that point in 
the present case. 

In this as in the former hearing, we are indebted to 
counsel for both parties for briefs of marked ability and 
oral argumeut of a high order. 

We believe that our conclusion conforms to the in- 
tent of the legislature as expressed by the act in ques- 
tion. Finding no reversible error, the judgment of the 


district court is 
AFFIRMED. 


W. L. Sticke, Lumper Company, APPELLEE, vy. CITY oF 
KEARNEY ET AL., APPELLANTS. 


Fitep Jury 2, 1919. No, 20424. 


Municipal Corporations: CoNTRACTS: IRREGULARITIES. Where a city 
has the power to enter into a contract, but the manner of the 
exercise of the power is irregular or defective, and the city pur- 
chases, uses and still retains property purchased under such 
irregular proceedings, no element of fraud or lack of consideration 
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being shown, the allowance of the claim by the city council will 
not be set aside at the suit of a taxpayer. 


AppeaL from the district court for Buffalo county: 
Bruno O. Hostetier, Jupce. Affirmed. 


H. M. Sinclaiy and Fred A. Nye, for appellants. 
Warren Pratt, contra. 


Letron, J. 

Judgment for $1,248.47 was rendered against the 
city of Kearney for the value of certain iron pipe pur- 
chased from plaintiff and used in the streets. An inter- 
vening taxpayer appeals. 

A. petition was presented to the city council asking that 
storm sewers be constructed on certain streets. The 
petition was granted, and plans and specifications were 
adopted by the council for the sewer system. A special 
election was called for the submission to the electors of 
a proposition to vote $50,000 bonds, the proceeds of 
which were to be used to pay the cost of the same. 

Prior to the time that the election was held it was 
desired to pave a portion of the streets in which the 
proposed storm sewers were to be placed. In anticipa- 
tion of a favorable result of the election, and in order 
to avoid the cost of removing and replacing the pave- 
ment, the city engineer purchased the pipe, and procured 
the same to be laid under three intersections of streets 
to be crossed by the sewer. The pipes were laid as part 
of the proposed storm sewer system and intakes were 
placed in the gutters to connect with them. 

At the election the proposition to vote bonds was 
defeated. No further steps were taken to construct the 
system. The ends of the pipes were closed with bulk- 
heads of lumber, and the intakes were left open, forming 
an inverted syphon, so that water flowing in the gutters 
in the usual course entered on one side of the street, 
passed through the pipe, and flowed out through the 
other intake into the gutter on the lower side, thus 
avoiding the use of surface gutters across the intersec- 
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tions. The statutes requiring éstimates and competi- 
tive bids before such a purchase were not complied with. 
A bill was allowed by the city council for the pipe, and 
a warrant ordered to be drawn, when an appeal was 
taken to the district court by an intervening taxpayer. 

It seems to be established by the evidence that, when 
material was needed for ordinary street improvements, 
the city engineer was authorized by the council to pur- 
chase the same. For the defense, several witnesses 
testified that after rains the water would stand in the 
pipes and would give off offensive odors; that the 
result of the paving and the installing of the pipes is that 
the drainage is worse than before, ,and the city health 
officer testified that it was dangerous to the public health 
to leave the pipes in their present condition. 

The council of a city of the second class having over 
5,000 inhabitants cannot lawfully incur expenses or enter 
into a contract therefor of this nature and extent unless 
money has been previously appropriated for that pur- 
pose, or the expenditures previously sanctioned by a 
majority of the electors of the city. City of Kearney v. 
Downing, 59 Neb. 549; Fulton v. City of Lincoln, 9 Neb. 
358; City of Blair v. Lantry, 21 Neb. 247; City of Platts- 
mouth v. Murphy, 74 Neb. 749. 

But even though the statutory requirements as to 
the making of a contract have not been carried out, if 
the city authorities are vested with general authority 
to do the act for the performance of which the materials 
are supplied, and there are no elements of other than 
fair dealing shown, and the city elects to keep the 
property, there may still be a Tecovery for the reason- 
able value of the same. 

The crucial question is: Did the city have power to 
purchase the pipe for the purpose for which it was 
used: ‘‘If it had the power, but the manner of its exercise 
was irregular or defective, and the city accepts, makes 
no offer to return, and still retains property obtained 
by virtue of the irregular proceedings, it is bound, both 
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morally and legally, to pay the reasonable value there- 
of, not under the void contract, but by way of compensa- 
tion.’? Nebraska Telephone Co. v. City of Red Cloud, 
94 Neb. 6. 

The city, under section 4951, Rev. St. 1913, had power 
to install a sewer and drainage system, and therefore had 
power to purchase material for the purpose. Though 
the statute required a petition to be signed by abutting 
property owners, and the cost to be eventually paid by 
them, this did not make the purchase ultra vires. 

‘Properly speaking, ultra vires contracts of a munici- 
pal corporation are such as the corporation has no 
power to make under any circumstances or for any 
purpose. A contract of a municipal corporation is ultra 
wires in its proper sense when it has no power under 
the existing legislation under any circumstances to 
enter into such contract. Such a contract, of course, is 
wholly void and gives rise to no rights. The objection to 

' such a contract is not merely that the corporation should 

not have made it, but that it had no power to make it. 
But, in the case at bar, by the statute then existing the 
mayor and council were given the power to change the 
grade of the street and to award contracts for perfect- 
ing such change. Where the municipal corporation 
has the power to make the contract, but fails to follow 
the procedure laid down by the law for making of the 
contract, it cannot properly be said to be ultra vires and 
void, but is merely irregular.’’ Rogers v. City of Omaha, 
80 Neb. 591. 

In the case at bar the mayor and council had power to 
provide a sewer system, and also have power to gutter 
and otherwise improve the streets. The pipes were not 
a success as gutters, but this was not the fault of the 
plaintiff. The city, through its officers, purchased the 
-pipe, it is still using it, and may use it to a greater de- 
gree in the future if the sewer system approved by the 
council is ever installed. The case falls within the prin- 
ciple of Grand Island Gas Co. v. West, 28 Neb. 852; Lin- 
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coln Land Co. v. Village of Grant, 57 Neb. 70; Rogers v. 
City of Omaha, 76 Neb. 187, 80 Neb. 591; Nebraska Bit- 
ultthic Co. v. City of Omaha, 84 Neb. 575, and Nebraska 
Telephone Co. v. City of Red Cloud, 94 Neb. 6. 


AFFIRMED. 
Ross, J., dissents. 


CornisH and Atpricu, JJ., not sitting. 


The following opinion on motion for rehearing was 
filed September 27,1919. Rehearing denied. 


Per Curiam. 

A motion for rehearing has been filed, pointing out 
that under section 4951, Rev. St. 1913, the sewer system 
provided for therein could only be constructed ‘‘ without 
cost to the city.’’ The reference to this section in the 
opinion is erroneous. But the power to gutter and 
otherwise improve the streets is given by sections 4816, 
4908, and power to construct a system of sewerage and 
to borrow money for that purpose, pledging the credit 
of the city, is conferred by section 4956. It was under 
the latter section that the proceedings of the city of 
Kearney were conducted. 

The motion for rehearing is 

OVERRULED. 


P. H. L. Meyer, ADMINISTRATOR, APPELLEE, V. CENTRAL 
States Lire InsuRaNcE CoMPANY, APPELLANT. 


FiLrep Juty 2, 1919. No. 20531. 


Insurance: AcTIoN For DeLay. In an action against an insurance 
company for negligence in delaying action on an application for 
life insurance, in failing to notify the applicant of the delay or 
of the occasion for it, and in failing to deliver a policy during 
his lifetime, the evidence summarized in the opinion held insuffi- 
cient to sustain a judgment in favor of plaintiff. 
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AppraL from the district court for Platte county: 
Grorce H. THomas, Jupcr. Reversed and dismissed. 


A.M. Post and E. M. Grossman, for appellant. 


John J. Sullivan and Reeder & Lightner, contra. 


Ross, J. 

This is an action to recover $2,000 in damages for 
alleged negligence of the Central States Life Insurance 
Company, defendant, in delaying action on an application 
for life insurance, in failing to notify the applicant of 
such delay, or of the occasion for it, and in failing to 
deliver a policy during his lifetime; the application 
having been made March 8, 1916, and the applicant hav- 
ing been thrown from a horse and killed April 3, 1916. In 
the application the estate of the applicant is designated 
as beneficiary. Plaintiff is the father of the decedent 
and is the administrator of his estate. Defendant 
denied negligence and pleaded that the applicant died 
pending a proper, but an unfinished, inquiry into his 
insurability. A jury was waived, and the trial court 
rendered a judgment in favor of plaintiff for the full 
amount of his claim. Defendant has appealed. 

As a ground of reversal it is urged that the record con- 
tains no evidence of actionable negligence. Plaintiff 
relies on the following facts and conclusions: When the 
application was made, March 8, 1916, defendant’s solicit- 
ing agent told the applicant that the insurance would be 
in force upon his passing a successful physical examina- 
tion. The local physician employed by defendant made 
an examination on that date and assured the applicant 
that he had successfully passed it. The first year’s 
premium was then adjusted by the giving of a note for 
$32.86. The application and the report of the physical 
examination were received by defendant at the home 
office in St. Louis, March 13, 1916. The report, owing to 
a defective instrument used by the examining physician, 


erroneously indicated an excessive blood pressure. March 
103 Neb.—41 


642 NEBRASKA REPORTS. [Vou. 103 


Meyer v. Central States Life Ins. Ce. 


15, 1916, defendant, without avail, wrote to the examining 
physician for a re-examination of blood pressure and 
repeated the request March 27, 1916. The soliciting 
agent was advised of the delay March 28, 1916, but notice 
of the facts mentioned was not given to the applicant. 
In the ordinary course of business the policy would have 
been delivered by March 22, 1916. It was in fact issued 
March 17, 1916, and registered by the insurance depart- 
ment of Missouri at Jefferson City, March 18, 1916, 
notwithstanding the requests for a re-examination. The 
applicant was in good health when examined and his 
blood pressure was normal. He was a young man of 
good character, and, from the standpoint of under- 
writing, he was a good financial and moral risk. Except 
for his death the policy issued March 17, 1916, would 
eventually have been delivered and the premiums would 
have matured annually from that date. He never re- 
cived his policy. The use of the defective instrument 
in testing the blood pressure, the delay in passing on 
the application and the want of notice resulted in the 
applicant’s failure to procure insurance. The foregoing 
is a brief summary of plaintiff’s case. Is the evidence 
sufficient to sustain the judgment in favor of plaintiff? 

Life insurance is a contract. The meeting of the minds 
of the parties is essential to the execution of a policy. 
Honest, trustworthy underwriting requires serious in- 
quiry into the moral character, habits, family history, . 
financial standing and physical condition of an applicant 
for life insurance. Scientific knowledge and professional 
skill are necessary to an intelligent inquiry. The insurer 
in soliciting a risk and the applicant in seeking indemni- 
ty contemplate an investigation commensurate with the 
hazard involved. For this purpose a reasonable time 
is necessary. Difference in conditions may vary the time 
required for examination and investigation. In con- 
struing the conduct of the parties in relation to time, 
courts are not at liberty to fix an arbitrary period. For 
the purpose of considering an application the insurer 
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by contract may protect itself against accident, misin- 
formation and unforeseen incidents causing temporary 
delays. In the present case defendant’s receipt for 
the premium note permitted delivery of a policy within 
60 days. To this applicant acceded and he was killed 
hefore expiration of that period. The investigation of 
the applicant’s insurability was pursued by defendant in 
good faith. Two days after the report of the examining 
physician had been received at the home office of de- 
fendant in St. Louis he was requested to re-examine 
the applicant’s blood pressure and was cautioned in re- 
lation to the instrument used in making the test. The 
request was renewed 10 days later, and the soliciting 
agent was notified of the delay with a view to prompt- 
ness in passing on the application. The defective in- 
strument did not belong to defendant, but was the in- 
dividual property of the examining physician, whose 
authority did not extend beyond his duties in that capac- 
ity. The competency or fitness of the examining physi- 
cian is not questioned. There is nothing to indicate 
that he did not act honestly and in good faith. On the 
part of defendant there was no negligence in selecting 
him. In performing his duties the examining physician 
used his own instruments and exercised his own profes- 
sional skill and independant judgment. Notice to ap- 
plicant that the report of the physical examination indi- 
cated excessive blood pressure and that as a consequence 
there would be a delay in considering the risk could 
only have been given between March 13, 1916, after the 
report was received by defendant at St. Louis, and April 
23, 1916, the date of applicant’s death. During that 
time defendant proceeded with reasonable diligence 
under the circumstances. Failure to give notice of the 
report of excessive blood pressure is not evidence of 
negligence. The stipulated period of 60 days for inves- 
tigation had not yet expired. Neither the examining 
physician nor the soliciting agent had power to make the 
insurance effective upon the applicant’s passing a suc- 
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cessful examination. Both were likewise without author- 
ity to bind defendant by assurance that liability for a 
loss would precede the approval of the application 
which on its face provided otherwise. The premium - 
note was given on the express condition that its delivery 
to defendant depended upon the applicant’s receipt of 
a policy. Defendant never demanded or received the 
premium note or the proceeds thereof. The issuance 
and the registration of the policy to hasten delivery upon 
a subsequent approval of the application do not tend to 
prove negligence. Such issuance and registration, ac- 
cording to the application itself, are not to be construed 
as an acceptance of the risk. On the undisputed facts 
the action should have been dismissed. Without regard 
to the insufficiency of the evidence to sustain the judg- 
ment, it is the opinion of the writer that no cause of 
action exists in favor of plaintiff and against defendant. 


REVERSED AND DISMISSED. 


Lerron, J., not sitting. 


CornisH, J., concurring. 

I agree that no negligence was shown, but I am of the 
opinion that that part of the opinion dealing with the 
question of negligence should be eliminated. 

In the absence of contract, the defendant owed the 
deceased no duty to furnish him insurance, and failure 
to furnish him insurance would not be the basis for an 
action in tort. It is possible that a case might arise, 
where one or more persons had conspired to defeat a 
person of his legal right to procure insurance, that 
would amount to actionable tort. When, as here, the 
parties to a contract in terms agree upon the time with- 
in which the application or proposition of one may be 
rejected or accepted by the other, the other has to the 
last hour of the last day for acceptance or rejection of 
the proposition. By the terms of the contract itself he 
is under no obligation to make his investigation except 
to suit his own convenience within the time. If the 
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maker of the proposition desires an early or more speedy 
investigation, it should be provided for in the agree- 
ment. A contrary rule would never be followed by those 
not learned in the law, because a layman would always 
think that, if the agreement gave him 60 days in which 
to answer, he would be entitled to the 60 days. An action 
in tort does not lie for refusal to enter into a contract. 


Frank STARR ET AL., APPELLEES, v. Cotcaco, BurLineTon 
& Quincy Raitroap CoMPANy, APPELLANT. 


Fitep Juty 2, 1919. No. 20510. 


1. Carriers: IngJuRY To Live Stock: AcTION FoR DAMAGES: BURDEN OF 
Proor. “In ap action to recover damages from a carrier for injury 
sustained by live stock in transit, which are accompanied by 
the owner or his agents, the burden is on the owner to show 
that the loss complained of was occasioned by the carrier’s neg- 
ligence.” Cleve v. Chicago, B. & Q. R. Co., 77 Neb. 166. 


H INTERSTATE SHIPMENTS. The act of the federal 
congress, known as the “Carmack Amendment” (8 U. S. Comp. 
St. 1916, sec. 8604a, p. 9289), does not enlarge or change the 
common-law liability of carriers for injuries to live stock in 
interstate shipments. 


to 


: Live Stock: Duty To Freep anp WaTER. When the owner, 
or his agent, accompanies the shipment of stock, the duty of 
feeding and watering the stock when placed in the carrier’s yards 
is primarily upon the owner. If he fails to do so, then the duty 
is upon the carrier. The duty is also upon the carrier to furnish 
the proper facilities for the feeding and watering of the stock. 


: Feepine Live Stock: Liasiuiry. Where the carrier fed 
and watered the stock, the owner being present, and it appears 
that some of the stock was injured by reason of poison being 
contained in the hay fed to them, the hay being furnished by 
the carrier, held, that in such case the carrier is not an insurer 
of the stock against loss by reason of the poisoned hay, but would 
be liable only for negligence. 


AppreaL from the district court for Webster county: 
Wiiiiam C, Dorsey, Jupce. Reversed. 
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E. E. Whitted, J. L. Rice and L. H. Blackledge, for 
appellant. 


Bernard McNeny and J. 8. Gilham, contra. 


Cornisu, J. 

Plaintiffs’ carload of horses being shipped from Bil- 
lings, Montana, to Grand Island, Nebraska, was unloaded 
for feeding at Edgemont, South Dakota. It appears that 
poison in the hay fed to the horses damaged some and 
killed others. From a judgment for plaintiffs for dam- 
ages sustained, the defendant appeals. 

Plaintiff Frank Starr, as caretaker provided for in 
the shipping contract, was present at the time of the 
feeding, but the hay and water given to the horses were 
furnished and fed by the defendant at plaintiffs’ cx- 
pense. That poison was in the hay was not known until 
later, and how it got there is still unknown. One Petro, 
who harvested and sold the hay, testified that no poison 
was in it when delivered. The defendant kept it locked 
in a barn until used. The federal law makes it primarily 
the duty of the caretaker to buy and feed the hay, and 
the carrier’s duty if he does not. 8 U. S. Comp. St. 1916, 
sec. 8652, p. 9381; Chicago, St. P., M. & O. R. Co. v. 
Schuldt, 66 Neb. 43; Webster v. Union P. BR. Co., 200 Fed. 
597; 4 R. C. L. 985, sec. 451. The evidence does not 
show that either defendant or plaintiffs were negligent 
in feeding the hay. 

Tf the action turned on negligence—on the fact that 
the carrier either knew, or in the exercise of ordinary 
eare should have known that the hay contained poison—it 
must fail for want of evidence. But it is the plaintiffs’ 
contention that, independent of the question of negli- 
gence, defendant must be held liable under its common- 
law liability as a common carrier, which liability cannot 
be limited by contract. The parties agree that such was 
the view taken by the trial judge, and it is the ground 
for the defendant’s principal assignment of error. So 
the first inquiry is: What is the carrier’s common-law 
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liability, in a shipment of stock, for injury thereto after 
stock was unloaded and while being fed in its yards, 
where, by agreement of parties, a caretaker is in attend- 
ance? 

The common-law rule, making the carrier an insurer 
of goods in its hands for transportation, arose from the 
practical impossibility of shippers proving how the goods 
were lost. Frauds and collusions were easily practiced 
but hard to prove. The shipper parted entirely with his 
possession and control, and the carrier could pretend 
a robbery or accident which had not happened. In 
course of time the original rule was modified in certain 
_ particulars. Not only were losses occasioned by the act. 
of God or public enemy excepted, but certain losses duc 
to the natural propensities of the animal being shipped 
were also excepted. 

When, by agreement of the parties, the animals shipped 
were attended by a caretaker, this furnished another 
ground for an exception to the original rule, because in 
such case it might be more the duty of the caretaker to 
anticipate and prevent the particular injury than it 
would be the duty of the carrier. Accordingly, the com- 
mon-law rule, as applied to such a case, appears to be 
as announced by this court in Cleve v. Chicago, B. & Q. 
R. Co., 77 Neb. 166, as follows: ‘‘In an action to recover 
damages from a carrier for injury sustained by live 
stock in transit, which are accompanied by the owner or 
his agents, the burden is on the owner to show that the 
loss complained of was occasioned by the carrier’s neg- 
ligence.’’ In 4 R. ©. L., at page 995, sec. 462, the writer 
adopts the language of this opinion as being the prevail- 
ing rule everywhere. Jn fact,-while the plaintiffs in 
their brief argue to the contrary and cite cases, we know 
of no decision holding to the contrary. The rule is that 
when the owner, or his agent, attends the stock as care- 
taker, and, as in this case, the stock is being fed in the 
carrier’s yards, the carrier, while bound to furnish 
facilities for feeding, is not liable as an insurer against 
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injury, but is only liable for negligence. The test in 
the instant case would be: Did the carrier know that 
the hay fed contained poison; or, in the exercise of 
ordinary care, should it have known? Chicago, St. P., M. 
&0. R. Co. v. Schuldt, supra; Chicago B. € Q. R. Co. v. 
Powers, 73 Neb. 816; Zuommerman v. Northern P. R. Co., 
140 Minn. 212; Bigelow v. Maine C. R. Co., 110 Me. 105; 
Lukens v. Frewmnd, 27 Kan. 664. 

The agreement that the shipper shall accompany the 
- stock and shall be responsible for its care is, when proper 
facilities are supplied, not a limitation of the carrier’s 
liability. Chicago, St. P., M. @ O. R. Co. v. Schuldt, 
supra. 

Plaintiffs in their brief cite cases from Texas as 
holding to the contrary. In Pecos € N. T. R. Co. v. Mey- 
er, 155 S. W. (Tex. Civ. App.) 309, and in Chicago, R. I. 
& G. R. Co. v. Crenshaw, 59 Tex. Civ. App. 238, the car- 
rier’s liability is made to depend upon its exercise of or- 
dinary care, according to the circumstances. The holding _ 
in Chicago, R.1. € G. R. Co. v. Linger, 156 8. W. (Tex. 
Civ. App.) 298, is only to the effect that a provision in 
the contract that the shipper should assume all risks 
(which would include those arising from the carrier’s 
negligence) was void under the Carmack amendment. 8 
U. S. Comp. St. 1916, sec. 8604a, p. 9289. 

Tt is further urged that the Carmack amendment 
changes the rule, in that it provides that contracts be- 
tween the carrier and shipper attempting to limit the 
common-law liability are void, and also provides that 
the carrier shall be liable for all injuries ‘‘caused by it.’’ 
Tnasmuch as the statute places the primary duty of 
feeding the stock upon ‘the caretaker, permitting him to 
do his own buying and feeding, it would be 
strange if such were the meaning of the law. This ques- 
tion, however, is foreclosed by the decisions of the federal 
court, holding that it is permissible for the parties to 
agree upon the presence of a caretaker, and that the 
words above quoted were not intended to change the 
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Common-law liability. Adams Express Co. v. Croninger, 
226 U. S. 491, 44 L. R. A. n. s. 257; Missouri K. & T'. 
R. Co. v. Harriman, 227 U. S. 657; Cincinnati, N. O. & 
T. P.R. Co. v. Rankin, 241 U.S. 319; Missouri, K. & 7’. 
R. Co. v. Byrne 100 Fed. 359. 

It is complained that in the argument to the jury 
statements were made by counsel for plaintiffs inflam- 
atory in their character and not based upon the evi- 
dence. It is answered that counsel for defendant also 
was at fault. Courts fail in their function when their 
judgments are not in accord with the merits of the con- 
troversy. Trial judges cannot preserve the dignity and 
gravity of the court without the aid of the bar. The 
lawyer owes it to the litigant, as well as to the state, to 
prevent a diversion of the juror’s mind from the ques- 
tion he has sworn to try. As we have heretofore said, 
when misconduct of counsel is such that no admoni- 
tion or rebuke can entirely destroy its sinister influence, 
a new trial will be awarded, regardless of want of ob- 
jection and exception. 

For the reasons above shown, the judgment of the 
district court is reversed and the cause remanded for 
further proceedings. 

REvERSED. 


Sepewick, J., not sitting. 


Lerton, J. dissenting. 

The common-law rule which makes common carriers 
insurers of the safe delivery of property transported, 
with certain well-recognized exceptions, is a salutary 
doctrine and tends to the exercise of vigilance and care 
by the carriers. It should not be lightly interfered with, 
nor whittled down by exceptions, even though it may 
work an injustice in isolated cases. 

The common-law rule is stated as follows in Church v. 
Chicago, B. & Q. R. Co., 21 Neb. 615: ‘It is the general 
rule that a common carrier of live stock for hire 1s an 
insurer of its safe delivery to the consignee, except 
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where the injury or loss is due to the act of God, the 
public enemy, or to the inherent nature or propensities 
of the animals; and the delivery of the animals to the 
carrier in good condition and the failure of the carrier 
to deliver them at the place of destination makes a prima 
facie case against the carrier.’’ 

This was an interstate shipment of horses. They 
were fed and watered in transit by the carrier. The hay 
fed them was poisoned, and a number of the horses 
died. A caretaker accompanied the shipment, but did 
not procure the hay or feed the horses. Being an in- 
terstate shipment the laws of the United States, as con- 
strued by the federal courts, control. Cincinnati, N. O. & 
T. P. R. Co. v. Rankin, 241 U. 8. 319. In this case it is: 
also held that the common-law liability of a carrier as 
an insurer was not changed with respect to a loss oc- 
curring on its own line by the provisions of the Carmack 
amendment, and it is said, speaking of the construction 
of the Carmack amendment in Adams Express Co. v. 
Croninger, 226 U.S. 491, ‘‘properly understood neither 
this nor any other of our opinions holds that this 
amendment has changed the common-law doctrine there- 
tofore approved by us in respect of a carrier’s liability 
for loss occurring on its own line.’’ 

Under the interstate commerce act the term ‘‘trans- 
portation’’ includes all services in connection with the 
receipt, delivery, elevation, ventilation, refrigeration or 
icing, transfer in transit, storage and handling of proper- 
ty transported. 8 Comp. St. U. S. 1916; sec. 8563, p. 9061. 

Tt seems evident that the furnishing of hay at its feed- 
yards for the feeding of live stock which the road is 
compelled to perform under the 28-hour statute falls 
within this definition of ‘‘transportation.’’ Southern R. 
Co. v. Prescott, 240 U. 8. 632. This case was decided be- 
fore the Cummins amendment. Under that amendment 
every common carrier ‘‘receiving property for trans- 
portation shall be Hable to the lawful holder of the biil 
of lading ‘for any loss, damage, or injury to such proper- 
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ty caused by it,’ or by any common carrier, railway or 
transportation company to whom such property may be 
delivered,’’ ete. 

In New York, P.& N. R. Co. v. Peninsula Produce Ex- 
change, 240 U. S. 34, it is said: ‘‘The words ‘any loss, 
damage, or injury to such property,’ caused by the 
initial carrier or by any connecting carrier are compre- 
hensive enough te embrace all damages from any failure 
to discharge a carrier’s duty with respect to any ‘part of ’ 
the transportation to the agreed destination.’’ 

In the report of the senate committee on interstate 
commerce accompanying the second Cummins amend. 
ment, speaking of the amendment, it is said ‘‘Its purpose 
is to restore the law of full liability as it existed prior to 
the Carmack amendment of 1906, so that when property 
is lost or damaged in the course of transportation, under 
such circumstances as to make the carrier liable, recovery 
is had for full value or on the basis of full value.’’ 

Under the facts, I am of the opinion that the carrier is 
liable, under the common law, as an insurer. 

Morrissey, C. J., concurs in this dissent. 


Dewirr Y. Dorwart ET AL., APPELLANTS, v. SAMUEL W. 
HocKEtTT, APPELLEE. 


Fitep Jury 2, 1919. No. 20495. 


1. Brokers: AcTION FoR COMMISSION. Error cannot be predicated 
on the dismissal of a suit brought by the agent of the owner of 
land against the drawer of a check given to such agent for the 
purchase price thereof, less an incumbrance, where the deed of 
cenveyance was changed in a material matter by such agent 
witheut the knowledge of either the owner or the proposed buyer, 
and the sale for that reason was not consummated. 

2. Bills and Notes: Wanr or CoNSIDERATION. In such case the con- 
sideration for the check wholly failed, and suit cannot be main- 
tained fer any part thereof, even though the buyer subsequently 
purchased the land directly from the owner. 

3. Evidence examined, and, though conflicting, held sufficient to 
sustain the judgment. 
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Appeal from the district court for Red Willow county: 
Ernest B. Perry, Jupce, Affirmed. 


J. L. Rice, for appellants. 
Eldred, Cordeal & McCarl and J. E. Kelley, contra. 


Dean, J. 

Plaintiffs are real estate agents, who sued to recover on 
- a bank check for $233.35 drawn by defendant in a land 
transaction. Defendant pleaded failure of consideration. 
A jury was waived, and on submission of the testimony 
of the parties the suit was dismissed, and plaintiffs ap- 
pealed. 

Laura M. Beem, who is not a party to this suit, owned 
a 160-acre farm in South Dakota mortgaged for $850. 
Some interest and taxes were unpaid which she was un- 
able to pay. It is not denied that her husband, J. S. 
Beem, who acted with her authority throughout, agreed 
with plaintiffs that they might sell the land if they would 
give the Beems $25 net from the proceeds. Thereafter 
plaintiffs began to negotiate with defendant, Hockett, for | 
the sale of the Beem tract to him. 

There is evidence tending to establish these facts: At 
their first meeting defendant was told by plaintiffs that 
the land was mortgaged for $800; that the owner wanted 
£100 net to him; that $80 or $85 taxes were unpaid; that 
plaintiffs wanted a $100 commission; that the transaction 
was not closed at the time because defendant wanted to 
put in some personal property instead of paying all 
cash; that defendant said that if he had to pay all cash 
he would pay $300 and assume the $800 mortgage, mak- 
ing the purchase price $1,100; that a few days later plain- 
tiffs went out to defendant’s farm, taking with them a 
deed to the land, which provided that defendant should 
assume a mortgage for $850; at the same time they 
requested a check for $350; defendant refused to accept 
the deed or give the check; that plaintiffs then said they 
would accept a check for $300, which he refused to give. 
Finally, plaintiffs induced defendant to give them his 


oo 
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check for $250, which was post-dated 10 days, to the end 
that defendant might have time to obtain a report 
respecting the land. A few days later defendant went 
to plaintiffs’ office to close the transaction. He testified 
that plaintiffs at that time told him a mistake had been 
made, and that a check for $233.35, namely, the check 
sued on, was all that would be required; that he did not 
know what the mistake was, but relied on plaintiffs, sign- 
ed the check and took the deed; that immediately after 
leaving the office he went to a bank to make a deposit 
to cover the amount of the check; that the bank was 
closed, and upon examining the deed he discovered a pro- 
vision requiring him to pay certain back interest and 
taxes; that he at once returned to the office and told 
plaintiffs there was a mistake, and that if he had to pay 
back interest and taxes the check was written for too 
great an amount, and asked plaintiffs to correct the 
mistake, and demanded that the deed be made to conform 
to the agreement; that his demands were refused; that 
he thereupon offered to return the deed, and demanded 
a return of his check; both the offer and the demand 
being refused, he then notified the bank not to pay the 
check. 

Respecting the interest and tax clause, dafeudanit testi- 
fied it was not in the deed when he first saw it, and on 
this point he is corroborated by Mr. Beem, who testified . 
that it was not in the deed when signed by him and his © 
wife and forwarded to plaintiffs. It is clear that there 
is sufficient testimony to establish the fact that the deed 
that was finally delivered to defendant by plaintiffs was 
not the deed that was contemplated by the agreement, 
and that under the evidence the defendant was justified 
in returning the deed and in stopping payment on the 
check. 

It seems that defendant, being unable to close the 
transaction with plaintiffs, afterwards bought the land 
directly from the Beems. Plaintiffs now contend that 
they are entitled to the amount of the check, less the 
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back interest and taxes, on the theory that there was 
only a partial failure of consideration. We do not think 
so. The suit was brought to recover on a check given 
for the full amount of cash required on a land sale in 
excess of the incumbrance thereou. The transaction was 
not consummated at the time the suit was begun. It 
was through no fault of the defendant that the sale 
was not consummated and that the transaction was never 
closed with plaintiffs. It seems clear that there was a 
total failure of consideration. The testimony conflicts, 
but is amply sufficient to sustain the judgment of the 
trial court. 
The judgment is 
AFFIRMED. 


Marsz & MarsH, aPPELLEE, v. Caicaco & NorTHWESTERN 
Rartway COMPANY, APPELLANT. 


Finep Jury 2, 1919. No. 20472. 


1. Carriers: INTERSTATE SHIPMENTS: DELAY: LiaBILITy. When a rail- 
road company contracts to deliver goods at a certain place of 
business in another state, and is compelled to transfer them to an- 
other railroad for delivery, it is liable for damages for delay in de- 
livery the same as if the delay had occurred on its own line. 

—: CrLaims: ATTORNEY’S Freres. The attorney fees provided 

for in section 6063, Rev. St. 1913, are in the nature of costs, and 

may be allowed in all cases provided for in that section. 


AppEsaL from the district court for Douglas county: 
Artuur ©. WakELEY, JupcE. Affirmed. 


Wymer Dressler and C. H. Gorman, for appellant. . 
John H. Grossmann and Baker & Ready, contra. 


ALDRICH, J. 

This is an action at law brought by plaintiff, a produce 
dealer of Omaha, to recover $147.61 as damages to a car- 
load of cheese shipped from Plymouth, Wisconsin, Davis 
Brothers Cream Company, on June 13, 1914, and con- 
signed to the plaintiff at Omaha. 
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The plaintiff’s place of business at Omaha is at the 
corner of Twelfth and Jones streets, where it uses the 
warehouse and cold storage plant of the Fairmont 
Creamery Company. The defendant railroad company 
entered into a contract with plaintiff to deliver these 
goods. The car arrived over the defendant’s lines on the 
morning of June 17, at 2:30 a. m., and the record dis- 
closes that it was examined and found in good condition. 

The defendant company recognized this car was to be 
delivered at the warehouse, and finally caused it to be 
switched over there. The Union Pacific Railroad tracks 
alone accommodated the Fairmont Creamery ware- 
house, but there was a delay in getting this car over to 
the warehouse, and it was during this delay that the 
damage complained of was caused. The weather at the 
time of this shipment was very hot, and the ice getting out 
of the car left the cheese subject to the hot weather with- 
out ice during the three or four days that it lay in the 

@Pmaha yards, thus causing the damage complained of. 
The defendant claims that, when it delivered the car to 
the Union Pacific, its liability ceased, and that whatever 
damage resulted it was not responsible for. The plaintiff 
insists that the defendant contracted to deliver the car 
to plaintiff’s warehouse, and that it procured the services 
of the Union Pacific Railroad Company to so place the 
car there, and paid for its services. It is claimed that 
the defendant delivered the car to the Union Pacific Rail- 
road Company according to the usual method and custom 
employed in delivering shipments to connecting carriers, 
and the record shows that upon arrival the car was 
ordered delivered to the Fairmount Creamery Company, 
and it is also a matter of record that the car was trans- 
ferred to the Union Pacific. These in the main are the 
facts at issue in this case. The plaintiff alleges two 
grounds for recovery in the issues hereby tendered: ‘‘(1) 
Negligence of the defendant company in its trans- 
portation of the car with knowledge of its perishable 
contents, and before final delivery of the car to the plain- 
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tiff. (2) Its acknowledgement of liability upon an inspec- 
tion of the car, and its agreement to pay the loss when 
ascertained.’’ 

The defendant admitted the receipt on June 13, 1914, 
of the car at Plymouth, Wisconsin, consigned to the 
plaintiff, and denied all its charges of negligence, and 
alleged the defendant transported the shipment to 
Omaha strictly in accordance with its instructions, and 
claimed further that the car arrived in Omaha on the 
17th of June, 1914, at 2:30 a. w., and that the plaintiff 
was duly notified of the arrival of the car, and that at 
plaintiff’s special instance and request the defendant de- 
livered the car to the Union Pacific Railroad Company, 
and had it switched to the warehouse of the Fairmont 
Creamery Company by the Union Pacific Railroad Com- 
pany, that the former should notify the latter of all cars 
to be switched to it for unloading, and that the Union 
Pacific Railroad Company did switch this car to the Fair- 
mont Creamery Company, which plaintiff used for wi w@ 
loading, promptly upon receipt of notice to do so. The 
case was tried on these issues, and the jury rendered a 
verdict in favor of the plaintiff for the sum of $181.62. 

The plaintiff also requested allowance of an attorney’s 
fee, and the record discloses that there was allowed the 
sum of $75 for this purpose. From this situation, or state 
of facts, the defendant appeals. There are two issues to 
be determined: (1) Was the defendant negligent or 
responsible for the delay caused in the delivery, under 
the Nebraska statute, of these goods to the plaintiff 
herein? and (2) is defendant liable for an attorney’s fee? 

This was an interstate shipment under the following 
described bill of lading: ‘‘Received * * * at Ply- 
mouth, Wisconsin, June 13, 1914, from the Davis Broth- 
ers Cheese Company, the property described below in 
apparent good order, except as noted (contents and con- 
dition of contents of packages unknown) * * * 
which said company agrees to carry to its usual place of 
delivery at said destination consigned to Marsh & Marsh, 
destination Omaha, State of Nebraska.’’ 
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It will be noted from the above that the plaintiff and 
defendant entered into a contract whereby the defendant 
was to deliver this car to the usual place of delivery at 
its destination to Marsh & Marsh. It is admitted that 
the defendant had made many shipments over its lines 
of railway, and that it was familiar with plaintiff’s ware- 
house in Omaha, and that this was the place of delivery 
and the destination of the car; and it also knew that the 
only way for the car to reach its destination was, upon 
its arrival over its tracks, tc employ a Union Pacific en- 
gine to deliver it to Marsh & Marsh’s warehouse. On 
June 16, 1914, at 5:45 p. m., the record shows that plain- 
tiff gave to defendant’s freight house at Omaha an order 
as follows: ‘‘On arrival of D. L. & W. 6249, cheese con- 
signed to Marsh & Marsh, set to Union Pacific for Fair- 
mont Creamery.’’ Thus it is plain the defendant rec- 
ognized its obligation and responsibility to deliver the 
car of cheese to the plaintiff’s place of business, and that 
the damage that occurred to the cheese occurred after its 
arrival in the Omaha railway yards; and, as the de- 
fendant was under contract to deliver this merchandise 
to the plaintiff at its place of business, then it must 
follow that whatever damage occurred to the merchandise 
resulted through the negligence of the defendant. When 
the defendant entered into a contract to deliver this car 
and its contents to Marsh & Marsh at the usual place of 
business in Omaha, it also contracted to deliver it at 
the place where it usually has its merchandise delivered, 
and the defendant was cognizant of it, and it appears un- 
disputed in the record that they were familiar with the 
defendant’s location, and to carry out the terms and con- 
ditions of their contract they employed the Union Pacific 
Railroad Company to deliver the alleged damaged cheese 
to plaintiff’s warehouse, and paid them for the service 
so rendered. It is undisputed also that the defendant 
was the initial carrier from a point in Wisconsin to a 
point at plaintiff’s warehouse in Omaha, on the Union 


Pacific tracks, and procured the services of the Union 
103 Neb.—42 
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Pacific company to deliver the car at the Fairmont 
Creamery Company’s warehouse. It was carrying out in 
detail its written contract already entered into with 
plaintiff. Then if upon the arrival of the car the cheese 
therein was in good condition, and upon its receipt at 
the warehouse, a few days later, it was damaged, and in 
an unsalable condition, it must follow that whatever 
damage resulted after the car’s arrival in Omaha the 
defendant is liable for. 

It also appears the defendant examined the condition 
of this car and agreed to settle for all damages. We have 
examined the instructions, and it would seem that the 
defendant has no cause of complaint as to any of them, 
because they were favorable to the issues of the de- 
fendant. 

Complaint is also made that the allowance by the court 
of an attorney’s fee of $75 is wrong, and should not be 
permitted to stand. The record shows that this was an 
interstate shipment; that the shipment began in Wiscon- 
sin and endedin Omaha. We suppose this claim was al- 
lowed under section 6063, Rev. St. 1913. The provision 
of this statute, so far as it applies here, is as follows: 
‘(In the event such claim, which shall have been filed as 
above provided within ninety days from the date of the 
delivery of the freight in regard to which damages are 
claimed, is not adjusted and paid within the time herein 
limited, such common carrier shall be liable for interest 
thereon at 7 per cent. per annum from the date of filing 
of such claim, and shall also be liable for a reasonable 
attorney’s fee to be fixed by the court.’? Seven per cent. 
is the legal rate of interest in this state in the absence 
of contract. The court named $75 as an attorney’s fee. 
The amount is not exorbitant or unreasonable, but the 
serious question is: Can this statute above quoted be 
made applicable to an interstate shipment? 

The statute under consideration provides for the al- 
lowance of attorney’s fees in all cases where claims for 
loss or damage for which a common carrier may be 
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liable shall not be adjusted and paid within a fixed period. 
By this statute no attempt is made to regulate inter- 
state commerce. Neither is the imposition of attorney’s 
fees to be considered as a penalty; rather it is to be 
considered as a part of the costs incurred in the action, al- 
though not so denominated in the statute. The allowance 
is clearly in the nature of costs. It is not a fixed sum 
to be recovered as a part of the judgment, but its amount 
is to be fixed by the court. Smith v. Chicago, St. P., M. & 
O. R. Co., 99 Neb. 719. As was said by Mr. Justice Pit- 
ney in Missourt, K. & T. R. Co. v. Cade, 233 U. 8S. 642: 
‘‘Manifestly, the purpose is merely to require the de- 
fendant to reimburse the plaintiff for a part of his 
expenses not otherwise recoverable as ‘costs of suit.’ So 
far as it goes, it imposes only compensatory damages up- 
on a defendant who, in the judgment of the legislature, 
unreasonably delays and resists payment of a just de- 
mand. The outlay for an attorney’s fee is a necessary 
consequence of the litigation, and since it must fall upon 
one party or the other, it is reasonable to impose it upon 
the party whose refusal to pay a just claim renders the 
litigation necessary. The allowance of ordinary costs 
of suit to the prevailing party rests upon the same prin- 
ciple.’’? Taking this view of the matter, the case of 
Charleston & W. C. R. Co. v. Varnville Furniture Co., 
237 U.S. 597, cited by appellant, is not applicable. 
The judgment of the district court must be 


AFFIRMED, 
Mornissey, C. J., not sitting. 


Sepewick, J., concurring. 

The defendant received this property for shipment 
from a point in Wisconsin to Omaha. When it arrived in 
Omaha, it remained at defendant’s station and yards 
several days, which delay in delivery caused the damage 
complained of. 

1. The first question presented is whether the de- 
fendant had undertaken to deliver the goods to the con- 
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signee at its place of business in Omaha, and so was 
liable for damage caused by the failure of prompt de- 
livery. It appears that similar shipments had been made 
to this plaintiff and had been delivered at the plaintiff’s 
place of business, which was done by transfer over the 
lines of a connecting carrier, and such shipments were 
delivered by the defendant to the connecting carrier for 
that purpose. It also appears that the charges of the 
connecting carrier for this transfer were paid by the 
consignor to the defendant. The bill of lading recited 
that the defendant ‘‘agrees to carry to its usual place 
of delivery at said destination consigned to Marsh & 
Marsh, destination Omaha.’’ The defendant having re- 
ceived compensation for this transfer when it accepted 
the goods for shipment, it follows that it undertook to 
cause this transfer to be made and the goods to be de- 

livered at the place of business of the plaintiff. Under 
those circumstances, by the Carmack amendment, it is 
liable for any default of the connecting carrier. 

2. The second question presented is as to the de- 
fendant’s libility for an attorney’s fee. Section 6063, 
Rev. St. 1913, provides: ‘‘In the event such claim, which 
shall have been filed as above provided within ninety 
days from the date of the delivery of the freight in re- 
gard to which damages are claimed, is not adjusted and 
paid within the time herein limited, such common carrier 
shall be liable for interest thereon at 7 per cent. per 
annuum from the date of the filing of such claim, and shall 
also be liable for a reasonable attorney’s fee to be fixed 
by the court.’’ The trial court fixed an attorney’s fee 
of $75. As this was an interstate shipment, and congress 
by the act of 1906 has provided the liability for loss or 
damage in interstate shipments, the states cannot add 
any liability for damage; and the question is whether this 
is an attempt to do so. If the attorney’s fee is an 
additional burden upon interstate commerce, it cannot 
be allowed by the state. If it is merely a provision in re- 
gard to the local costs of the litigation, which was made 
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necessary by the delay of the defendant in adjusting 
the matter, it cannot be said to be a burden upon inter- 
state commerce. The language of Mr. Justice Pitney in 
Missourt, K. é T. R. Co. v. Cade, 233 U.S. 642, which 
appears to be the unanimous opinion of that court, seems 
to justify the conclusion that under such circumstances 
au- attorney’s fee is properly taxable as a part of the 
costs of the case. That opinion says: ‘‘Manifestly, the 
purpose is merely to require the defendant to reimburse 
the plaintiff for a part of his expenses not otherwise 
recoverable as ‘costs of suit.2 * * * The outlay for 
an attorney’s fee is a necessary consequence of the 
litigation, and since it must fall upon one party or the 
other, it is reasonable to impose it upon the party whose 
refusal to pay a just claim renders the litigation neces- 
sary. The allowance of ordinary costs of suit to the pre- 
vailing party rests upon the same principle.’’ Although 
interstate commerce was not involved in that case, and 
the court was discussing other questions, the language 
used is so pertinent to the point involved here that, with 
some hesitation, I concur with the majority in holding 
that an attorney’s fee was properly taxable by the court 
as a part of the costs in this case. In view of the fact that 
we have had various statutes in this state providing for 
attorney’s fees, and that such statutes have universally 
been construed as dealing entirely with costs that may 
properly be taxed, it seems reasonable that this statute 
should also be so construed. 

The decision of the supreme court of the United States 
in Charleston & W. C. R. Co. v. Varnville Furniture Co., 
237 U. 8. 597, is not in conflict with this view. In that case, 
the statute of South Carolina made the lability of the 
last carrier extend ‘‘to losses on other roads in other 
jurisdictions and increases it by a fine difficult to es- 
eape;’’? whereas the Carmack amendment ‘‘requires the 
initial carrier to issue a through bill of lading and makes 
it liable for all damage anywhere on the route.’’ This, 
the court say, ‘‘cannot be sustained as a help to the 
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federal statute because it goes farther than congress has 
seen fit to go;’’? and the court refers to Boston & Maine 
R. Co. v. Hooker, 233 U.S. 97, and say: ‘‘It is true that 
in that case the inclusion of the attorney’s fee not ex- 
ceeding $20 in the costs upon judgments for certain small 
claims was upheld, although incidentally including some 
claims arising out of interstate commerce. But apart 
from the effect being only incidental, the ground relied 
upon was that the statute did not ‘in anywise enlarge the 
responsibility of the carrier’ for loss or ‘at all affect 
the ground of recovery, or the measure of recovery.’ ”’ 
This seems to reaffirm the doctrine of the Boston & Maine 
case that the effect of taxing an attorney’s fee as part 
of the costs is only incidental, and does not in anywise 
enlarge the responsibility of the carrier for loss, or at 
all affect the ground of recovery, or the measure of 
recovery. This is in harmony with the language above 
quoted from Missouri, K. d T. R. Co. v. Cade, 233 U.S. 
642. 
I, therefore, concur in the conclusion reached by the 
majority upon this point. 


CornisH, J., dissenting. 

A law which requires a litigant to pay the attorney’s 
fees of the opposing party if he is defeated, and which 
does not require the opposing party to pay his attorney’s 
fees if he wins is in the nature of a law imposing a penal- 
ty. No other conclusion is reasonable. It would amount to 
a denial of the equal protection of the laws, unless 
enacted as a police regulation to prevent a common wrong 
in the refusal by carriers to entertain and pay just claims. 
I seriously doubt the existence of such customary wrong 
at the present time. 

To me it is equally apparent that such a law must be 
a burden upon commerce. As a matter of business 
prudence, the common carrier will pay doubtful claims, 
small in amount, rather than run the risk of having final- 
ly to pay not only the claim, but, in addition thereto, an 
attorney’s fee that may amount to more than the claim. 
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The result must be that in states having the law the 
emoluments going to the carrier for its service must be 
less than in those states not having the law. 

It cannot be assumed that resistance of a claim is 
wrong, although it is finally upheld in court. Such pre- 
sumption arises only by relation. 

The law does not denominate the attorney’s fees as 
costs. If it did, and the amount was limited and the right 
restricted, a different question might arise. This fact, it 
appears to me, distinguishes the case in hand from the 
federal cases cited. The statute uses the words, ‘‘reason- 
able fee.’? The word ‘‘reasonable,’’ under the previous 
decisions of this court, is hardly restrictive. If $100 
worth of service is performed by the attorney in pros- 
ecuting a $10 or $25 claim, his reasonable fee is $100. 


DanteEL W. Donovan, APPELLANT, v. Unton Pacrric Ral.- 
ROAD COMPANY ET AL., APPELLEES.* 


Furnes Juty 2, 1919. No. 26959. 


Highways: Suir To EsTaslisH: Limitations, Evidence examined. and 
held, that the road was abandoned for a period of more than ten 
years before plaintiff began his action, and that his action is 
barred by the statute of limitations. 


Apprat from the district court for Merrick county: 
Gzorce H. Tuomas, June. Affirmed. 


W.T. Thompson and Reese & Stout, for appellant. 


W.H. Thompson, Lloyd G. Thompson, John C. Martin, 
Thomas W. Bockes, Edson Rich and C, A. Magaw, contra. 


ALDRICH, J. 

This action in equity was commenced on the 16th day 
ef December, 1914. Plaintiff filed his amended petition 
in the district court for Merrick county, in which he 
alleges that he was a citizen and resident of Merrick 


county, residing within five miles of the public road in 
*Reversed on rehearing. See 104 Neb., p. ——. 
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question; that the road was legally established; that 
there were legal proceedings instituted to establish the 
road prior to April 24, 1895, and that this wagon road 
followed the general line of the Union Pacific main track 
through Merrick county to the Hall county line. 

As the defendants admit that the statement of fact and 
issues in the appellant’s brief are correct and accurate, 
we copy therefrom, as summarized, sections 3, 4, 5, 6, and 
7 of plaintiff’s petition: 

‘‘That the defendants, without legal right to do so, 
have closed the road to public travel, and have obstructed 
the same, and have and are threatening to prevent plain- 
tiff, and the general public, from traveling over and up- 
on said highway, and have plowed and planted it to 
crops and rendered it unfit for travel, and claim the right 
to so use the same, either as owners or lessees, and have 
denied and are denying the right of plaintiff and the 
public to the use of such highway. 

“That on the 24th day of April, 1895, in an action then 
pending in the circuit court of the United States, in the 
district of Nebraska, to which the receivers of the Union 
Pacific Railway Company, the county of Merrick, the 
board of supervisors of said county, and the Union 
Pacific Railway Company were parties, it was decreed 
that the highway in question should be located so that the 
north line of said highway is and shall be 63 feet south 
from and parallel to the center line of the main track of 
said railroad as then constructed through Merrick county, 
ete., that the railway company should have the right to 
put in enlverts and ditches as needed, etc. 

“‘That said decree was rendered on stipulated facts, 
to which stipulation the Union Pacific Railway Company, 
the receivers, Merrick county, and the board of super- 
visors of Merrick county were parties. That said decree 
was final, and permanently fixed the right of the public 
to maintain and use said highway. 

‘«That said public road has never been vacated, and was 
used for many years until fenced and plowed and ob- 
structed by defendants. 
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“That plaintiff proseeutes this action in his own be- 
half and on behalf of others similarly situated; that by 
closing said road plaintiff, and others, will be damaged 
and will suffer loss and inconvenience; that said highway 
is the shortest, best and most convenient road from plain- 
tiff’s premises to Grand Island, and plaintiff is without 
adequate remedy at law.’’ 

Plaintiff is a private citizen of Merrick county, and it 
is admitted that he resides within five miles of the road in 
issue, and that he has the right to maintain this action. 
The statute of limitations, which we are met with at the 
threshold of this inquiry, is found in section 7564, Rev. 
St. 1913, and provides: ‘An action for the recovery of 
the title or possession of lands, tenements or heredita- 
ments, or for the foreclosure of mortgages thereon, can 
only be brought within ten years after the cause of action 
shall have accrued: Provided, no limitations shall apply 
to the time within which any county, city, town or village 
or other municipal corporation may begin an action for 
the recovery of the title or possession of any public road, 
street, alley or other public grounds or city or town 
lots.’’ ° 

The issue here tendered by the pleadings would seem 
to be: Has this highway at any time since its organi- 
zation been unused or abandoned, or has it been a reg- 
ularly recognized and traveled highway? The legal ques- 
tions are fairly well settled in this issue. The question 
is largely one of fact and the section of the statute just 
quoted applies to the issues herein. It is in evidence that 
this highway was established west of the town of Chap- 
man across Merrick county in the year 1874. While it is 
true that the statute was not in every detail complied 
with, and many things were left undone which the statute 
requires to have been done, nevertheless it was for years 
recognized as a regular aud correct proceeding, and that 
the public had the right to travel over this highway at- 
tempted to be established at this time: Thus did matteis 
proceed until 1895, when proceedings were instituted in 


666 NEBRASKA REPORTS. [Vor. 103 


Donovan v. Union P. R. Co. 


the federal court for the purpose of establishing finally 
the highway, which was an issue before the county board 
of Merrick county in 1874, thus recognizing whatever 
rights the public had obtained during the year of 1874 
had been abandoned, and that it was necessary for the 
public to maintain further proceedings to establish the 
rights which had been lost or thrown away after 1874. 
In the proceedings which took place in the federal court 
in and for the district of Nebraska in 1895, there was 
a stipulation or agreement entered into between the de- 
fendant, the Union Pacific Railway Company, and the 
county board of Merrick county. This agreement was 
adopted and made the decree of the court, and thus by 
decree of the court a road was established parallel to 
the right of way of the Union Pacific Railway Company. 

From 1894 most of the country on the south side of 
the Union Pacific road track was open and unfenced, and 
there was some travel on a wandering and deviating line 
along the right of way of the Union Pacific west of Chap- 
man. This trail was not a stright line and did not pro- 
ceed as a road surveyed and marked out and worked, 
but was simply in the nature of a trail wandering and 
deviating in its character. There is no evidence that it 
was ever worked nor a dollar expended upon its improve- 
ment. It also is undisputed evidence that there were 
groves and trees and other incumbrances along this alleg- 
ed highway, and that the travel did not interfere with 
groves and trees growing upon the alleged right of way 
surveyed and platted by the engineer of the county of 
Merrick. Thus there are evidences on every hand that 
this road as alleged to have been established in 1874 was 
simply a paper road and had never proceeded beyond 
that stage. There is no evidence in the record that the 
officials, or any of them, whose duty it is to see to roads 
and keep them in repair, ever did an hour’s work, or 
expended a dollar in money, in keeping up this road and 
eansing it to have the appearance of a public highway. 


There is in the record no evidence whatever that the 
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. board of supervisors of Merrick county ever exercised 
any dominion over this road from the Hall county line 
eastward across Merrick county from the Hall county 
line to Chapman. Extensive groves have been allowed to 
grow up; land has been fenced off for many years by 
farmers and ranchmen; and the entire country, so far 
as ever having been laid out and marked for this road, 
has been used and occupied exclusively for farming 
and stock purposes, and whatever easement, if any, the 
public acquired by the several legal proceedings of ree- 
ord, they never proceeded any further than making a 
paper record. Actually neither Merrick county, nor any 
of its proper officials, ever exercised any authority, or 
attempted any control, or expended any labor, or cash, 
for the betterment of the road in question. 

The record discloses this was an official report made 
by a committee, which we will call viewers of the land, 
to the county board of supervisors. This was done some- 
timé (if we quote the record correctly) in April, 1894. 
This condition such as we have described is a condition 
which could not have occured in a day or a night; there 
are groves and trees which could not have grown up over 
night, or have been in the condition that they were at 
the time proceedings were started in federal court in 
1895. While we admit that it is true that this situation 
proves nonuser to a certainty, and for a period of more 
than 20 years, yet we do not claim that nonuser is at all 
sufficient to maintain title. If there had been any actual 
occupancy, tangible and real, beyond paper, this nonuser 
‘would be of no force and effect only in so far as it ex- 
presses an intention on the part of the public as to what 
it was going to do with this road for travel purposes, and 
nonuser is met further in a question like this in so far 
as it indicates an intention of abandonment, and abandon- 
ment for a term of ten years or more in this state is 
sufficient to deprive the public of the road which has 
been so treated; but we do not claim that nonuser may 
create abandonment, but it does clearly declare, and 
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correctly, we believe, the intention of the parties in- . 
volved, and that intention may become proof of the pur- 
pose or relation that the parties intend to assume toward 
the road in controversy. Then if this intention is followed 
up by actual abandonment, and the public fails to recog- 
‘nize its duties and obligations tuward this road in the 
way of labor and repair, it is evident and indisputable, 
as shown in the record, that the public never intended to 
occupy and use this alleged road for a public highway. 
The record does not disclose that the county board of 
supervisors of Merrick county ever surveyed and laid 
out the road in issue. Then if it has never taken any of 
these statutory steps, but allowed the road to grow up to 
groves and trees, and to be fenced off for farming and 
stock purposes for a period, of over ten years, as this re- 
cord shows, what statutory law is there in Nebraska that 
gives it the right of occupancy of the strip of land in 
question, similar to the Union Pacific, for road purposes? 
The public, as well as this plaintiff, has abandoned in 
every particular whatever easement or right that it had 
ever acquired, or pretended to acquire, in relation to this 
road. It never by any act dedicated this road to 
public service. Postal v. Martin, 4 Neb. (Unof.) 534. 

It cannot be said that abandonment of this road gives 
any great inconvenience, or causes any great hardship, 
because, if it had, why would it have been abandoned? If 
it was so necessary to the welfare and prosperity and 
convenience of any given set of men, or community, why 
would they suffer all this inconvenience and annoyance 
when they could have prevented it by using it if it was 
so necessary? The record seems to disclose that the road 
laid out from Chapman south within a mile or two of 
the Oregon trail is the one used by the public generally, 
and has been for many years last past in traveling from 
Chapman to Grand Island; in other words, the record 
does not disclose that there is any necessity or con- 
venience to be obtained in establishing this road. The 
report of the viewers appointed by the county com- 
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missioners in 1894, it occurs to us, is dependable in all 
respects, and is an impartial statement of the facts, and, 
as a matter of fact, is corroborative of witnesses, and 
portrays a true condition of the treatment of this strip 
of land for highway purposes. There is no question 
whatever about the intention of the parties to this trans- 
action, and, that being plain, it is proof, in our judgment, 
of actual abandonment for a period of more than ten 
years. Wiggins v. McCleary, 49 N. Y. 346; Moore v. 
United Elkhorn Mines, 64 Or. 342; O’Dea v. State, 16 
Neb. 241. 

The Union Pacific Railway Company acquired by act 
of congress in 1864 an casement for the operation of the 
railroad through and upon this strip of ground involved 
in the issues of this road case, and as a matter of law 
it is axiomatic that whatever the public has done with 
reference to obtaining a roadway over and upon the 
railroad land in question, and having once obtained it, 
if it afterward abandoned this right or easement, then 
it must of necessity revert back to the defendant railway 
company, and it is a recognized doctrine that after ac- 
quiring land for a specific purpose, and afterward it is 
abandoned, then the easement is forfeited. Perry v. 
Staple, 77 Neb. 656; Baldwin v. Trimble, 85 Md. 396, 36 
I. R. A. 489. This principle of abandonment as applied 
to the use of roads and the effect of it is recognized by 
the Ohio supreme court in Nail & Iron Co. v. Furnace 
Co., 46 Ohio St. 544, 5 L. R. A. 652. The only reason that 
the court did not hold that this road had been forfeited 
by reason of abandonment was that the abandonment 
did not continue over the statutory period of 21 years; 
but in Nebraska the statutory period is only 10 years. It 
appears of record that by reason of the allowing of 
groves to grow up into large trees, and fences to be used 
to inclose the ground in issue, over the alleged road 
right of way, and from the farming business that went 
ou, it was clearly the intention of the public, as well as 
that of the plaintiff, to pay no attention or to make no 
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further claims to their easement in and to the premises 
in question. The following report, then, or rather the 
digest of it, is given by the committee who made the re- 
port for and in behalf of the county supervisors, and we 
unhesitatingly say that it is corroborative of the position 
we have taken in the foregoing discussion. 

The record discloses that the county board of Merrick 
county appointed a committee for the purpose of viewing 
aud examining the public road in question. An exam- 
ination of this report will show that the committee made 
a careful painstaking investigation, and nowhere in the 
record does it show that Merrick county ever expended 
any labor or funds in repairing or building this road, but 
it met no obligation and showed no interest whatever. 
The report also shows that on section 32, township 12, 
range 8, there is a grove of cottonwood trees 56 feet 
from the south rail and 40 rods long, also a wire fence 
40 rods long and 74 feet from the south rail at west end 
and 60 feet from rail at east end. On section 33, town- 
ship 12, range 9, at Lockwood there is a wire fence 4 rods 
long, 56 feet from rail, and stockyards commencing 65 
fect from rail and extending back 128 feet. On section 
14, township 12, range 8, there is a fence 104 rods long 
45 feet from rail, and a grove of box-elder and cotton- 
wood trees 108 feet from rail on west end, and on 
section 18, township 12, range 8, there is a row of cotton- 
wood trees 62 feet from rail. Also on section 7, town- 
ship 12, range 7, Chapman town site, there is 40 rods 
of fence 97 feet from rail, and in section 8, town- 
ship 12, range 7, there is 115 feet of grading 1 x 16, 55 
feet from rail to north ditch, also 416 feet from grading 
1x 16, 60 feet from rail to ditch and 13 box-elder trees 
69 feet from rail. In section 4, township 12, range 9, 
cottonwood trees 60 feet from rail, and on the north- 
east quarter of this section there is a grove running 
parallel to road 116 feet from rail. So this report con- 
tinues detailing the groves, the fences, and the occupation 
and use of this aileged road by farmers, running all 
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the way from somewhere near Central City to the Hall 
county line. It is absolute and convincing proof of the 
nonuser of this alleged road for traveling purposes. We 
suppose that in pioneer days there was possibly a path 
or track made along the Union Pacific right of way to 
accommodate itinerant travelers; but the record and the 
physical condition of the road show that it was not reg- 
ularly traveled and never had been. This condition pre- 
vailed until 1899, when the defendant railway company 
exercised its right of domain over the strip of ground 
sought to be used now and then by the public for road 
purposes. 

Neither the public, nor a private individual, has any 
right to sleep upon his rights so long that witnesses are 
dead or have departed from the territory in question. 
It is the law of Michigan that a highway can be partially 
discontinued by nonuser. Gregory v. Knight, 50 Mich. 61. 
Tt is the recognized law of this country that ‘“‘every right 
or interest in, title to, or ownership of property may be 
lost by abandonment.’’ 1 C. J. 9, sec. 12. In this case 
there is evidence of nonuser, which being applied to the 
question of abandonment of the easement that the plain- 
tiff asserts in the roadway in controversy is evidence of 
intention. Whether or not he has abandoned his ease- 
ment depends upon circumstances, and is a question of 
intention always. Then again in the decree or stipulation 
entered into when this action was before the federal 
court in 1895, it is noticeable that neither the county of 
Merrick nor any one acting for it has ever performed a 
single agreement entered into at that time or place. The 
fact is that neither the Merrick county officials nor this 
plaintiff, nor any one similarly situated as they, have 
ever exercised any dominion over or performed a single 
act in recognition of this road, and the record discloses 
that possibly whatever travel there may have been from 
Chapman to Grand Island goes a mile or two south of 
Chapman, and this was on the Oregon trail to Grand 
Island, and all the travel upon this road has been fitful 
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and never at any time discloses a well-established rec- 
ognition of this road, but rather shows no intention on 
ihe part of any one either directly or indirectly to use 
it as a public highway. The record discloses that this 
Oregon trail is about 11/2 miles south of the track 
near Chapman, and parellel to the Union Pacific Rail- 
road Company, and is more convenient and more easily 
accessible in going from Chapman to Grand Island than 
the path used along the Union Pacific right of way. The 
Union Pacific in fencing up this easement from Chapman 
to the Hall county line and leasing the railway right 
of way to farmers and stockmen was simply reoccupying 
territory or a strip of land that had been abandoned by 
the public and the plaintiff herein and those similarly 
situated. 

In Railroad v. French, 100 Tenn. 209, 66 Am. St. Rep. 
752, is was held by the Tennessee supreme court that a 
user by an adjacent landowner of the right of way up to 
the line of road for an indefinite time is not adverse to 
the road easement. To the same effect is Southern P. R. 
Co. v. Hyatt, 132 Cal. 240. 

In concluding this discussion, permit us. to say that 
this court has held: ‘‘Proceedings had under a statute to 
create a highway should be so definite and certain that 
a competent surveyor could, with the record before him, 
point out this location.”” Warren v. Brown, 31 Neb. 8. 
Applying this holding to the question at issue, the ap- 
pellant’s contention wholly fails, because it is a matter 
of record that there are no landmarks, no corners and 
none of the usual methods of recognition have ever been 
established or pointed out. The record does not disclose 
any evidence of a road there, or any travel, only a wan- 
dering and deviating path along the railway right of 
way. : 

So, from every standpoint, we must conclude that the 
judgment and finding of the trial court should be, and 
it is 

AFFIRMED. 

Sepewick, J., not sitting. 
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Grose InpEMNITY CoMPANY, APPELLANT, v. Gust Larson 
APPELLEE. 


? 


FILep JuLty 8, 1919. No. 21026. 


Master and Servant: WorRKMEN’S COMPENSATION Act: APPEAL. On 
appeal by either party from an award of the compensation com- 
missioner in a cause arising under the employers’ liability act, 
the district ‘court of the county, where the employee could sue 
the employer at the time of the injury, is the proper court to 
which the cause should be submitted on appeal. 


AppEAL from the district court for Dodge county: 
Frepertck W. Burton, Jupce. Reversed. 


Courtright, Siduer & Lee, for appellant. 
J. H. Barry, contra. 


CornisH, J. 

When either party to an action, arising under the 
employers’ liability act, refuses to accept the award 
mate by the compensation commissioner, to what dis- 
trict court may he cause the matter to be submitted so 
that the court may have jurisdiction to hear and deter- 
mine the cause as provided by statute? 

The injury for which the employee (named as defend- 
ant herein) asks compensation occurred in Saunders 
county, in which county. the employee resided. The em- 
ployer resided and had his place of business just across 
the line in Fremont, Dodge county. The parties not 
agreeing on the amount of compensation, the employee 
caused the matter to be submitted to the compensation 
commissioner, at Lincoln, who took testimony in both 
Saunders and Dodge counties; summons being served 
on the plaintiff insurance company in Dodge county. 
At the hearing before the commissioner, the claim of the 
employee was resisted by the plaintiff (appellant) in 
the place of the employer. The plaintiff, refusing to ac- 


cept the award, filed its petition, provided by statute, in 
103 Neb.—43 
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the district court for Dodge county. A special appearance 
made by the defendant (appellee) was sustained, and 
the cause appealed to this court. 

The question turns largely upon the interpretation of 
the language used in the employers’ liability act, as 
amended in 1917 (Laws 1917, ch. 85). Section 3674 of the 
act, as amended, provides for service of notice of the 
injury by the employee upon ‘‘the employer as soon 
as practicable after the happening thereof.’’ Section 
3677 provides that the interested parties shall have the 
right to settle all matters of compensation between them- 
selves in accordance with the provisions of the article. 
Section 3678 provides that disputed claims shall ‘‘be 
submitted to the compensation commissioner for an 
award.’’ Then follows: ‘‘If either party at interest 
is dissatisfied with the award of the compensation com- 
missioner, then the matter may be submitted to the dis- 
trict court of the county which would have jurisdiction 
of a civil action between the parties,’’ or, as stated in 
section 3693, ‘‘the district court which would have 
jurisdiction in an ordinary civil case involving a claim 
for the injuries or death in question.”’ 

Section 3680 provides the procedure which ‘‘either 
party’’ may take in case a dispute arises. 

It seems clear that the submission of the cause to the 
district court provided for is in the nature of an appeal 
from an award. This is shown also by the language used 
in subdivision g, sec. 29, ch. 85, Laws 1917, in which the 
proceeding is demoninated an ‘‘appeal.’’ Neither the 
employer nor the insurance company has a right of 
action against the employee. 

While the language used is indefinite and unsatisfac- 
tory, we think that, as affecting the question of juris- 
diction, the words ‘‘either party’’ (which mean one of 
two) refer to employer and employee, and the ‘‘district 
court’’ to whom the cause should be submitted is the one 
to which the employee would be compelled to resort in 
a suit for damages for injuries received. In other 
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words, the legislative intent was to leave the forum for 
an action between the parties the same as it was be- 
fore the enactment of the compensation law. This 
would be the county in which the employer resides or in 
which service could be had upon him—Dodge county. 
This would be the county where, in nearly all cases, both 
parties would reside, where the witnesses would re- 
side and the cause be prosecuted with the least expense. 

This conclusion, of course, will not permit the one 
appealing to select the forum. If, however, we were to 
hold that, where the statute uses the words ‘‘either 
party,’’ the insurance company may be one of the two 
parties in mind (depending upon who is resisting the 
claim), then it might follow that the insurance company, 
as appellant, could have the cause submitted in any one 
of a large number of jurisdictions, for the reason that 
the insurance company might be sued by the appellee 
in any one of a large number of jurisdictions. 

The jurisdiction should be determined as of the time 
the cause of action arose. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 


J. Warren KEIFer, JR., APPELLANT, v. H. R. Smits, 27 
AL, APPELLEES. 


Fitep Jury 16, 1919. No. 20417. 


Officers: Liapitity: Discretion. In the absence of malice, oppression 
in office, or wilful misconduct, public officers cannot ordinarily 
pe held liable for mistaken exercise of discretion, or error in 
judgment, in the performance of official duties. 

AppraL from the district court for Lancaster county: 

P. James Coscravez, Jupce. Affirmed. 


Stocker & Foster, for appellant. 


Charles A. Chappell, Burkett, Wilson & Brown, George 
W. Ayres and Nye F. Morehouse, contra. 
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Morrissey, C. J. 

The legislature of 1911 created a stallion registration 
board, whose duty it was to pass upon pedigrees, and 
to license stallions for breeding purposes either as pure 
breds or grades. The members of the board were the 
secretary of the state board of agriculture, the professor 
of animal husbandry of the state university, and the 
deputy state veterinarian. In 1912 the board examined 
a purported pedigree of a stallion known as ‘‘Marquis 
De Wierre’’ and certified him as a pure bred Percheron. 
The horse was not a pure bred, but a grade, and upon a 
re-examination, two years later, the papers theretofore 
examined were found to be not genuine, and a renewal 
of the license was refused. 

Plaintiff sued the members of the board for damages 
resulting from their alleged incompetence, or negligence, 
in failing to detect the invalidity of the pedigree at the 
time of its original examination. The petition alleges 
that the papers were submitted to defendants under a 
contract obligating plaintiff to purchase the horse, 
provided he passed the board as a pure bred; that, re- 
lying upon the certificate issued by defendants, plain- 
tiff did so purchase him, paid the price of a pure bred for 
him, and stood him to public breeding as a pure bred; 
that as a result of defendants’ negligence plaintiff suf- 
fered damages in the sum of $3,000. The trial court 
sustained demurrers on the part of each of the defend- 
ants to the amended petition, and plaintiff appeals. 

The statute made provision for resort to certain spec- 
ified books in ascertaining whether a pedigree was signed 
by the proper officers of recognized stud associations, 
and whether such signatures were genuine. These acts 
necessarily involved the examination of evidence and 
the exercise of judgment. The allegations of the peti- 
tion that ‘‘the numbers on said papers purporting to 
be a good pedigree should have shown * * * that 
the said paper was void and of no effect,’’ and that ‘‘the 
signature on said purported pedigree should have in- 
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stantly put the defendants * * * on guard as to 
its validity,’’ sufficiently indicate that defendants’ duties 
were more than ministerial in character. The rule is 
well established that in the absence of malice, oppression 
in office, or wilful misconduct, public officers cannot be 
held liable for mistaken exercise of discretion, or error 
in judgment, in the performance of duties of a quasi- 
judicial nature. 22 R. C. L. p. 485, see. 163; State v. 
Hastings, 37 Neb. 96. The duties of the board in deter- 
mining the genuiness and validity of the pedigree papers 
‘fell within this rule. There can be no liability for mere 
error or mistake in judgment in the performance of 
these duties, and the demurrer to the petition was prop- 
erly sustained. 

Several other propositions have been urged by defend- 
ants in support of the judgment of the district court. 
Among these is the claim that defendants could in no 
event be liable as public officers because they never oc- 
cupied a de jure office. This claim is based on the fact 
that chapter 1, Laws 1911, which created the stallion 
registration board, was subsequently declared uncon- 
stitutional as an attempt on the part of the legislature 
to create state officers. Jams v. Mellor, 93 Neb. 438, 
Whether defendants might be de facto officers, even 
though no de jure office existed, it is unnecessary to 
decide. 

The judgment of the district court is 
; AFFIRMED. 
Rosz, J., dissents. 


1 


Harry W. HarrRincTtoN ET AL., APPELLEES, v. Marion 
VocL&, DEFENDANT: MassacnusEtts Bonnine & 
Insurance Company, APPELLANT. 


Fitep Jury 16, 1919. No. 20534. 


1. Notaries: NeeLicence. Proof that a notary public signed a cer- 
tifieate of acknowledgment to a forged deed, and that no other 
persons of the name of the purported grantors could be located 
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who might reasonably have made the acknowledgement in question, 
or have led the notary to believe that they were the owners of 
the land, is sufficient to establish a prima facie case of negligence 
or misconduct against the notary in failing to have satisfactory 
evidence of the identity of the persons making the acknowledgment. 


2, Petition examined and held to state a cause of action. 


8. Evidence: Comparison OF HANpweiTiIne. In an action on the bend 
of a notary public for making a false certificate of acknowledgment 
to a deed, the official signature on her bond filed with the county 
clerk may be received in evidence for the purpose of comparison 
of handwriting. 


4. Deeds: INSERTION oF NAME OF GRANTEE. Unless a contrary in- 
tention appears, the regular execution and delivery of a deed 
vests in the person to whom it is delivered implied authority 
to complete it by inserting the name of the intended grantee 
where this has been left blank. 


Where a deed appears to be regularly executed, 
acknowledged and delivered, it is prima facie evidence, as to 
innocent third parties, of the authority of the person holding the 
deed to insert her name as grantee. 


ApprEAL from the district court for Lancaster county: 
Wuuiiam M. Mornine, Juper. Affirmed. 


Strode & Beghtol and Kennedy, Holland, DeLacy & 
Horan, for appellant. 


F. B. Baylor and B. N. Robertson, contra. 


Morrissgy, ©. J. 

This is an action on the official bond of a notary pub- 
lic for damages arising from a false certificate of ac- 
knowledgement to a deed. The notary made no appear- 
ance, and the case was tried against her surety, the 
Massachusetts Bonding & Insurance Company, without a 
jury. Plaintiffs recovered judgment for $2,000, the 
amount stipulated in the bond. 

One Eleanor Sauers gave plaintiffs her deed to cer- 
tain land in Banner county in exchange for a stock of 
merchandise. In the course of the negotiations she ex- 
hibited to plaintiffs a deed purporting to have been exe- 
euted by Jennie Thornburn and Hannah Thornburn, 
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record owners of the land, with the acknowledgment 
duly certified by defendant Vogle, as notary public. The 
deed was aforgery. The title of Eleanor Sauers rested 
on the forged deed. Plaintiffs sued Eleanor Sauers for 
the fraud perpetrated upon them, and recovered a judg- 
ment, upon which they were unable to realize any amount. 
They thereupon brought this action against the notary 
and her surety. 

The bonding company seeks a reversal of the judg- 
ment entered against it on the ground, among others, 
that the petition does not state a cause of action, and 
that the trial court erred in overruling its objection to 
the introduction of any evidence. The alleged defect in 
the petition is that the petition does not aver that the 
notary took the acknowledgment without knowing or 
having satisfactory evidence that the persons purporting 
to make it were the persons described in and who exe- 
cuted the instrument. 

The petition alleges that it is the duty of a notary pub- 
lic in taking an acknowledgment to a deed to know, or to 
have satisfactory evidence, that the person making the 
acknowledgment is the person described as grantor; that 
defendant Vogle did not faithfully perform the duties 
required of her as notary public; that she took the ac- 
knowledgement to a deed which was a forgery; and that 
her certificate thereto is false and untrue. Defendant did 
not attack the petition by motion. As against an objec- 
tion to the introduction of any evidence, the petition 
sufficiently alleged such breach of duty on the part of the 
notary as to entitle plaintiffs to maintain the action. 

Defendant further contends that judgment is not 
sustained for the reasons: (1) That there is no evidence 
that the notary took the acknowledgment in question; 
(2) that there is no evidence that the notary did not know 
or have satisfactory evidence that the persons making 
the acknowledgment were the persons described in and 
who executed the instrument; (3) that plaintiffs’ dam- 
age did not result from the act of the notary, since the 


680 NEBRASKA REPORTS. [Vou. 108 


Harrington v. Vogle. 


deed in question was incomplete and would not have 
passcd title, even if the certificate had been true and the 
deed had actually been signed by the owners of the 
land. 

Plaintiffs introduced in evidence the bond and official 
signature of defendant Vogle. They were regularly 
produced as part of the public record. Their genuineness 
and validity were beyond question, and, in the absence 
of any other proof on this point, they furnished a suffi- 
cient basis for a comparison with the signature on the 
deed, and a finding that the acknowledgment had been 
made by defendant Vogle. Rev. St. 1913, see. 7912. 

As to the contention that the judgment cannot be sus- 
tained because plaintiffs did not prove that the notary 
did not know or have satisfactory evidence of the identi- 
ty of the persons making the acknowledgment, it is suffi- 
cient to say that plaintiffs showed that the deed was a 
forgery, and that no other persons of the name of Thorn- 
burn could be located who might reasonably have made 
the acknowledgment in question or have led the notary 
to believe that they were the owners of the land. This 
was sufficient to sustain the burden placed on plaintiffs 
and to establish a prima facie case of negligence or mis- 
conduct. 20 R. C. L. 335 see. 17. 

Defendant’s final argument is that plaintiffs’ damage 
did not arise from the notary’s act. The cvidence shows 
that the deed was blank as to the name of the grantee, and 
that Eleanor Sauers filled in her name after she had 
shown the deed to plaintiffs and attempted to get them 
to accept it as direct grantees. It is urged that, since this 
deed was incomplete, to plaintiffs’ knowledge, it was in- 
effectual to pass title, even if the notary’s certificate had 
been true, and hence plaintiffs’ loss would have occurred 
without regard to the negligence or misconduct of the 
notary. 

Unless a contrary intention appears, the regular exe- 
cution and delivery of a deed vests in the person to whom 
it is delivered implied authority to complete it by insert- 
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ing the name of the intended grantee where this has been 
left blank. Montgomery v. Dresser, 90 Neb. 632, 38 L. R. 
A. n. s. 423. And where a deed appears to be regularly 
executed, acknowledged and deliverd, it is prima facie evi- 
dence, as to innocent third parties, of the authority of 
the person holding the deed to insert her name as gran- 
tee. We are not called upon to hold, as between the 
grantor and a person claiming to have relied upon such 
deed as subsequent innocent purchaser, that the author- 
ity of the holder of the deed may not be rebutted; but, 
in an action on the bond of a notary public for making 
a false certificate of acknowledgment to a deed, it can- 
not be successfully urged that the loss would have arisen 
without regard to the notary’s act because the deed did 
not contain the name of a grantee. In such case a third 
party relying upon the certificate of the notary and the 
apparently regular execution, acknowledgment and de- 
livery of the deed may assume the authority of the hold- 
er of the deed to insert her name as grantee. 

The record contains no fact sufficient to excuse the 
notary’s negligence or misconduct, and the judgment is 

AFFIRMED, 


Unitev Srares Fiveviry & Guaranty Company ET AL., 
APPELLANTS, v. EMMA WICKLINE, APPELLEE. 


Firep Jury 16, 1919. No, 21010 


1. Master and Servant: WorRKMEN’s CoMPENSATION Act: LIABILITY. 
When a woman employee who has suffered an injury to one of her 
kidneys offers to permit an X-ray photograph of the kidney to. 
be made, but refuses to permit the injection of coloregol into the 
kidney for the purpose of rendering it opaque, she does not 
necessarily by such refusal forfeit her right to compensation 
under the employers’ liability act. 


2. Appeal: Law oF THE Case. Where on an appeal under the employers’ 
liability act it is held that an attorney fee cannot be taxed as 
part of the costs, that holding becomes the law of the case, and 
the question is not open for consideration on a second appeal. 
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3. Master and Servant: WorKMEN’s COMPENSATION Act: APPEAL: 
TriaL. In an appeal under the employers’ liability act frem an 
award of the compensation commissioner, the district court has 
authority to hear the cause as a suit in equity and to enter final 
judgment therein. Rev. St. 1913, sec. 3678. 


: : AWARD. Where an appeal is taken from 
an award of the compensation commissioner under the employers’ 
liability act, the district court, on proper application, skould 
allow such additional compensation and “waiting time” as the 
evidence shows the employee entitled to by reason of continuing 
disability subsequent to the award of the commissioner. 


AppreaL from the district court for Lancaster county: 
Freperick KE. SHEPHERD, JupcEe. Affirmed as modified. 


Strode & Beghtol, for appellants. 
R. J. Greene, contra. 


Morrissey, C. J. 

This cause is here for the second time. It is first 
reported in United States Fidelity & Guaranty Co. v. 
Wickline, ante, p. 21. A second trial has been had, and 
from the judgment entered both parties appeal. 

It is said in the brief of plaintiff: ‘‘The sole issue in 
the case is whether or not Mrs. Wickline, by refusing to 
submit to a medical examination, including the taking of 
an X-ray picture, brought herself within the provisions 
of section 3675, Rev. St. 1913, which provides that refusal 
to submit to a medical examination shall bar the right 
to compensation.’’ We shall dispose of this question 
before taking up the questions raised in the cross-ap- 
peal. 

Defendant’s physician testified that she ‘‘thought an 
X-ray picture was a reasonable and a necessary thing,’’ 
and that she had so advised defendant. A physician skill- 
ed in the art of making and reading X-ray photographs 
testified that, in order to properly determine the extent 
and character of defendant’s injury, an X-ray photo- 
graph of the kidney ought to be made. He stated that in 
order to make a proper photograph it might be necessary 
to inject into the kidney an opaque solution called 
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‘‘eolorogol,’’ and described in detail the method ef mak- 
ing this injection, stating: ‘‘In the hands of an expert 
there is no danger whatever.’’ He further testified: 
‘‘That is a procedure that is not used so extensively as 
formerly because we are now able to X-ray the kidney 
without difficulty without injecting it.’’ He explained 
that he found it necessary to use this’ solution in a few 
eases. Defendant testified that, if the court called upon 
her to have an X-ray picture taken, she would permit 
that to be done, but she would refuse to have colorogol 
injected into her kidney. 

The district court found that the demand upon her was 
not reasonable, and that her refusal ought not to bar her 
from a recovery. It further found that there was due 
defendant from plaintiff $81 for compensation and wait- 
ing time from the time plaintiff ceased its payments to 
the date of the award made by the compensation com- 
missioner, with interest and costs. 

In our former opinion it is said: ‘‘In the present ad- 
vanced state of the science of X-ray examinations and 
X-ray photographs of the person, there appears to be 
no reason why such examination or photograph should 
not be permitted by a claimant for compensation under 
the employers’ liability act, upon request by the employer 
_or insurer, unless the request is shown to be unreason- 
able.’? The district court was therefore required to 
determine whether under the circumstances the request 
in this case was reasonable. It will be seen from the 
testimony of the expert produced by plaintiff that it is 
only in rare instances that it is necessary to inject this 
substance into the kidney, and it would seem that plain- 
tiff ought to have availed itself of defendant’s offer to 
submit to an X-ray examination without this injection. 
It may be that an injection was not necessary. We are 
constrained to hold, with the trial court, that the de- 
mand upon Mrs. Wickline was not reasonable. 

By cross-appeal, counsel for defendant again asks us 
to tax an attorney fee against plaintiff. In the former 
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opinion it was properly held that an attorney fee could 
not be taxed as part of the costs, and that holding is 
the law of the case. The statute was amended by the 
legislature of 1919 (Laws 1919, ch. 103), but the amend- 
ment is not applicable to this case. 

It is urged that the judgment ought to be for com- 
pensation and waiting time down to the date of the judg- 
ment in the district court, rather than to the date of 
entering the order by the compensation commissioner. 
Section 3678, Rev. St. 1913, as amended by section 13, 
ch. 85, Laws 1917, provides that ‘‘all disputed claims 
for compensation * * * must be- submitted to the 
compensation commissioner for an award,’’ but, ‘‘if 
either party at interest is dissatisfied with the award 
_ of the compensation commissioner, then the matter may 
be submitted to the district court, * * * which court 
shall have authority to hear and determine the cause 
as a suit in equity and enter final judgment therein.”’ 
Under this provision of the statute and the evidence 
adduced, the district court ought to have made a deter- 
mination of the rights and claims of the parties down to 
the date of trial. Mrs. Wickline’s undisputed testimony, 
as well as that of her husband, shows she was stil] dis- 
abled, as a result of the injury, at the time of the hear- 
ing in district court. She was entitled to 40 weeks’ com- 
pensation at $6 a week and waiting time in addition to 
that awarded her. 

The judgment of the district court is modified by ad- 
ding to it the amount of $360, compensation and waiting 
time to the date of trial in that court, and, as thus modi- 
fied, is affirmed. 

‘ AFFIRMED AS MODIFIED. 
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Awna ZaNTOW, APPELLEE, v. OLD Line Accipenr Insur- 
ANCE CoMPANY, APPELLANT. 


FILep Juty 16, 1919. No. 20513. 


Insurance: Poticy: Construcrion. Special provisions in a policy 
of life insurance will not be so construed as to defeat or limit 
the benefits of the policy unless.they are so clear and definite as 
te require such construction, and are not inconsistent with other 
provisions of the policy. 


Apprat from the district court for Perkins county : 
Ernest B. Perry, Jupce. Affirmed. 


Thomas W. Blackburn, for appellant. 
G. B. Hastings and B. F. Hastings, contra. 


SEpDGwIck, J. 

W. F. Zantow had a policy of insurance in the defend- 
ant company and was killed in a railway accident. This 
plaintiff, who is his widow, and was the beneficiary under 
the policy, brought this action to recover thereon. , The 
policy provided that, in case of death of the insured by 
accident, the company would pay the beneficiary $1,000. 
It also contained a provision: ‘‘If the insured sus- 
tains injury, fatal or otherwise, or contracts illness, after 
having changed his occupation to one classed by the 
company as more hazardous than that herein stated, or 
while doing any act or thing pertaining to any occupa- 
tion so classed, then this insurance shall not be forfeited, 
but the liability of the company shall be only for such 
proportion of the principal sum or other indemnity as 
the premium paid by the insured will purchase at the 
rates fixed by the company for such more hazardous 
occupation.’’ It also contained a special provision for 
insurance while traveling. The trial court found that 
the assured had not changed his occupation within the 
meaning of the policy, and rendered judgment for $1,000, 
and also found that the plaintiff was not entitled to re- 
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cover the special insurance against accident while travel- 
ing. From the finding in favor of the plaintiff, the de- 
fendant has appealed; and the plaintiff has taken a 
cross-appeal. 

Two questions are discussed in the briefs: Had the 
assured changed his occupation to a more dangerous 
one? And was the assured at the time of the accident 
‘‘riding as a passenger in the inclosed part of a railway 
passenger car’’ within the meaning of the policy? At the 
conclusion of the evidence, each party moved the court 
for an instructed verdict. The court thereupon discharg- 
ed the jury and decided the case as submitted to the 
court upon the evidence. Under such circumstances, the 
findings of fact by the trial] court are not to be disturbed 
upon appeal, unless under all the circumstances they are 
clearly wrong. 

The definition of ‘‘traveling’’ in the policy is: ‘‘ While 
riding as a passenger in the inclosed part of a railway 
passenger car or street car, or licensed steamboat, or 
licensed passenger elevator provided for the exclusive 
use of passengers, and due directly to the wrecking of 
such conveyance.’’ The words ‘‘for the exclusive use 
of passengers’’ must be considered as applying only to 
‘licensed passenger elevator ;’’ and the fact that officers 
or agents of the railroad company may also have ridden 
in this car is immaterial. 

‘‘A person traveling on a freight train on a stock 
shipper’s pass or contract, for the purpose of attending 
to and caring for the live stock being shipped on such 
train, sustains the relation to the carrier of passenger, 
but in a restricted and modified sense.’’ Chicago, B. & 
Q. R. Co. v. Troyer, 70 Neb. 293. Otto v. Chicago, B. & 
Q. R. Co., 87 Neb. 503. 

The plaintiff called as a witness the station agent at 
the station where the deceased took the train, and he 
testified that the train was a regularly scheduled train, 
and that it earried passengers; that he sold passenger 
tickets for that train continually. On cross-examination 
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he was asked if the rules of the company provided for 
selling passenger tickets for that train, and answered 
that they did. He was asked if he had a copy of those 
rules with him, and answered that he had not. 

The defendant called as a witness the chief clerk in 
the office of the general solicitor of the company. It 
appears that several people lost their lives in this ac- 
cident, and this clerk was sent immediately to the scene 
of the accident to make investigations. He was asked 
whether the rules of the company authorized selling 
passenger tickets for that train, and answered that they 
did not, and also testified that it was not a passenger 
train. This evidence was taken by deposition, and al- 
though no objection to the evidence was entered in the 
deposition, the plaintiff’s attorney, upon the filing of the 
deposition, filed objections on the ground that the wit- 
ness had not shown himself to be competent, and that his 
evidence was not the best evidence, and that the evi- 
dence itself was incompetent and immaterial. 

Other witnesses were examined by the plaintiff, who 
were on this train at the time of the accident, and who 
testified that there were several passengers in this car 
at the time, including several women who had paid regu- 
lar fares as passengers. The court is net concerned with 
the question whether the railroad company makes rules 
not intended to be enforced. The question is whether as 
a matter of fact this car was at the time engaged in pas- 
senger service. 

The evidence shows conclusively that this car, ia whieh 
the insured was at the time of the accident, was a pas- 
senger car, as defined in our former decisions and the 
decisions of other courts. In Funke Estate v. Law Uimon 
& Crown Ins. Co., 97 Neb. 412, it is held: ‘‘Where an 
insurance policy contains inconsistent provisions, the 
courts, in case of loss, will adopt the provision which is 
most favorable to the assured and offers the protection 
which a fair interpretation of the policy will give him.”’ 
And this court has several times defined the position 
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of one who accompanies his stock as caretaker. Chicago, 
B.& Q. BR. Co. v. Troyer, 70 Neb. 287, 293; Otto v. Chicago, 
B. & Q. R. Co., 87 Neb. 503. 

The policy is unsual and peculiar; its terms cover sev- 
eral sheets of closely printed matter. The provisions in 
regard to the special traveling insurance are sufficiently 
plain as to what shall constitute ‘‘traveling,’’ but are 
indefinite as to the protection given to the insured. This 
was a valuable part of the insurance, and the defendant 
received in the premium the consideration for this spe- 
cial contract. It would seem inconsistent to hold that 
the insured was a passenger in ‘‘a railway passenger 
ear’’ with the rights of a traveler under his policy, and 
at the same time was engaged in a more hazardous oc- 
cupation than that contemplated in the insurance of 
travelers. The policy is so complicated on some points 
and so indefinite on others that it is difficult to find the 
real intention. The familiar rule is that under such cir- 
cumstances the construction must be against the insurer, 
who should have made the exception that would defeat 
the policy clear and certain. 

The trial court evidently considered that neither of 
these special variations from the principal feature of the 
policy could be enforced under conditions disclosed by 
the evidence. We cannot say that in applying and con- 
struing this evidence the court was so clearly wrong as 
to require a reversal. 

AFFIRMED. 

Morrissey, C. J., and Auprica, J., not sitting. 


Henry C. DrepERICH ET AL., APPELLANTS, v. Crty or Rep 
CLoup ET aL., APPELLEES. 


Fitep Jury 16, 1919. No. 20582. 


1, Municipal Corporations: SrreerT IMPROVEMENTS: ASSESSMENT OF 
Brenerirs: Inguncrion. A city of the second class having more 
than 1,000 and less than 5,000 inhabitants cannot make a valid 
contract for extensive street paving without an estimate, as re- 
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quired by section 5011, Rev. St. 1913. If the city engineer is 
not competent to make such estimate, and a preper estimate 
ig made by competent engineers employed by the city for that 
purpose, owners of adjoining property cannot, after such paving 
is completed, enjoin an assessment of benefits against their prop- 
erty on the ground that the estimate was not made by the city 
engineer. 


Such levy of assessment cannot 
be enjoined because a street railway was allowed te remove its 
rails from the street to be paved, instead of paving the space 
formerly occupied thereby, as required by section 5116, Rev. St. 
1913, nor because the contractor guaranteed the quality of the 
work and agreed to make good any defect that appeared within 
five years, nor because no formal personal notice of the forma- 
tion of the paving district and subsequent actions of the council 
was given them. 


AppEaL from the district court for Webster county: 
Wiuiam C. Dorsey, Jupcr. Affirmed. 


F. J. Munday and L. H. Blackledge, for appellants. 


Bernard McNeny, J. S. Gilham and Strode & Beghtol, 
contra, 


SEDGWICK, J. 

The city of Red Cloud, a city of the second class having 
less than 5,000 inhabitants, by ordinance created paving 
district No. 1 of that city, and afterwards let a contract 
for paving a street in the district; and the city council 
was about to levy assessment upon the property owners 
of the district to pay for the paving, when this action 
was begun by some of the property owners to enjoin the 
city and the officers thereof for making such levy. From 
a judgment in favor of the city, the plaintiffs have ap- 
pealed. 

1. The first objection is that no estimate was made by 
the city engineer as provided by section 5011, Rev. St. 
1913. The city council employed engineers to make this 
estimate, which was duly made. The objection is that it 
was not made by the city engineer, and it is contended 
that no other estimate can be acted upon by the city coun- 


cil under section 5011, Rev. St. 1918. Our statute pro- 
103 Neb.—44 


690 NEBRASKA REPORTS. [Vox. 103 


Diederich v. City of Red Cloud. 


vides for the election of city officers, and prescribes their 
powers and duties. The purpose of this section is to pre- 
scribe the powers and duties of the city engineer. The 
plaintiffs cite Moss v. City of Fairbury, 66 Neb. 671, and 
several other decisions of this court, in which it was 
held that the public authorities had no jurisdiction to 
proceed without an estimate of the cost of the work; but 
none of these cases, so far as we have observed, con- 
siders the question whether such estimate may under any 
circumstances be made by any other than the city engi- 
neer. The evidence shows that in this case, as in other 
towns of this class, the city engineer is chosen without 
reference to his qualifications to make a proper estimate 
of the items of cost of extensive street paving. The city 
engineer was a witness upon the trial, and his evidence 
shows that he was not qualified, and did not consider 
himself qualified, to make an estimate of such extensive 
street paving, and that the city council, with his knowl- 
edge and consent, employed competent engineers who did 
make the estimate. It does not appear that any objec- 
{ion was made to the estimate on the ground that it was 
not made by the city engineer until after the paving 
was done. While the letter of the statute is that the city 
engineer shall make estimates, the preceding direct state- 
ment of the improvements for which the city engineer 
shall make estimates might indicate that the legislature 
did not have extensive paving, in towns of this class 
in view, for which it would be necessary to employ more 
competent engineers. When the statute was enacted in 
1879, neither the legislature nor any one else contemplat- 
ed that towns of this class would do extensive paving. 
If the present situation had been contemplated by the 
legislature, we may well suppose, in view of the pro- 
visions of this comprehensive act, that the language of 
this section would have been more explicit. Under all 
of the circumstances, we cannot conclude that it was the 
intention of the legislature to prevent the city council 
from securing the necessary services of competent en- 
gineers under such conditions as these. 
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The plaintiffs cite Board of County Commissioners v. 
Davis, 92 Kan. 672. Their statute provided expressly 
under what circumstances the county board might em- 
ploy assistance for*the county surveyor, and as such 
circumstances did not exist, the court concluded that the 
board could not employ such assistance. The case is 
not in point under our statute. 

2. Complaint is made that the amount paid the en- 
gineer, and included in the cost of the paving, was ex- 
cessive, but the evidence will not support the contention. 

3. The property owners cannot complain that the 
street railway company was permitted to remove its 
rails from the street to be paved, instead of paving the 
portion of the street which had been occupied by its 
tracks, as required by section 5110, Rev. St. 1913. There 
is no evidence, and it does not appear, that it is contended 
that the benefits to the property of plaintiffs are less 
than the cost of the paving. 

4. The contractor guaranteed: ‘‘That said curb shall 
be of such perfect material and workmanship as to en- 
dure for a period of five (5) years after the completion 
and acceptance of said work without showing settlement, 
cracks, or other defects; and said contractor shall dur- 
ing the time of said guaranty remove such pieces of stone 
as may show any defects; and said contractor shall sub- 
stitute new work therefor when called upon by the city 
to de so, and shall complete such work of replacing defec- 
tive stones within thirty (30) days after issue of written 
notice so to do, and such new work shall, in every respect, 
conform to the specifications.’’ Such guaranties cf the 
quality of the work will not render the contract void, 
nor prejudice the property owners. 

5. There is no merit in the contention that the prop- 
erty owners should have formal personal notice of the 
formation of the paving district, and subsequent ae- 
tions of the council. 

The judgment of the district court is 
AFFIRMED. 
Lerton, J., not sitting. 
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Dawson County InricaTiIon CoMPANY, APPELLANT, v. Daw- 
son CouNTY, APPELLEE, 


FrLep Jury 16, 1919. No. 20507. 


1. Trial: Instructions: BuRbDEN or Proor, Plaintiff’s petition asked 
damages from the defendant county for the wrongful removal 
of certain specified bridges, 19 in number. The answer contained 
a general denial, and alleged that on account of the bridges being 
out of repair and dangerous to public travel, and the plaintiff 
having consented thereto, it “became necessary for the defendant 
and its county commissioners to remove certain ef said bridges.” 
Held, error to instruct the jury that the burden was upen plain- 
tiff te show removal by the defendant. 


: STATEMENT OF IsSuES. The trial judge’s statement of the 
issues to the jury should state the issues as the case is being 
finally presented te the jury on the pleadings and the evidence 
adduced. 


AppEaL from the district court for Dawson county: 
Hanson M. Grimes, Jupce. Reversed. 


W.A, Stewart, T. M. Hewitt, E. A. Cook and W. dl. 
Cook, for appellant. 


N. M. York, D. H. Moulds and H. D. Rhea, contra. 


CornisH, J. 

The plaintiff, an irrigation company, with bridges and 
ditches on and across the public highway, defeated in its 
action against the county for wrongfully removing and 
carrying away its bridges and filling up its ditches, and 
laying its defeat to the error of the court, appeals. 

Defendant’s answer contained a general denial, and 
alleged, by way of defense, that the bridges were old, 
rotten, out of repair, dangerous, and abandoned, and 
that, in order to make the highways safe for travel, 
plaintiff having failed, after notice and request, to re- 
pair them, and having consented to their removal, ‘‘it 
thereby became necessary for the defendant and its 
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county commissioners to remove certain of said bridges 
* * and to fill said ditches where said bridges had 
been.”’ 

In the trial court’s instructions the plaintiff was given 
the burden of proving that the county removed the 
bridges, and no burden was placed upon defendant to 
prove the allegations of its answer, denied by plaintiff, 
although the evidence was conflicting. This is complained 
of as error, aud we think it was. The defendant’s 
answer, as quoted above, fairly interpreted, amounts to 
an admission that it removed the bridges and filled the 
ditches, especially so when the record shows no attempt 
by the defendant to specify the bridges removed or not 
removed by it. The jury should also have been instruct- 
ed that the burden of proof was upon the defendant 
to prove its affirmative defenses alleged. 

The plaintiff in its petition alleged its damages to be 
$4,081.48, the amount it cost the company to put in new 
bridges and remove the dirt from the ditches. When it 
offered proof, the court sustained objection to the evi- 
dence as not showing the right measure of damages, 
holding, we think rightly, that the true measure is the 
value of the bridges at the time of removal, together with 
the reasonable cost of removing the dirt. In other words, 
it would be the reduced value of the irrigation system, 
as it stood, by reason of the wrongful act. The plain- 
tiff then offered evidence in accordance with the court’s 
ruling. The court, however, in its statement of issues 
to the jury, erroneously included the 41/2 pages of 
plaintiff’s petition giving the items of cost of new 
bridges, no evidence of which was before the jury. The 
error in this respect was in part corrected by instruction 
No. 8, on measure of damages. 

The court instructed the jury that it was the duty of 
plaintiff to build its bridges ‘‘in accordance with the 
plans and specifications of the county board.’’? The in- 
struction refers to a statute passed after the construc- 
{ion of the bridges in controversy and was inapplicable 
to the issues. 
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The plaintiff’s petition alleged that Breymann, admin- 
istrator, who owned the property when the cause of 
action arose, assigned his cause of action to the plain- 
tiff. In the statement of the issues to the jury this al- 
legation should have been, but was not included as one 
of the facts to be shown by the plaintiff. 

If the owners of an irrigation system should finally 
abandon it for irrigation purposes, it would be their 
duty to remove their: bridges and restore the highway to 
its former condition. Failure to do so within a reason- 
able time would constitute their bridges an obstruction 
upon the public highway, in which case the public author- 
ities could remove the obstruction, being liable to the 
owners for only the value of the material, less the ex- 
penses of removal and the filling in of the ditches. Mere 
delay, however, in repairing, while endeavoring to find a 
purchaser for the property, would not ordinarily con- 
stitute such an abandonment, unless the circumstances 
were such as would lead reasonable men to believe that 
the property had been finally abandoned for irrigation 
purposes. 

As the law was when these bridges were constructed, 
the duty was upon the irrigation system to keep the 
bridges in repair and safe for travel. If the bridges, 
not having been abandoned by the owners, were pcr- 
mitted by them to become out of repair and dangerous 
for public use, then the county could do whatever would 
be reasonably necessary to protect the public from dan- 
ger. In such case it may repair at once if an emergency 
exists; otherwise, it should give the owner reasonable 
notice to repair the bridges, and, on the owner’s failure 
to repair them, take such action as is necessary, doing the 
owner as little damage as need be. If the bridges had 
become so old and rotten that attempts at repair would 
be useless, or if the irrigation company persisted in 
maintaining its bridges in an unrepaired and dangerous 
condition, then the rights of the county and the public 
could be protected by a mandamus action requiring the 
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owner to repair the bridges on penalty, if it did not do 
so, of having them removed and the highway made in 
safe condition at the owner’s expense. If the county, in 
such case, should remove the bridges without notice or 
legal action, it would be a wrongful.act. 

For the reasons above shown, the judgment of the 
district court is reversed and the cause remanded for 
further proceedings. 


REVERSED. 


Morrissey, C. J., and Rosz, J., not sitting. 


Omana & Councr, Biurrs Street Rattway Company, 
APPELLANT, v. NeEBRASKa StTaTE Ramway Commission 
ET AL., APPELLEES. 


FiLep Juty 16, 1919. Ne. 20913. 


1. Carriers: Rates. The fundamental inquiry in fixing the rates ef a 
public service utility always is: What rate is necessary in erder 
to yield a reasonable average return on a fair valuation of the 
property for rate-making purposes, such a return as will not dis- 
courage, but will attract, the investment ef capital in the utility? 


2. State Railway Commission: Powers. Under the Constitution and 
laws of this state, the state railway commission has a wide dis- 
cretion in these matters. 


8. Carriers: Rates. A situation, due to an unexpected rise in prices 
and wages, which makes it altogether prebable that the past and 
present rate is insufficient te yield a revenue which will pay that 
fair average returr which the law requires, although net cen- 
stituting what would technically be denominated an “emergency,” 
may, when shown, be sufficient fer the allowance by the cem- 
mission ef a temporary rate, limited to the time required fer 
making an investigation and finding of the facts. If it should 
happen that the temporary rate so fixed is toe high, the condition 
may be rectified in the order fixing the rate after investigation. 


: Earnines, In fixing the rates at any particular 
time, former earnings and prebable prospective earnings should 
always be considered, with a view to so adjust the rates as to 
prevent extortion and allow a fair average return. 
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5. 


: ————: Power oF RAILwAy Commission. The law con- 
templates that the findings and orders should be made in the first 
instance by the commission, which has powers of its own that 
the courts may not usurp. Its orders will not be reversed unless 
clearly wrong. 


The act, known as the “Railway Com- 
mission n Act” (Laws 1907, ch. 90, Rev. St. 1913, sections 6104-6158), 
gives exclusive original jurisdiction of cases like this, involving 
the rates of common carriers, to the state railway commission, 
and is not changed by the provisions of the Omaha charter. 


AppeEaAL from the State Railway Commission. Reversed, 
with directions. 


John L. Webster, for appellant. 
W.C. Lambert and Hugh LaMaster, contra. 


Cornisu, J. 

The state railway commission denied the application 
of the plaintiff street railway company for an increase 
of its fares from five to seven cents. Plaintiff appeals. 

The application is denominated by the plaintiff as 
one for emergency or temporary rates, due to conditions 
brought about by the war, causing a large and unexpected 
inerease in wages and cost of material and supplies, mak- 
ing it temporarily impossible for the company to con- 
tinue paying its fixed charges and a return upon the 
reasonable value of its property. 

At the hearing the connnission ruled that emergency 
rates would not be justified, except as a condition is shown 
which, if not relieved from, will imperil the property 
of the company and its service to the public, such as 
might subject the company at once to proceedings in bank- 
ruptcy or receivership; that mere inability to make prof- 
its or pay dividends would not create an emergency. The 
plaintiff company, besides insisting that the condition 
shown was one which imperiled the utility, also contend- 
ed that a temporary rate should be granted when it be- 
comes clear that the revenues are not sufficient to pay 
dividends, 
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In ordinary cases the view taken by the commission, 
as to when an emergency rate should be allowed, is cor- 
rect. The fundamental inquiry in fixing rates always is: 
What rate is necessary in order to yield a reasonable 
average return on a fair valuation of the property for 
rate-making purposes, such a return as will not discour- 
age, but will attract, the investment of capital in the 
utility? It is desirable, if possible, before changing the 
rates, to know all of the facts, so that the rates may not 
be temporary and fluctuating. 

Under the Constitution and laws of this state, the com-- 
mission has a wide discretion in these matters. Even 
though present financial conditions, prices and wages 
(showing almost unprecedented changes), together with 
the financial condition of the plaintiff company, do not 
show a situation which would be technically denominated 
an ‘‘emergency,’’ yet, if they do show a situation which 
makes it altogether probable that the past and present. 
rate is insufficient to yield a revenue which will pay 
that fair average return which the law supposes, the 
commission is empowered, and it may be its duty, to per. 
mit a temporary rate, limited to the time required for 
making an investigation and finding of the value of the 
property. If it should happen that the temporary rate 
so fixed is too high, the condition can be rectified in the 
order fixing the rate after investigation. The purpose 
of the law being to allow those who voluntarily furnish 
the necessary capital to insta! and operate such public 
utilities a fair average return upon the value of the 
property so devoted to the public use, and to prevent 
unreasonable profits, in fixing the rate at anv particular 
time, former earnings and probable prospective earnings 
should always be considered, with a view to so adjust the 
rate as to prevent extortion and allow such fair average 
return. 

In the instant case, we believe it is not altogether cer- 
tain that the street railway company can continue pay- 
ing present wages and high prices for material, and at the 
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same time meet its obligations and maintain its credits, 
and it is altogether probable that it cannot make profits 
and pay dividends. If we could assume that a five-cent fare 
was a reasonable charge before the war, we would know 
that it is not a reasonable charge under present con- 
ditions, because we would take judicial knowledge of the 
fact that the exchange value of the dollar has lessened, at 
least temporarily. 

We will not go into an extented discussion of the 
financial condition of the plaintiff company. The plain- 
tiff’s evidence would indicate that since the pre-war 
period, 1914, there have been increases in the wages of 
the company’s 1200 employees, amounting to $740,000 
annually; that taxes have increased $117,000; that these 
items, together with increased cost of coal, freight 
charges, material, and supplies, will increase the amount 
of annual expenditures for operating expenses and re- 
pairs in the year 1919, over the year 1914, in the sum of 
approximately $1,321,518. From this increase should be 
deducted the increased income to the company from 
passenger travel, which in the year 1918 was $426,575.18 
in excess of that for 1914. For 1919 the excess will be 
greater, possibly from $150,000 to $200,000 greater. The 
income from passenger travel for the year 1918 for both 
Towa and Nebraska divisions of the road was approxi- 
mately $3,214,000; for 1914 it was $2,787,424. The total 
revenues for 1918 were $3,359,115.93, and the expendi- 
tures for that year, which included taxes $320,638.84, rent 
of leased roads $150,900, interest on bonded debt $480,950, 
and miscellaneous $6,025, amounted to $3,289,319.22. This 
would leave a net income for 1918 of $69,796.71. The 
figures are somewhat in dispute, the company putting 
the net income at $40,150. The operating expenses for 
1918 were $2,330,805.38. For 1914 the operating ex- 
penses were $1, 608, 231. The increase in operating ex- 
penses for the year 1919, as above indicated, would be 
much in excess of those for 1918, because the increase in 
wages, following the order of the national war labor 
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board, did not go into effect until July 17, 1918. The net 
income, above shown, of from $40,000 to $70,000 for the 
year 1918 makes no allowance for dividends ($399,600), 
but includes other deductions. 

It is contended by the plaintiff company that for the 
vear 1919 there must be a deficit in the sum of $422,600; 
that the fixed charges and obligations of the company 
cannot be met. This is disputed by the defendants, who 
contend that to show such a deficit the plaintiff has esti- 
mated the operating expenses to be $2,467,000 for 1918, 
and $2,929,750 for 1919; that $200,000 of this increase for 
1919 is in addition to the $300,000 allowed for 1918 for 
the depreciation account. It is contended that’ the 
actual money needed for this account, instead of being 
$500,000, has never been in excess of $170,000. It is 
further contended that the statement showing the deficit 
for 1919 makes no allowance for increased passenger 
fares, which will in all probability be over $200,000. At- 
tention is also called to the fact that the evidence shows 
that the company has other operating revenues which 
have increased annually in about the sum of $15,000 
since 1914. It is argued that, instead of a deficit, there 
will be a net income of $200,000 for the year 1919. 

Just what the situation is, it is difficult to say. It would 
seem that no wrong would be done, which could not be 
corrected, in allowing such increase in fares as would 
make the company secure against insolvency for a 
temporary period. Insolvency might do permanent injury 
to the utility, for which, in the long run, the people would 
have to suffer. No great risk of that should be taken. Be- 
sides, any appearance of disregard of the company’s 
rights in this respect lays the public and the authorities 
open to the charge of attempting to confiscate the prop- 
erty of the utility company. Now, we believe, without the 
slightest hesitation, that neither the commission nor the 
public, nor any community in this state, if left free to 
act, would, from greed or ignorance, ever desire to take 
the property of the utility without compensation. They 
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know that in the loss of these utilities the people would 
suffer most. The state must be careful to do nothing 
which may rightfully take away from it that valuable 
right of jurisdiction and control over its own local prop- 
erty and institutions. 

While there was some evidence bearing upon the val- 
uation of the utility, we agree with the commission that 
there was not sufficient upon which to base any permanent 
rate. The law contemplates that the findings and orders 
should be made in the first instance by the commission, 
which has powers of its own that the courts may not 
usurp. Its orders will not be reversed unless clearly 
wrong. 

We are of opinion that the commission was right in 
ordering that a hearing be had for the purpose of taking 
evidence, with a view to fixing the valuation of the 
property for rate-making purposes, and that, pending 
such hearing, the commission should award such raise 
in fares as would make the company secure against pos- 
sible insolvency; that such rates, so fixed, should be 
temporary, abiding only the investigation ordered. Ap- 
parently, a rate of 6 cents for a single ticket and 10 
tickets for 55 cents would not be improper, but the exact 
rate is for the commission to order. 

Public service corporations naturally keep in view the 
value of the service to the user and what charge the 
traffic will bear. The public (and the courts, too) inquire: 
What has been the cost of the service to the utility? 
Capital can be attracted to these enterprises only as 
there is confi’ nce that fair returns, under reasonably 
capable management, will be allowed. 

The profits of most business enterprises depend large- 
ly upon the amount of business done. This is peculiarly 
true of railroads and street railway companies. When 
the plant is ready for operation, the great cost of the 
service has been incurred. Additional cost, due to ever- 
increasing business, is insignificant compared with the 
increasing income. The public have always anticipated, 
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and may properly anticipate, decreasing rates as popula- 
tion and business increase. A fair wage must be paid to 
employees, and a fair return must be paid to those whose 
capital is invested. 

Complaint is made by the plaintiff company of the 
attitude of the commissioners, or some of them, or their 
manner of conducting the hearing. We admit that it is 
a little startling to the lawyer, bred in the courts, who 
is submitting his controversy to a body having judicial 
powers, to see a member of that body conduct a cross- 
examination and hear him express opinion upon the 
merits before the case is finally submitted. Not only 
is impartiality the supreme virtue of courts as ministers 
of the law, but the courts have always recognized that 
their functions can be best exercised and protected under 
conditions which exclude any imvasion of the partisan 
or personal element, or the appearance of it. According- 
ly, they have been hedged about by forms and rules 
calculated to inspire the greatest respect for the position 
the judge ocenpies. That which may appear to be 
anomalous inheres more or less in the nature of the pro- 
eceding and the unusual powers vested in the state rail- 
way commission. The division of the powers of the 
state into legislative, executive, and judicial is natural. 
Aristotle pointed out long ago the difficulties and dangers 
of lodging law-making powers in the executive depart- 
ment of government. Courts, as such, know only ad- 
versary parties, and are unsuited to the work of com- 
missions. 

The state railway commission is clothed with certain 
legislative, judicial, and administrative powers, but a re- 
view of its action is reserved to the courts. In the ex- 
ercise of its legislative and administrative powers, it must 
be that it exercise those functions, and hence conduct for 
itself those investigations which will enable it to legis- 
late wisely. It must be permitted to see to. if that the 
evidence necessary is adduced, and to take the legislator’s 
attitude as to what the law should be. The commission, 
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as a co-ordinate department of the state, acts independ- 
ently. In the exercise of its prerogatives, it is not sub- 
ject to dictation or criticism by the courts, except as what 
transpires may be a proper subject of review, as bearing 
upon the orders or judgments of the commission. The 
courts, ordinarily, in reviewing the work of arbitration 
boards and commissions, give ready attention to any 
complaint on the part of either of the parties that the 
body hearing the matter was actuated by any feeling of 
bias or prejudice, or other improper motive. The com- 
mission is free to adopt its own rules and course of pro- 
cedure, and to do everything necessary to inspire and 
bring about absolute respect for it and its judgments. 
It may preserve decorum, and under some circumstances 
may punish for contempt. Being, in fact, neutral as be- 
tween the parties, and conducting its hearings, not ex 
parte, nor as a partisan debate between it and either of 
the parties, it may avoid all appearance of bias or prej- 
‘udice. Upon review of the record in this case, we find 
nothing to indicate that the commission has been actuated 
by any desire other than to do justice to the utility, on 
the one hand, and the public, on the other. 

Defendant city of Omaha raises the issue whether 
jurisdiction for determining rates is not, by law, vested 
in the city council of Omaha. <A part only of the plain- 
tiff’s lines are within the limits of the city of Omaha. 
The act, known as the ‘‘Railway Commission Act’’ 
(Laws 1907, ch. 90, Rev. St. 1913, sections 6104-6158), 
gives exclusive original jurisdiction of cases, like this, in- 
volving the rates of common carriers, to the state railway 
commission, and, although there is a provision in the 
Omaha charter which appears to be to the contrary, we 
are of opinion that the act is unamended and unchanged, 
so as to deprive the state railvay commission of juris- 
diction in this case. 

The order of the state railway commission, denying any 
increase of rates, is reversed, and the cause remanded to 
the commission, with instructions to order an increase of 
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rates, the same to be temporary only and continue until 
such time as is necessary after an investigation and hear- 
ing before the commission to determine what rate is 
right aud proper under the facts of the case. 


REVERSED. 
Morrisszy, C. J., not sitting. 


In Re Davis. 
F rep BriTre.L, APPELLEE, v. Harry W. Davis, APPELLANT. 


Fitep Jury 16, 1919. No. 20548. 


4. Constitutional Law: IMPAIRMENT oF OBLIGATION oF ConTRACT. A 
legislative act does not impair the obligation ef a contract, entered 
into before the act became operative, merely because such act 
abrogates or holds in abeyance an existing remedy for the col- 
lection of debts, provided, another equally adequate remedy is 
substituted that does not lessen the value of the contract. 


: Chapter 164, Laws 1917, does not impair the 
ebligation of contracts entered into before the act became operative. 


AppeaL from the district court for Lancaster county: 
P. James Coscrave, Juper. Reversed. 


Clifford L. Rein, for appellant. 


Clark Jeary, contra. 


Dean, J. 

On September 22, 1917, Harry W. Davis, the petitioner, 
was indebted to eleven or more creditors in the aggre- 
gate sum of $442. On that date he filed a verified petition 
in the county court of Lancaster county under chapter 
164, Laws 1917, praying the court to fix the amount of his 
indebtedness and the time for payment thereof. The 
petition was dismissed in county court, and on appeal 
to the district court it was again dismissed. The petition- 
er has appealed. 

The substance of the act applicable here provides 
generally that a debtor owing not less than $50 nor more. 
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than $1,000, to not less than three creditors, may file in 
a municipal or county court a verified petition, contain- 
ing his creditors’ names and addresscs, the respective 
amounts owing to each, and praying the court to fix the 
amount of and the time when payments thereon should be 
made, the creditors to be notified by registered mail and 
the time for hearing to be not less than seven nor more 
than ten days after filing the petition. Other details are 
enumerated in the act that are hereinafter noted. 

At the hearing the parties stipulated that all the 
debts involved herein were incurred before the act be- 
came operative; ‘‘that the only point in issue in this 
hearing is to determine the question as to whether this 
statute impairs the obligation of the contracts.’’ 

Fred Brittell is the only creditor who contested the 
petitioner’s application. He says that the act violates 
section 10, article 1 of the federal Constitution, in that it 
impairs the obligation of contracts entered into before 
the act became operative. 

We do not agree. The act affects the remedy, but does 
not relieve the debtor of his contractual obligations. It 
requires payment in full. The value of the contract is 
not lessened, nor is the remedy materially changed. The 
debtor does not escape payment, and he is always sub- 
ject to the court’s order. His property is in the hands 
of the court. The amount of the periodical payments and 
the time when they shall be made are determined by 
the court. The act also provides that the provisional 
statutory remedies, such as attachment and the like, that 
are pending in any court, ‘‘upon the filing of the petition 
and the mailing of notice as herein provided, * * * 
shall be held in abevance so long as the debtor shall com- 
ply with the order of the court relative to the disposition 
of his property and earnings and the payment of the 
proceeds therefrom, to the clerk of the court for the 
benefit of the creditors’’ (section 7); that upon failure 
to comply with the court’s order the debtor forfeits the 
protection of the act. It plainly appears that, upon non- 
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compliance by the debtor, all former rights and remedies 
of the creditor for the collection of debts are automatical- 
ly restored. 

The act further provides: ‘‘If any property not exempt 
from execution, which had been attached or against which 
execution had been levied prior to the mailing of the 
notice provided for herein, shall be so sold, the proceeds 
therefrom shall be distributed under the attachment or 
execution as heretofore provided by law.’’ ‘This pro- 
vision clearly safeguards the diligent creditor who, prior 
to the mailing of the notice, has procured an attachment 
or a levy on non-exempt’ property, by providing that, 
if the property so attached or levied upon shall be sold 
under this act, the proceeds of the sale shall be distributed 
to the prior attachment or execution creditors as hereto- 
fore provided by law, so that the act does not affect 
the lien of prior attaching or execution creditors. 

In 6 R. C. L. 359, sec. 354, it is said: ‘‘ While the legis- 
lature may not withdraw all remedies, and thus in effect 
destroy the contract, modes of procedure in the courts of 
a state are so far within its control that a particular 
remedy existing at the time of the making of a contract 
may be abrogated altogether without impairing the ob- 
ligation of the contract if another and equally adequate 
remedy for the enforcement of that obligation remains 
. or is substituted for the one taken away. This is the 
rule even though the new or the remaining remedy be 
less convenient than that which was abolished, or less 
prompt and speedy. However, on this phase of the rule 
there is some conflict, for it has been held that the 
alteration must not, so far as prior contracts are con- 
cerned, appear on the face of the statute to be enacted 
to render the remedies less efficient or more dilatory 
than those in force when the contract was made. It is 
cnough if the contract is left with the same force and 
effect, including the substantial means of enforcement, 
which existed when it was made, or sufficient to enforce 
the contract.’’ On page 360, section 355, it is pointed 

103 Neb.—45 


706 NEBRASKA REPORTS. [Vor. 103 


Creigh Sons & Co. v. Jones. 


out that ‘‘the difficulties in the way of stating a rule 
render it imperative that every case be determined on 
its own particular circumstances; and the question 
whether a change of remedy impairs a substantial right 
in the last analysis is ordinarily one as te reasonable- 
ness.”’ 

It can scarcely be shown that the act is unreasonable. 
The purpose of the act is to prevent the destruction of 
a debtor of small means, by an avalanche of creditors 
who are demanding either immediate payment or judg- 
ment, and to provide a reasonable remedy at small 
cost that will inure to the benefit of all creditors and 
the debtor alike. It accords with sound public policy. 
The public is equally interested in the welfare of both 
debtor and creditor. It is more in accord with reason 
that the former should not be sacrificed but be given 
reasonable opportunity to pay, and that all creditors 
should recover their debts, than that one, or at most 
only a few, should do so. We conclude that the act is 
not violative of the federal Constitution in the respect 
noted by counsel. 

The court erred in dismissing the petition. The judg- 
ment is reversed and the cause remanded for further 
poceedings not inconsistent with the views herein ex- 
pressed. 

REVERSED. 


Lerron, J., concurs in the conclusion. 


CreicH Sons & Company, APPELLEE, v. Harry B. Jones 
ET AL., APPELLANTS: Roy Towte ET AL., APPELLEES. 


Fitep Jury 24, 1919. No. 20816. 


1. Mortgages: Furure Apvances. If the owner of real estate con- 
tracts to borrow money to erect buildings thereon, and gives a 
mortgage upon the real estate to secure the loan. which, by 
agreement, is to be advanced as the buildings progress, the lien 
of the mortgage begins upon the recording thereof. 

e 
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Under such agreement, the advancement of the 
* money is not optional with the mortgagee, but must be advanced 
as the building has progressed. 


co 


: MECHANICS’ LigNS: PriorRITIES. In such case, the lien for 
material and labor furnished for the buildings will begin when 
the furnishing of the labor or material begins, and, if that is 
before the recording of the mortgage, such liens will be superior, 
but, if it is after the filimg of the mortgage, the lien of the mort- 
gage is superior. 


Appgat from the district court for Douglas county: 
Grorce A. Day, Jupce. Affirmed. 


Anson H. Bigelow, Joseph Rapp, Jr., and H. G. Moor- 
head, for appellants. 


Gaines & Van Orsdel and E. H. Westerfield, contra. 


SepewIick, J. 

The defendant Jones purchased of the plaintiff, 
Creigh Sons & Company, the real estate involved in this 
action for the agreed price of $1,200, of which he paid 
in cash $285 and the agreement was that he should 
give a mortgage upon the property for the remainder 
of the purchase price, and that he should borrow money 
with which to build the three buildings on the real 
estate, and might give a mortgage to secure such loan, 
which should be the first mortgage upon the real estate, 
making the plaintiff’s mortgage subject thereto. Pur- 
suant to this agreement, he contracted with the defendant 
Occidental Building & Loan Association to furnish him 
$5,100, and to take a first mortgage upon the real estate 
as security therefor. He began the contemplated build- 
ings, and the defendant Roy Towle furnished labor, 
some of which was furnished prior to the recording of 
the $5,100 mortgage. He was therefore allowed a first 
lien upon the property which is not now contested. The 
other parties to the litigation furnished labor and 
materials after the $5,100 mortgage was recorded, but 
before any money had actually been advanced to Jones 
by the loan company. These lienholders contended that 
the mortgage of the loan company, so far as it was not | 
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advanced to Jones before their liens attached, was sub- 
ject to their liens, and further contended that, as the 
agreement between the plaintiff and the loan company 
was that the loan company’s mortgage should be first, 
they should be subrogated to the rights of the loan com- 
pany, making their liens prior to tue lien of the plain- 
tiff’s rnortgage. The trial court found that the defend- 
dant Roy Towle had the first lien; the loan company 
the second lien; the plaintiff, Creigh Sons & Company, 
the third lien; and the liens of all other parties were 
subject to these three liens. From this judgment, the 
subsequent lien holders have appealed. 

The appellants contend that ‘‘the lien of a mortgage 
intended to secure future advances only, when the 
making of said advances are optional, does not attach 
until the moment advances are actually made, and can- 
not be enforced against other liens prior thereto of 
which mortgagee has actual notice.’’ It seems that the 
loan company concedes this proposition, and contends 
that the making of said advances was not optional, but 
the consideration of the mortgage, and their contract 
with Jones, was to advance the money as the buildings 
progressed, to the full amount of the mortgage. 

In Hoagland v. Lowe, 39 Neb. 397, the law is stated 
in a quotation from a former case, as follows: ‘‘A 
person commencing to furnish material for, or com- 
mencing to labor on, an improvement on real estate must, 
at the time, take notice of the interest and title in 
the premises of the person with whom he contracted, 
as shown by the public records, as his lien for labor or 
material, aside from the improvement itself, attaches 
only to such interest.’ Henry & Coatsworth Co. v. Fisher- 
dick, 37 Neb. 207.’’ In the opinion there is a quotation 
from Phillips, Mechanics’ Liens (2d ed.) sec. 225, p. 378: 
‘<The law imposes on mechanics, like other persons, the 
necessity to ascertain for themselves the nature of the 
interest in the land to be improved of the persons with 
whom they contract, and all negligence in this regard 


Vou. 103) JANUARY TERM, 1919. 709 


Creigh Sons & Co. v. Jones. 


is charged to their own account. * * * The rule of 
caveat emptor therefore applies against a mechanic as 
well as in the case of a vendee. If a contractor proposes 
erecting buildings, furnishing materials, or putting labor 
ou a lot of ground, it behooves him to examine and as- 
sure himself of the fact that the person with whom he 
contemplates making a contract, or for whose benefit 
he is about to employ his means or labor, has such an 
interest or title unincumbered as will enable him to avail 
himself of a valid or efficient lien.’”’ This statement of 
the law has been reaffirmed in many cases since, includ- 
ing Boggs v. McEwen, 69 Neb. 705, in which other cases 
are cited. The case also is cited by other courts as 
correctly stating the law. Anglo-American Savings & 
Loan Ass’n v. Campbell, 13 D. C. App. 581, 43 L. R. A. 
622. The appellants cite, and appear to rely upon 
Finlayson v. Crooks, 47 Minn. 74, but the case is not 
in point. The court said; ‘‘Itis not necessary to consider 
any of the controverted questions of priority between a 
first mortgage, to secure future advances, and subse- 
quent incumbrances.’’ In that case the mortgage was 
given to secure advances for improvements on real es- 
tate, but the mortgagee, instead of advancing the money 
for that purpose, applied it upon another prior mortgage. 
The court therefore distinguished it from a case where 
the money was actually advanced to the owner of the 
property in accordance with the agreement in giving the 
mortgage. It may be that it would be more equitable to 
require a mortgagee, who is to advance money to the 
mortgagor for improvements on real estate, to see to 
it that the materials and labor for such improvements 
are paid for out of the money so advanced. If such a rule 
would be an improvement upon our law, the lawmakers, 
and not the courts, should make the change. Until such 
change is made, we are required to abide by the rule 
that has so long been established and acted upon in this 
state. The judgment of the district court is 

; AFFIRMED, 
Lerron, J., not sitting. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TEEM, 1919. 


Harry Wiutams v. State oF NEBRASKA. 
FILED SEPTEMBER 27, 1919. No. 20858. 


1. Criminal Law: Rerusar or INnstrUcTION. It is not error for a 
trial court to refuse a requested instruction, even though in preper 
form and supported by competent evidence, when he gives sub- 
stantially the same instruction on his own motion. 

2. Homicide: Instructions. On the trial of one charged with having 
committed the crime of murder in the first degree, it is the duty 

‘of the court to instruct the jury only on such degrees of homicide 
as find support in the evidence. 


DyInG DECLARATION: REFUSAL TO OFFER. One convicted 
of the crime of murder cannot predicate error on the refusal ef the 
trial court to require counsel for the state to offer in evidence the 
dying declaration of the deceased when the record fails to show 
that such a declaration was made. 


Error to the district court for Douglas county: 
Wriuram A. Repicx, Juper. Affirmed. 


Wiliam N. Jamieson and William E. Lovely, for 
plaintiff in error. 


Clarence A. Davis, Attorney General, George W. 
Ayres, J. B. Barnes and Ralph P. Wilson, contra. 


Morrissey, C. J. 

Defendant prosecutes error from a judgment of the 
district court for Douglas county, wherein he was 
sentenced to serve a term of twenty years in the pen- 
itentiary on a conviction of murder in the, second degree. 
He is one of the parties mentioned in connection with 
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the death of a peace officer named Rooney in Kirk v. 
State, ante, p. 484. 

The facts are stated in that opinion. 

The instructions given on the trial of the Kirk case 
were, with the necessary changes as to names, given ou 
the trial of defendant. Having already approved these 
instructions, we shall not again discuss them. The 
evidence adduced on behalf of the state is to the same 
effect as that given in the Kirk case, except that in the 
Kirk case the evidence did uot show that defendant was 
armed or fired any shots at the peace officers, while in 
the instant case a witness for the state testifies positive- 
ly that defendant was armed and shot at the officers. 
The evidence of defendant’s guilt being stronger and 
more conclusive than in the Kirk case, where it was re- 
garded as sufficient, need not be further reviewed. 

Error is assigned because of the refusal of the court 
to give instruction No. 2, requested by defendant, which 
would direct an acquittal in case the jury entertained 
a reasonable doubt as to whether the shot which caused 
the death of deceased was fired by one of the defendants 
named in the information or by one of the peace officers. 
The court on its own motion instructed the jury that, 
unless they found from the evidence, beyond a rea- 
sonable doubt, that deceased ‘‘was killed by a pistol 
shot fired by one of the parties, jointly charged by the 
information in this case, you should find defendant not 
guilty.’’ This instruction is, in substance, the same as 
that requested, and the assignment is not well taken. 

The information charged defendant with murder in 
the first degree, thereby charging, also, murder in the 
second degree and manslaughter. The court instructed 
the jury on murder in the first degree, and murder in 
the secdnd degree, but did not submit the lesser degree 
of manslaughter. No request was made for such in- 
struction, but it is urged that it was the duty of the 
court to so instruct on its own motion, and that its fail- 
ure so to do is error. It is the duty of the trial court to 
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submit, under suitable instructions, the various degrees 
of homicide, whenever there is evideuce to warrant sueh 
submission. Araus v. State, 102 Neb. 690. In the instant 
case we are not pointed to any evidence tending to sup- 
port the charge of manslaughter, and without such evi- 
dence the court would not be warranted in submitting 
that question to the jury. 

In conclusion, it is urged that the court erred in over- 
ruling defendant’s motion, made at the close of the 
state’s case in chief, to compel the state to produce the 
dying statement of the deceased as part of the res geste. 
Immediately following the making of this motion, coun- 
sel for the state announced in open court that the state 
had produced all evidence touching the commission of 
the crime, except such as might be cumulative. Counsel 
for defendant then asked that the record be made to 
show that he called the state’s attorney to tlie witness 
stand—for what purpose is not clear, but presumably 
to show that there was a dying statement. The court 
stated that the record might so show. Counsel did not 
propound any interrogatory to the witness, nor offer 
to prove by the witness that there was a dying declara- 
tion, and there is no showing that deceased made a 
dying declaration. 

The record is free from error, aud the judgment is 

AFFIRMED. 


SaMuEL Srove v. Srate or NEBRASKA. 
Fitep SerrEMBER 27, 1919. No. 20878. 


Criminal Law: Jury: Examination. A defendant in a felony case 
has the right to exercise the statutory number of peremptory 
challenges, and in order to exercise this right understandingly 
it is proper for him to ascertain, as nearly as practicable, the 
disposition of the juror toward him, and toward the subject-mat-. 
ter of the controversy; and any inquiry within reasonable limits . 
which tends to bring to light any bias or prejudice entertained 
by the juror is proper, but the form of the interrogatories pro- 
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pounded on abstract questions is within the sound legal discretion 
of the court, and where an abuse of such discretion is not shown 
the ruling of the trial court will be sustained. 


Error to the district court for Douglas county: WiL- 
tam A. Repick, Juper. Affirmed. 


William N. Jamieson and William E. Lovely, for plain- 
tiff in error. 


Clarence A. Davis, Attorney General, George W. Ay- 
res, J. B. Barnes and Ralph P. Wilson, contra. 


Morrissey, C. J. 

Defendant is one of the parties mentioned in con- 
nection with the death of a peace officer in Kirk v. State, 
ante, p. 484, and Williams v. State, ante, p. 719. He 
prosecutes error from a judgment of the district court 
for Douglas county, wherein he was sentenced toa term 
of twenty years in the penitentiary on a conviction of 
murder in the second degree. The record is essentially 
the same as in the cases mentioned, and on the points 
therein presented we adhere to the rulings made. 

A point not made in the other records, but presented 
here, is the ruling of the court on the voir dire examina- 
tion of the jury. Counsel for defendant propounded 
the following question: ‘‘Now, from what you read 
about this ease, did you form any opinion that the 
crime of murder had been committed because Frank 
Rooney had been shot?’’ Objection was made to the 
form of the question, and the court said: ‘‘I don’t be- 
lieve that question is in proper form. Murder is one 
thing in law, and another thing in popular conception, of 
course. I will sustain the objection to the question in 
that form.’’ The question was propounded to another 
juror. The objection was repeated, and thereupon it 
was agreed that, without repeating the question to 
other jurors, defendant would be given the benefit of 
an exception to the ruling. It is urged that the ruling 
of the court is prejudicially erroneous, as depriving de- 
fendant of an opportunity to elicit information which 
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might guide him in the exercise of his peremptory chal- 
lenges. 

A defendant in a felony case has the right to exercise 
the statutory number of peremptory challenges, and 
in order to exercise this right understandingly it is 
proper for him to ascertain, as nearly as practicable, the 
disposition of the juror toward him, and toward the 
subject-matter of the controversy; and any inquiry 
within reasonable limits which tends to bring to light 
any bias or prejudice entertained by the juror is proper, 
but the form of the interrogatories propounded on 
abstract questions is within the sound legal discretion 
of the court, and where an abuse of such discretion is 
not shown the ruling of the trial court will be sustained. 
By questions properly framed, defendant was free to 
elicit information that might be necessary to guide him 
in the exercise of his peremptory challenges. 

The judgment is 

AFFIRMED. 


EpirH Latr, APPELLEE, v. ARTHUR J. CALLOWAY, APPEL- 
LANT. 


Finep SEPTEMBER 27, 1919. No. 20584. 


1. Bills and Notes: ALTERATION: INSTRUCTION. The promissory note 
on which the action was predicated bore date May 9, 1914, which 
was within the statute of limitations. Defendant pleaded that 
the note sued upon was a forgery, in that it was originally dated 
May 9, 1911, and that the date had been changed. The court in- 
structed the jury, in substance, that if they found the note was 
changed as to date, as defendant asserted, without his ‘knowledge 
or consent, they should find in his favor, but that if dated May 
9, 1914, originally, it would not be barred by the statute of lim- 
itations, Held, that the instruction was not prejudicial to de- 
fendant. 


2, Evidence examined, and held to sustain the verdict. 


Compromise and Settlement: Fixping: Evipexce. Defendant an- 
swered, among other defenses, that all matters in controversy 


aw 
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between the parties had been settled, and produced a receipt 
which made such a recital on its face. Plaintiff made a general 
denial to the answer. At the trial undisputed testimony was re- 
ceived without objection that, at the time the receipt was signed, 
the promissory note was not mentioned or considered by either 
party, and that there was no consideration for the signing of the 
receipt. Held, that this warranted the special finding of the 
jury that no settlement was had of the debt evidenced by the note. 


AppzaL from the district court for Lancaster county: 
Wiiam M. Mornine, Jupce. Affirmed. 


Fawcett, Mockett & Walford, for appellant. 
O. B. Clark, contra. 


Lerron, J. 

Action upon a promissory note dated May 9, 1914, due 
six months after date, for the sum of $3,000, with in-. 
terest at 10 per cent. The note is upon a printed form, 
and the words, ‘‘This note given for labor,’’ are inter- 
lined upon its face. It also bears indorsement ag fol- 
lows: ‘£1914, Nov. 9, paid $120.’’ 

Five defenses are set forth in the answer: A general 
denial; that the note was originally given in 1911, which 
date was afterwards changed without the knowledge or 
consent of the defendant to 1914; that the words, ‘‘This 
note given for labor,’’? were added without his consent 
after the note was given; the statute of limitation; pay- 
ment by the giving of another note by the plaintiff to 
defendant for the same amount at the same time; and 
settlement. The reply is a general denial. The jury 
found for plaintiff, and also made special findings to the 
effect that the note sued upon was given on May 9, 1914, 
to settle an existing obligation; that the date was not 
altered; and that, in the settlement of August 15, 1916, 
it was not the intention of the parties to include the 
note in suit as a part of the settlement. A motion for 
a new trial in the usual form was made, and afterwards 
a like motion was filed on the ground of newly discov- 
ered evidence. This was supported by affidavits. These 
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motions were overruled, and the case is now before us 
upon appeal. 


It is a comforting circumstance that it is seldom that 
a case comes before this court in which so much of 
the testimony of the principals is so unreliable and pal- 
pably untrue. The evidence shows that the plaintiff, a 
married woman, living separate from her husband, came 
from Pennsylvania to act as housekeeper for the de- 
fendant in 1905. They, with their respective children, 
lived in the same household for a period of nine years 
and ten months. She not only acted as housekeeper, but 
helped in a hotel and another business owned by defend- 
ant. Afterwards the family lived on a small farm. 
Plaintiff took active part in the work upon the farm, 
milking cows, cultivating and doing other manual work. 
This much is undisputed. With respect to the making 
of the note, the testimony on behalf of plaintiff tends 
to prove that in 1914 dissensions arose; that defend- 
ant was dissatisfied with the work of some of the chil- 
dren; and that on returning from Syracuse May 9, 1914, 
he went to his room, wrote out the note in suit and hand- 
ed it to plaintiff, indicating this was to end their rela- 
tions. Defendant made positive denial of this, testify- 
ing that, though he signed this note, it was not at the 
time it was dated, but in 1912, and the note was dated 
May 9, 1911; that at the same time a note was executed 
by plaintiff in defendant’s favor for the same amount, 
bearing the same date; that this transaction was had 
because he was in litigation and wanted to transfer to 
plaintiff $3,000 worth of stock in a garage company 
which he owned, in order to put it out of the reach of 
his creditors; and that the notes were intended to off- 
set each other. Defendant also testified that the words, 
‘This note given for labor,’’ and the indorsement on 
the back of the note were not in his handwriting, and 
were placed there without his knowledge or consent 


after the note was given. 
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The evidence seems clear that the writing upon the 
face of the note and the indorsement thereon was made 
by the defendant, except perhaps as to the date 1914, 
and as to this there is sufficient evidence to sustain the 
verdict. 

With respect to the plea of settlement, it appears that 
defendant desired to purchase an interest which plain- 
tiff had in a tract of land in Cheyenne county, Nebraska. 
At the time when an agreement was reached that de- 
fendant should pay $500 for the same, plaintiff executed 
a deed for the land and signed a receipt for $237, ‘‘in 
full settlement and satisfaction for every claim or de- 
mand that I may have either at law or in equity against 
the said A. J. Calloway or his estate. This agreement 
and receipt is intended to cover every item of disagree- 
ment between myself and said A. J. Calloway of every 
kind or nature.’’ The receipt was prepared by Mr. 
West, an attorney of Syracuse. No money was paid to 
plaintiff except the $500 for the land. The testimony 
is undisputed that the $3,000 note was not considered 
or discussed at the time this receipt was executed. 
Plaintiff testified, without objection, that not until long 
after that time was there any disagreement between them 
with respect to the note in suit and that no release, 
settlement, or discharge of that debt was contemplated 
by either of the parties. 

The plea of settlement is au affirmative defense, and 
the burden of proof was upon the defendant. 

No consideration was shown for the signing of the 
paper. The court left the question whether a settle- 
ment of the note had been made, to the jury, which found 
for plaintiff. We are of opinion that defendant failed 
in his proof of a valid settlement, as also in his con- 
tention that a check given to the plaintiff on June 6, 
1916, for wages, upon which he had written certain 
words indicating that same was ‘‘in full settlement of 
all claims to date,’’ constituted a settlement. 
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Instruction No. 5, which withdrew the defense of the 
statute of limitations, is complained of. This instruc- 
tion told the jury that if the note, as originally deliver- 
ed, bore the date of May 9, 1914, it would not be barred 
by the statute, but if the date of the note was changed 
from 1911 to 1914, as alleged, the note was void and 
uncollectible. This instruction stated the law correctly. 
The answer of the jury to the special interrogatory 
settled the question that the note had not been altered, 
and there was no error in the instruction. 

The facts alleged in the affidavits for a new trial on 
the ground of newly discovered evidence are not suffi- 
cient in our opinion to have changed the result if they 
had been adduced at the trial. The affidavit of the de- 
fendant himself flatly contradicts his testimony at the 
trial in several material respects, and we see no rea- 
son why the court should consider that his later state- 
ments, made after plaintiff’s rebuttal evidence had been 
produced, should be given any greater weight than that 
given upon the witness-stand by him. It is impossible 
that both of his statements can be true. He testified at 
the trial that he only made one note in favor of plain- 
tiff, and the note produced by him, defendant’s exhibit 
1, was the note signed by plaintiff in 1912. He now 
makes affidavit that after the trial he searched his papers 
and found another note, which he now produces, and 
which is the note made by plaintiff. Plaintiff makes a 
counter affidavit denying this positively. The jury may 
have erred, but the evidence is sufficient to support a 
finding that the $3,000 note in suit was in fact given 
to the plaintiff in consideration for services rendered. 
We find no prejudicial error, and the judgment of the 
distict court is 

AFFIRMED. 


Vor. 103] SEPTEMBER TERM,.1919. 719 


Siebert v. Chicago, M. & St. P. R. Co. 


JoHn W. SrepERT, APPELLEE, v. CHicaco, MitwauKEE & 
Sr. Pau, Rattway CoMPANY, APPELLANT. 


FILep SEPTEMBER 27, 1919. No. 20463. 


Railroads: INJURY TO EMPLOYEE: NEGLIGENCE: SUFFICTENCY oF EVIDENCE. 
On the issue of negligence on the part of defendant in setting 
a brake on a railroad freight car, the evidence outlined in the 
opinion held insufficient to sustain a verdict in favor of plaintiff. 


Appray from the district court for Douglas county: 
ArtHuR C. WaxkELEY, Jupce. Reversed. 


Crofoot, Fraser ¢ ‘Connolly, for appellant. 
A. H. Bigelow, contra. 


Ross, J. ; 

This is an action by John W. Siebert, plaintiff, to 
recover from the Chicago, Milwaukee & St. Paul Rail- 
way Company, defendant, damages in the sum of $10,000 
for alleged negligence resulting in personal injuries. 
Defendant denied negligence on its part, and pleaded 
that the injuries of which plaintiff complains were caused. 
by his own negligence. From a judgment on a ver- 
dict in favor of plaintiff for $8,250, defendant has ap- 
pealed. 

Plaintiff, when injured, was a railroad conductor in 
the employ of the White Sulphur Springs & Yellowstone 
Park Railway Company, a corporation operating 23 
miles of railroad in Montana between Ringling and 
White Sulphur Springs. Under a lease, both plain- 
tiff’s employer and defendant used the latter’s rail- 
road tracks and switch-yards at Ringling. There a line 
of live stock cars were standing on a side-track, where 
they had been switched and left by defendant. Plain- 
tiff and his train crew in the performance of their 
duties undertook to switch some of these cars to another 
track. After the locomotive had been attached to the 

ine for that purpose, plaintiff mounted a car near the 
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front end of the train, turned by hand the rake ohieel 

on the top of the brake- shaft, kicked the brake-dog out . 
of the brake-ratchet on the top of the car, and thus 

released the brake. Walking on the tops of the cars 

toward the rear, he released the brakes in the manner 

indicated. In his petition he alleges that the brake on 

the rear car, when released by him, recoiled with tre- 

mendous force and threw him onto a parallel track in- 

flicting severe injuries. The negligence imputed to de- 

fendant is the setting of the brake too tight. 

The principal assignment of error is the failure of 
the trial court, after both sides had adduced their proofs, 
to sustain a motion by defendant: for a peremptory in- 
struction in its favor on the ground that the evidence 
is insufficient to sustain a verdict for plaintiff on the 
issue of. negligence in setting the brake. On this point 
counsel for plaintiff summarizes his case thus: 

‘“‘Plaintiff was thrown from the top of a car and 
injured by a tremendous brake-recoil. He declared that 
such a recoil could only have been produced by the 
brake being improperly set when the car was set in. 
Two experts support this declaration, and defendant, 
with al] its available experts, neither made any attempt 
to deny it nor to show that such a recoil could have 
been made by any customary or proper way of setting 
the brake when the car was set in, nor by the way they 
testified they had set the car in.”’ 

Should the jury have been permitted to find that de- 
fendant negligently set the brake? Defendant’s train- 
crew switched the string of live stock cars onto the 
side-track several days before plaintiff was injured. 
There is no evidence that any employee of defendant in 
the meantime touched any of those cars. Neither plain- 
tiff nor any other witness who testified in his behalf saw 
the switching or the braking. The inference of neghi- 
gence rests alone on the force of the brake- recoil, as 
deserted by plaintiff, and the expert opinions of hate 
self and two other trainmen that such force was, “) 


Vou. 103] SHPTEMBER TERM, 1919. 721 


Siebert v. Chicago, M. & St. P. R. Co. 


could have been, caused by negligence in the setting of 
the brake too tight; the latter testifying in answer to 
hypothetical questions. The string of cars stood on 
a slight incline, where they could be held in place by the 
application of the hand-brake by a single brakeman. 
This was the proper method of braking at the place of 
the injury. The theory of plaintiff is that the brake 
which recoiled with violent force was set by two brake- 
men, or by the use of a brake-stick, or by air—all im- 
proper methods. He testified that he seized the brake- 
‘wheel with his hands and made several efforts to re- 
lease the brake before he succeeded; that when finally 
released it recoiled violently before he could get his 
hands out of the way; that it threw him off the car, and 
that in his opinion the force of the recoil was caused 
by the setting of the brake in one of the negligent — 
methods described. His testimony, however, and that 
of his two experts must be considered in connection 
with other proofs. Plaintiff was 55 years of age when 
injured. The weather was hot at the time. His own 
testimony shows that he wore greasy gloves when turn- 
ing the brake-wheel; that his gloves slipped; that he 
was off his balance at the time of the recoil; that the 
amount of force used in setting the brake would, if 
properly applied, release it; that he in fact released 
the brake himself by hand. The testimony of his own 
experts on cross-examination teuds to show that a strong 
man, by hand, could have set the brake tight enough 
to produce a brake-recoil with sufficient force to throw 
a mau from the car, if off his balance. There was no 
necessity or occasion for setting the brake in any of the 
three improper methods mentioned by plaintiff. The 
use of any one of them would have required: the service 
of another man or increased the task of a single brake- 
man. That course would have disregarded a custom 
and a rule of defendant—the employer of the trainmen 
who did the switching and the braking. With one ex-. 


ception plaintiff released the brakes by hand without 
103 Neb.—46. 
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mishap. Three members of the train-crew who switched 
the string of stock cars onto the side-track testified at 
the trial. The import of their testimony is: Their at- 
tention was called to the accident shortly after it oc- 
curred, and the circumstances connected with the switch- 
ing and the braking were thus impressed on their minds. 
A single brakeman, while the train was in motion, set the 
brake on the rear car by hand. The brake was not set 
by two men, or by the use of a brake-stick, or by the 
application of air. This testimony came from the brake- 
man who set the brake on the rear car, and from other 
trainmen, who said they were present when the live 
stock cars were switched onto the side-track. In ad- 
dition, the proofs of defendant show that plaintiff, as 
conductor, in formally reporting the accident, eBye thie 
cause of his fall as follows: 

‘‘While switching out stock cars in west end of Ring- 
ling yards, to be sanded, was on top of car letting off 
hand-brakes, and while doing so his handhold slipped, 
throwing him off balance and causing him to fall to 
the ground.’’ 

In the light of all of the evidential facts which appeal 
to the reason and convince the judgment, plaintiff’s de- 
scription of the recoil] and his opinion that it was caused 
by the work of two men in setting the brake, or by the 
use of a brake-stick, or by the application of air, are 
mere conjecture and speculation. His experts did not 
strengthen his case. Such testimony is not sufficient 
evidence of the negligence charged to support a verdict 
in favor of plaintiff. The contrary was implied, if not 
declared, by the submission of the case to a jury whose 
sympathies would naturally be aroused by the age of 
plaintiff, by his service as brakeman and conductor, and 
by his injury, suffering and loss. It is sometimes diffi- 
cult to escape such promptings of the human heart, even 
where there is judicial responsibility for an impartial 
analysis of the evidence and for an unfaltering appli- 
cation of the law. Under the circumstances the verdict 
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for plaintiff, therefore,.should occasion no surprise, 
though without support in the evidence. The judgment 
of the district court is reversed and the cause remanded 
for further proceedings. 

REVERSED. 


Hippa LorcreN, APPELLANT, v. OmaHa & CounciL BLUFFS 
Street Rarpway Company, APPELLEE. 


FILED SEPTEMBER 27, 1919. No. 20525. 


Carriers: ACTION FoR INJURIES: DIRECTION oF VerDIcT. Where the 
evidence is insufficient to sustain a judgment in favor of plaintiff, 
the trial court should direct a verdict fer defendant. 


AppgaL from the district court for Douglas county: 
Artaur C. Waketey, Juper. Affirmed. 


W. J. Connell, for appellant. 
John L. Webster and William R. King, contra. 


Ross, J. 

This is an action to recover damages for alleged 
negligence resulting in personal injuries to plaintiff in 
a collision with an electric passenger car on defendant’s 
street railway in Omaha. After both sides had adduced 
their testimony, the trial court gave a peremptory in- 
struction in favor of defendant for insufficiency of the 
proofs to sustain a verdict for plaintiff. From a dis- 
missal of the action, plaintiff has appealed. 

The only question presented is the correctness of the 
trial court’s ruling that there is no evidence of action- 
able negligence on the part of defendant. The charges 
of negligence are that the passenger car which struck 
plaintiff was operated at a high and dangerous rate of 
speed and was not under control. 

The accident occurred on Twenty-fourth street, on a 
line with the south curb of Mason street, where the two 
streets meet at right angles. Mason street extends east, 
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but not west, from Twenty-fourth street. There are 
‘double tracks four or five feet apart running north and 
south on Twenty-fourth street. The south-bound cars 
run on the west track and the north-bound cars run on 
the east track. After dark, when there was a light snow 
on the ground, plaintiff, a passenger, alighted at the 
rear exit of a south-bound car, which stopped at the 
south side of Mason street, went around the rear end of 
it, and walked eastward across the narrow space be- 
tween the two tracks. As she was-stepping over the 
west rail of the east track, she was struck by the fender 
of a north-bound car. She testified that, when she was 
facing southward in alighting, she saw a north-bound 
ear ‘‘about a block away,’’ approaching from the south, 
and knew that she had time to cross the track ahead of 
it, if it was running at the usual rate of speed. In ad- 
dition, there is proof that a rule of defendant required 
the motorman, when passing a standing street car at 
a public crossing, to have his own car under complete 
control, ‘‘so that stop can be made instantly.’’ Plain- 
tiff argues that, since the north-bound car ran about a 
block while she was alighting and walking to the place 
of the collision, its speed was 30 miles an hour. She 
offered no evidence whatever of the rate at which the 
north-bound car passed the one on which she had been a 
passenger. While alighting, according to her testimony, 
she looked toward the south into the headlight of the 
approaching car ‘‘about a block away.’’ Her estimate 
applies to the block south of Mason street, where there 
were no intersections or public crossings. The bases 
of computation make the result of her calculations mere 
conjecture. The motorman testified that his rate of 
speed south of Mason street did not exceed 10 miles 
an hour; that he applied his brake when within a block 
of the south-bound car; that he reduced his speed to 
two or three or four miles an hour while passing the 
south-bound car; that his car ran four feet only after le 
saw plaintiff, and two feet only after the fender struck 
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’ her. This testimony is in harmony with that of a disinter- 

ested eye-witness who assisted plaintiff to her home 
after the accident. A number of witnesses testified 
directly to the speed of the north-bound car as it passed 
the south-bound car, and the estimates range from two 
to five miles an hour—speeds varying from a slow to a 
vapid walk. This evidence is uncontradicted, and there 
is nothing in the record to challenge the veracity of the 
witnesses who thus testified. 

There is also proof that plaintiff, after the accident, 
was found outside of the west rail of the east track 
near the front end of the car where the fender is at- 
tached. The rule mentioned did not require the motor- 
inan to stop at the intersection where the south-bound 
car had stopped for plaintiff to alight. His headlight, 
the noise of his moving car, and his gong gave notice of 
his approach. Under the circumstances he is not 
chargeable with negligence because he failed to act in 
advance on the assumption that some ‘one behind the 
south-bound car would step on the track in front of his 
car without stopping or looking or listening. The testi- 
-mony of plaintiff that she saw the approaching car about 
a block away and knew she could cross the track ahead 
of it, if running’ at the usual speed, and the other evi- 
dence do not prove that it was operated at a high and 
dangerous rate of speed while passing the south-bound 
car, and was not then under control, whatever effect 
such testimony might have on an issue of contributory 
negligence. 

Plaintiff also testified that light from the northeast 
was thrown about her from an automobile, but this, in 
connection with the evidence as a whole, does not show 
negligence on the part of defendant in the respects 
charged in the petition. It is clear that plaintiff did not 
make a case calling for the verdict of a jury, and that 
the trial court did not err in dismissing the action. 

AFFIRMED, 
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GeraLp V. CauGHLAN, ADMINISTRATOR, APPELLANT, Vv. CITY 
OF OMAHA, APPELLEE. 


FiLeD SEPTEMBER 27, 1919. No. 20600. 


Municipal Corporations: PuBLiIc BATHING PLAcE: LIABILITY FOR DEATH. 
In absence of statute, a city, in maintaining a public park and a 
maunicipal beach therein for bathing and other aquatic recrea- 
tions, performs a governmental function, as distinguished from a 
proprietary or business enterprise, and is not pecuniarily liable 
for personal injuries, resulting from the negligence of city officers 
to persons exercising such municipal privileges; and neither the 
character of the municipal function nor the exemption frem 
liability is changed by a small incidental revenue derived from 
the rental of city buildings used in connection wth the public 
park or the municipal beach. 


AppgaL from the district court for Douglas county: 
Wits G. Szars, Jupos. Affirmed. 


Thomas Lynch and Byron G. Burbank, for appellant. 
Frank L. Weaver, W. C. Lambert and H. L. Mossman, 


contra. 


Ross, J. 

This is an action against the city of Omaha to recover 
damages in the sum of $10,000 for negligence resulting 
in the death of Samuel H. Daniels; the administrator 
of his estate being plaintiff. A demurrer to the petition 
was sustained. From a dismissal of the case, plaintiff 
has appealed. 

For the purpose of reviewing the ruling on the de- 
murrer, the facts pleaded in the petition may be sum- 
marized as follows: Defendant maintains a public park 
having a municipal beach on Carter Lake. A public 
dock, with spring diving boards on each side, extends 
from the shore into the lake, for the use of persons 
resorting to the water for recreation and for other pur- 
poses. Daniels, in common with the public generally, 
was invited to use the municipal privileges and facili- 
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ties. In a bathing suit he jumped head foremost from a 
spring diving board on one side of the dock, struck his 
head on the bottom of the lake at a depth of three and 
one-half feet, and broke his neck. On the other side of 
the dock the water under the spring diving boards was 
eight or ten feet deep. The lake was murky, concealing 
the bottom and the depth of the water. Daniels had not 
been notified that the water under the spring diving 
board which he used was shallow, and had no knowledge 
of that fact. For $402 defendant had leased for a year 
buildings used in connection with the public dock. Negli- 
gence in creating and in maintaining the place of 
danger described, and in inviting Daniels to use the 
spring diving board without notice or warning that 
the water under it was shallow, is imputed to defendant. 
On these facts, properly pleaded, is the pttition demur- 
rable? 
Defendant justifies the dismissal of the case on the 
ground that the city acted in a governmental capacity, 
and that, therefore, it is not pecuniarily liable for per- 
sonal injuries resulting from the negligence of its officers. 
Plaintiff insists that the city receives a substantial reve- 
nue from the bathing beach, and that it is answerable 
in its private or proprietary capacity for the wrongs 
pleaded in the petition. On the question presented the 
courts of the country, like the parties hereto, seem to 
entertain diverse views. The nature of the functions 
exercised by a city in maintaining a public park has 
been a subject of extended judicial discussion in recent 
years. The weight of authority supports the fundamen- 
tal proposition of law that a city in maintaining a pub- 
lic park performs a public or governmental duty. Bvrs- 
bing v. Asbury Park (80 N. J. Law, 416) 33 L. R. A. n. 
-g., note, 523. The municipal purpose is different from 
that of an ordinary corporation conducting a business 
enterprise for private gain. Health, comfort, recrea- 
tion, sanitary conditions and better environments, re- 
sulting in order, happiness and increased usefulness 
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from a publie standpoint, are governmental aims in the 
maintenance of a public park or a municipal beach. To 
extend these privileges without compensation or dis- 
crimination to the poor and the other classes alike is 
above the aim of private or individual enterprise gen- 
erally. To attain these objects is a fundamental pur- 
pose of government. Consequently, most courts, in 
determining lability for negligence in cases of this 
kind, make a distinction between governmental func- 
tions and private enterprise. The rule generally adopt- 
ed, therefore, is that, in absence of statute, a city, in 
maintaining a public park or a municipal beach, is not 
pecuniarily liable for the negligence of city offcers while 
exercising functions relating to this feature of municipal 
government. Bisbing v. Asbury Park, supra: Harper 
vy. City of Topeka, 92 Kan. 11, 51 L. R. A. n. s. 1032; 
Bernstein v. City of Milwaukee, 158 Wis. 576, L. R. A. 
1915C, 435, and cases cited in note; Nemet v. City of 
Kenosha, 169 Wis. 379. Neither the character of the 
muuicipal function nor the exemption from la- 
bility is changed by a small incidental revenue derived , 
from the rental of city buildings used in connection with 
the public park or the municipal beach. Kellar v. City 
of Los Angeles, 178 Pac. (Cal.) 5065. 
This view of the law results in an affirmance. 
AFFIRMED. 


Sepewick, J., dissenting. 

Tt is said that, in establishing and maintaining parks, 
the city exercises a governmental function. The sn- 
preme court of the United States has said: 

‘‘A distinction is to be noted between the liability of 
a municipal corporation, made such by acceptance of 
a village or city charter, and the involuntary quasi 
corporations known as counties, towns, school districts, 
and especially the townships of New England. The ha- 
bility of the former is greater than that of the latter, 
even when invested with corporate capacity and thie 
power of taxation. * It is denied that a munic- 
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ipal corporation (as distinquished from a corporation 
organized for private gain) is liable for the injury to an 
individual arising from negligence in the construction 
of a work authorized by it. Some cases hold that the 
adoption of a plan of such a.work is a judicial act; and, 
if injury arises from the mere execution of that plan, 
no liability exists. Child v. City of Boston, 4 Allen 
(Mass.) 41; Thayer v. City of Boston, 19 Pick. (Mass.) 
511. Other cases hold that for its negligent execution 
of a plan good in itself, or for mere negligence in the 
care of its streets or other works, a municipal corpora- 
tion cannot be charged. City of Detroit v. Blackeby, 
21 Mich. 84, is of the latter class, where it was held 
that the city was not liable for an injury arising from 
its neglect to keep its sidewalks in repair. The authori- 
ties establishing the contrary doctrine, that a’ city is 
responsible for its mere uegligence, are so numerous and 
so well considered that the law must be deemed to be 
seitled in accordance with them.’’ 

The opinion then cites English authorities, cases from 
the supreme court of the United States, and from ten 
of the states of the Union. Barnes v. District of Colum- 
bia, 91 U. S. 540, 23 L. ed. 440. This seems to be the 
well-settled rule of the common law. It is for the city 
to decide whether it will have parks, and when, where 
aud in what form it will have them. In building them, 
und caring for them, it is not assisting the state in any 
way to carry out the laws of the state, but it is acting 
independently and for its own interests, and there 
seems to be no reason for holding that it is exercising a 
governmental function, any more than in laying out, con- 
structing and caring for its streets. 

Even if it should be held that the city is exercising a 
governmental function in constructing parks and in- 
provements therein, and that, therefore, it is not liable 
for the negligence of its agents in connection therewith, 
it would still be liable in an action of this kind. As is 
said in the note under Bernstein v. City of Milwaukee, 
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158 Wis. 576, L. R. A. 1915C, 435: ‘‘A municipality may 
not maintain a public nuisance, even where it is per- 
forming a governmental duty.’’ And in 20 R. C. L. 
380: ‘*The term nuisance, in legal parlance, extends to 
everything that endangers life or health, gives offense 
to the senses, violates the laws of decency, or obstructs 
the reasonable and comfortable use of property.’’ That 
the thing complained of in this case endangered ‘‘life 
or health’? cannot be doubted. No one could discover 
the danger from the appearances, and this brings it 
within the principle of the ‘‘Turntable cases.’’ In 
those cases the liability arises from maintaining an 
“‘attractive nuisance.’’ The cases generally involve in- 
juries to children, who are not able to discover the 
danger. In the case at bar the danger was hidden. 
No one could discover it,-and the principle, therefore, 
applies to such cases. It is conceded that this diving 
place was authorized by the city. By holding that the 
city, in authorizing it, was exercising a governmental 
function, it is now relieved from liability. I cannot 
concede that to authorize its construction required the 
exercise of any governmental function, but, even if the 
city can be said to have exercised a governmental func- 
tion in that respect, the thing was dangerous to life and 
health, and was therefore a nuisance, and ‘‘a municipal- 
ity may not maintain a public nuisance, even where it 
is performing a governmental duty.’’ 
Morrissey, C. J., concurs in this dissent. 


EizaBETH GRANT ET AL., APPELLANTS, V. Bertiz Hover 
ET AL., APPELLEES. 


FILED SEPTEMBER 27, 1919. No. 20522. 


1. Wills: Construction: INCONSISTENT CLausES. The settled rule 
of law is that, if a deed or will conveys an absolute title in fee 
simple, an inconsistent clause in the instrument attempting merely 
to limit that title or convey to the satie person a limited title in 
the same land will be disregarded. 
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—-—: Inrent. When, however, there are different 
Srevisions in the same will as to the disposition of specified 
property, they must be construed together to ascertain the in- 
tention of the testator. 


: Devise: ConstrucTIoN. The statement in Loosing v. Loos- 

ing, 85 Neb. 66, “If a testator in his will devises an estate in 
fee simple, a subsequent clause attempting to devise over any part 
of that estate is void,” is not approved. The devise and the 
attempt to devise over must be construed* together to ascertain 
-whether the testator intended to convey a life estate to one and 
remainder to another. 


The clause, “It is my will” that the land 
devised to his daughters “shall descend to their children or heirs 
at their death, and this land is willed to them with this charge,” 
although not technically exact, must, in the light of the whole will, 
be construed to give his daughters a life estate, and the remainder 
to “their children or heirs.” 


: CONSTRUCTION: “CHILDREN oR Hetrs.” The words, “children 
or heirs,’ are construed, in the light of the whole will and sur- 
rounding circumstances, to mean their children, if they leave any, 
otherwise to their natural heirs. — 


6. Discussion Disregarded. The discussion in the commissioner’s 
opinion in Spencer v, Scovil, 70 Neb. 87, was rejected by the court, 
and should be disregarded. 


ArpraL from the district court for Sarpy county : 
James T. Braiey, Jupce. Affirmed. 


E. 8. Niakerson and William R. Patrick, for appel- 
lants. 


Murphy & Winters, contra. 


SEDGWICK, J. 

Arthur M. Remer, deceased, left a will by which he 
attempted to dispose of his property. He left a widow 
and several children. By the second and sixth para- 
graphs, inclusive, of his will, he gave specific property 
to each of his five daughters. The second paragraph is: 

‘I give, devise and bequeath unto my beloved daughter 
Bettie Hover the SW 1/4 of NE 1/4 and the SE of NW 
1/4 ‘Tax Lot 6,’ all in section 21, township 14, range 13, 
subject to the railroad right of way.”’ 
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And the others are similarly positive and direct in 
form. The seventh and eighth paragraphs of his will 
are as follows: 

‘‘7th. It is my wish and I hereby order and require 
that my beloved wife, Rebecca Remer, shall have the 
full use and benefit of all my lands herein devised, dur- 
ing her natural lifetime, and also the interest of the 
money now in the bank and that my children shall not 
enter into possesssion of said land until after my wife’s 
death. 

“Sth. It is my will and I hereby require, that no part 
of the land so devised by me to my children, shall be 
sold by them to any one, during their natural life, and 
shall descend to their children or heirs at their death, 
and this land is willed to them with this charge, and 
this is a part of the consideration for willing the land 
to them.’’ 

The trial court construed this will to give to these 
daughters a life estate only in the specified lands. The 
appellants contend that the provisions of the seventh 
and cighth paragraphs are inconsistent with an abso- 
lute title in fee simple as conveyed in the prior para- 
graphs, and that, therefore, these inconsistent provi- 
sions are void and to be disregarded. It has been re- 
garded by the courts that it is impossible to convey an 
absolute title to real estate in fec simple by deed or will, 
and at the same time in the same instrument convey 
to the same person a limited right or title in the same 
land. It therefore follows that when there was an at- 
tempt to do so, and no other disposition of the land was 
made in the will, the courts, on the theory that real 
estate must have an owner, rejected the attempt to 
convey the limited title, and treated the conveyance as 
of a fee simple title. This theory, so patiently developed 
by the English courts and subsequently by some of the 
American courts, has led to some peculiar reasoning in 
some of the later decisions. This has happened even in 


some jurisdictions where the law required, as our statute 
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provides, that wills shall be construed so as to carry out 
the true intent of the testator. It would seem to be 
manifest that under this rule of law, if there are two 
different provisions in the same will as to the interest 
in specified property conveyed to a certain person, 
the two provisions would be put together, and, in the 
light of the other provisions of the will, and the con- 
ditions and circumstances surrounding the testator at 
the time, the true intent of the testator should be de- 
termined. If the second and seventh and eighth para- 
graphs of the will, as above quoted, had been combined 
in one paragraph, probably no question would he 
raised as to the quality of the estate conveyed by the 
will to the daughter Bettie Hover; but the limitation 
that the seventh and eighth paragraphs place upon 
the devise in the second paragraph is as clear and em- 
phatic as though the three paragraphs were combined in 
one, and if we are to ascertain the intent of the testator 
from the whole will and surrounding conditions, we must 
conclude that the trial court was right in finding that 
it was intended to convey to Bettie Hover a life estate 
in the real estate described in the second paragraph 
of the will, with the remainder to her children or heirs 
at her death, and subject to the right of the widow, 
Rebecca Remer, to have the possession and use of the 
land during her lifetime. 

In Spencer v. Scovil, 70 Neb. 87, thére is a lengthy 
opinion if the commissioner discussing abstruse ques- 
tions of construction, and containing some expressions 
which have perhaps been misunderstood by some who were 
interested in the construction of wills. Upon motion for 
rehearing, the court, after investigation, concluded: 
“The terms of the will seem plain. We do not see 
the necessity of applying abstruse rules of construc- 
tion.’’ No one, therefore, should be misled by any 
‘Cabstruse rules’’ suggested in the lengthy opinion. 

Loosing v. Loostng, 85 Neb. 66, has provoked most of 
the discussion in later cases. In that case it is correctly 
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said: ‘‘We, however, have never held, nor do we believe 
it to be sound law, that a general restraint against 
alienation may be successfully attached to an estate in 
fee simple. Such a limitation is repugnant to the es- 
tate conveyed, against public policy, and void.’’ It is 
also said: ‘‘The intent of a testator must control, and 
will be ascertained from the language of the will aided 
somewhat by a cousideration of the facts and circum- 
stances surrounding the testator as reflected from the 
evidence, but that intent will not be inferred in flat 
contradiction to, and in violation of, well-established 
tules of law.’’ But this is followed by the inaccurate 
statement derived from Spencer v. Scovil, supra: ‘‘We 
are committed to the principle that, if a testator in 
his will devises an estate in fee simple, a subsequent 
clause attempting to devise over any part of that es- 
tate is void.’’ The devise and the ‘‘attempt to devise 
over’’ contained in the same will must be construed 
together, and if together they show an intent to convey 
a life estate to one and remainder to another, they are 
not inconsistent and can be enforced. The succeeding 
statement in the Loosing opinion: ‘‘The rule does not 
of necessity apply merely for the reason that the first 
clause considered by itself might be construed as con- 
veying a fee simple. The later clause, or clauses, may 
be read in connection with the first one for the purpose 
of advising the court whether it actually did transfer 
the fee, and if it does not in itself clearly and uneqnivo- 
cally do so, and by a comparison thereof with the re- 
maining parts of the instrument the court is convinced 
that the testator did not in fact intend to vest the 
greater title in the first taker, the instrument will be 
construed accordingly’’—states the rule better. And it is 
still more accurately stated in the quotation from Sheets’ 
Estate, 52 Pa. St. 257: ‘‘Subsequent provisions will not 
avail to take from an estate previously given, qualities 
that the law regards as inseparable from it, as, for ex- 
ample, alienability; but they are operative to define 
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the estate given, and to show that what without them 
might be a fee, was intended to be a lesser right.’’ 

The will in the Loosing case said: ‘‘I bequeath to my 
daughter, Louise Loosing (certain lands). This daugh- 
ter is not to have possession of this property until after 
the death of my wife. I want it distinctly understood 
that the property [ have herein bequeathed to my two 
sons and one daughter that they shall not have the 
right to dispose or mortgage same, but it shall be handed 
down to their children.’?’ And the opinion says: ‘‘The 
subsequent clause * * * does not indicate a pur- 
pose on the part of the testator to cut down the estate 
first granted, but that the children of the first taker 
shall inherit from their parents. If the testator in- 
tended that William, Fred and Louise should only take 
a life estate, a remainder could not descend or ‘be 
handed down’ from them, and their children could not 
receive an estate, except from the testator and through 
his will, and he nowhere in that instrument devises any- 
thing to the children of his children. * * * He has 
nowhere provided that such title shall proceed from 
himself.’’ 

This now seems to us as a rather technica] construc- 
tion of the language used, when we consider the whole 
instrument. If he intended that they should have the 
title, it must be that he expected them to get it by vir- 
tue of his will, and that they would get the title that he 
himself had when he made the will; and so the title 
would go to them from himself through the terms of 
the will. But, however the language there used should 
be construed, there does not seem to be any doubt as to 
the language of the will we are construing. He not only 
wishes, but orders and requires that his wife ‘‘shall 
have the full use and benefit of all my lands herein devis- 
ed, during her natural lifetime.’’ Clearly the intent was 
to give the wife a life estate in the land. A title in fee 
simple includes possession, and ‘‘my children shal] not 
enter into possession of said land until after my wife’s 
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death.’’ It would seem a perversion of language to 
hold that this will gives the entire estate in these lands 
to the children with immediate possession. 

The next clause begins with the words ‘‘It is my 
will.’? It mentions the land devised to his children, and 
then says, ‘‘shall descend to their children or heirs at 
their death, and this land is willed to them with this 
charge.’’ The language is not elegant or technically 
exact, but if we are only interested in finding how he 
intended to dispose of his land, and who he intended 
should have it we cannot think that he was intending 
to give to his children named more than a life estate there- 
in. He meant that the mother would have the use and 
benefit of the land during her life, thereafter his children 
named would have it as long as they lived, and then 
their ‘‘children or heirs’’ would have the complete title 
and possession. 

A question is raised as to the words, ‘‘children or 
heirs.’’? When the will was made, the devisees of the 
life estate, or at least some of them, had no children. 
It was then uncertain whether they would have children 
at the time of his decease or afterwards. He evidently 
intended to give the land to the children of the devisees, 
if they left children, but otherwise to their natural heirs 
—sisters or their descendants. 

This appears to be the effect of the judgment 
entered by the district court, and it is therefore 

AFFIRMED. 


StaTE of NEBRASKA, COMPLAINANT, v. ALLEN G. FISHER, 
RESPONDENT. 


Fitep SEPTEMBER 27, 1919. No. 20562. 


1. Attorneys at Law: DiSBARMENT: ComMPLAINT. If reliable informa- 
tion is brought to this court that any member of the bar of this 
state has been guilty of misconduct requiring disbarment, the 
court will require formal charges to be filed and trial had thereon. 
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However, when the information is brought to this court by the 
sworn statement of a citizen sufficiently formulating the charges 
against a member of the bar, and the member so charged makes 
formal answer to the information, no other proceedings are 
necessary to present the issues for determination. 


TriaL: Evipence. In trial of disbarment. the 
ordinary rules of evidence ebtain. If the defendant objects to 
evidence on the ground that it is “incompetent, irrelevant and 
immaterial, not tending to support any issue in this case,’ and 
afterwards withdraws his objection, he cannot afterwards com- 
plain that the evidence was incompetent because of formal de- 
fects. 


3. : : Forcery. The lawyer who Knowingly uses for- 
gery of another to impose upon a court cannot justify or lessen 
his violation of duty as a member of the bar by showing that he 
did not himself commit the forgery. 


SUSPENSION: PRaAcTiciNG PRoFESsioN. To draw pleadings 
and prepare a case for trial in the district court is practicing 
the legal profession in that court whether he signs his ewn 
name or the name of some other attorney, and is a violation of 
duty by an attorney who has been suspended from practicing 
his profession in that court. 

DISBARMENT: DEFENSE. A _ prosecution for contempt 
is entirely distinct from a prosecution for disbarment, and 
they will not be tried together; but the fact that a member of 
the bar has made himself liable to a criminal prosecution, and 
has not been prosecuted, or has not been convicted, may not be 
a complete defense to a complaint for disbarment for the same 
act. 


6. : : UNLAWFUL CONSPIRACY BY CLIENTS: Duty oF AT- 
TORNEY. If a member of the bar is aware of censpiracy of his 
client and others to obstruct justice and accomplish unlawful 
purposes in litigation ‘in which he is employed as attorney, he 
should prevent such practices, if possible, and, if not, should either 
expose such conspiracy or, at least, withdraw from the employ- 
ment. 


: UntawFut Conspiracy. If the conspiraters con- 
tinually consult with him as to their plans and purposes, and he 
criticises the same only on the ground of impracticability, and 
tacitly approves of obtaining, if possible, the desired results by 
the means employed, he will, in proceedings to disbar him, be 
considered as one of the conspirators. 


: Evivence. Although a specific charge of miscon- 
duct of an attorney may not be supported by sufficient evidence 
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to require disbarment, still, if it shows a disposition to unpro- 
fessional conduct, it should be considered in connection with the 
facts established upon other charges in the same complaint for 
disbarment. 


: Limitations. When the misconduct of an attor- 
ney has been practically continuous, and there is no evidence of 
reformation or change of conduct, disbarment will not be barred 
by lapse of time ag to any of such misconduct. 


Original proceeding by the state to disbar respondent 
from the practice of'law. Disbarred. 


Fawcett, Mockett &€ Walford and E. D. Crites, for 
complainant. 


J. B. Barnes and Strode & Beghtol, contra. 


SEepewick, J. 

Disbarment proceedings were begun against the de- 
fendant by filing in this court a complaint with seven 
separate counts with specifications. The defendant 
answered, and the court appointed Honorable Frank 
A. Barton referee to take the evidence and report to 
the court his findings of fact and conclusions of law. 
The matter appears to have been very earnestly con- 
tested before the referee. A very large amount of evi- 
dence was taken by the state, and the referee has found 
that the first four alleged grounds for disbarment stated 
in the information are established by the evidence, and 
his conclusion is that the defendant is guilty as charged, 
and that he ought to be disbarred. The referee found 
that the three remaining charges of the information are 
not established by the evidence. A motion was made to 
confirm the report of the referee as to the first four 
counts and for order of disbarment thereon, and that 
the findings of the referee as to the fifth and sixth 
charges of the information be reversed, and the court 
find from the evidence that the defendant is guilty as 
therein charged. It is conceded that the seventh charge 
of the information is not supported by the evidence. 

Tt was objected that the information should be dis- 
missed, because it is presented by a private person, and 
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not by the authority of the court or of the state. It is 
the duty of any citizen who has knowledge of the fact 
to inform this court when any member of the bar has 
been guilty of such conduct as to require his disbarment. 
Perhaps regularly upon such information the court 
would order the attorney general or some member or 
committee of the bar to investigate the matter and for- 
mulate charges. However, when the information is 
brought to this court by the sworn statement of a citizen 
formulating the charges against a member of the bar, 
as in this case, and the member so charged makes formal 
answer to the information, no other proceedings are. 
necessary to present the issues for determination. 
The first count of the information charges that the 
defendant in February, 1907, was guilty of forgery in 
an action pending in the district court for Dawes 
eounty, in which he was employed as attorney, and that 
he offered the forged document in evidence, and that, to 
procure the admission of the document in evidence, he 
falsely testified in that trial that the document as offer- 
ed by him was executed in his presence by the parties 
by whom it purported to be executed. The record, in- 
cluding the evidence taken in the trial of the case re- 
ferred to, was offered and received in evidence before 
-the referee. As this defendant was not a party to that 
action, it is objected that this record and evidence was 
incompetent and should not have been received. This 
objection would have been available as to a large part 
of this record, at least, if it had been made at the time 
it was offered and had been insisted upon. On the 
contrary, it was stipulated between the parties that the 
files offered were the original files in the case referred 
to, ‘‘and that said files were produced by the proper 
authority, foundations of proof being waived.’’ The 
defendant made several objections to the evidence, as 
that the charge was too stale, and that the charge was 
not ground for disbarment, and was barred by the 
statute of limitations, and was false in substance. When 
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the pleadings, proceedings, and decree in the cause were 
offered, the defendant objected on the ground that it was 
‘incompetent, irrelevant and immaterial, not tending 
to support any issue in this case.’’ But afterwards the 
record shows: ‘‘Objection is withdrawn and said ex- 
hibits numbered 1 to 1-L are here received in evidence.”’ 
The defendant, by withdrawing this objection to the 

evidence, made the production of oral testimony un- 
necessary, and cannot now be heard to object to the 
competency of the evidence. 

It is also objected that the evidence, even if the record 
is considered, is not sufficient to support the finding and 
conclusion of the referee. 

‘“‘The lawyer’s life must be one of fidelity and stern 
integrity.’? In re Sitton, 177 Pac. (Okla.)' 555. 

‘‘In granting a license to practice law it is on the 
implied understanding that the party receiving it shall 
in all things demean himself in a proper manner, and 
abstain from such practices as cannot fail to bring 
discredit upon himself, the profession, and the courts. 
If a deceit is practiced by an attorney in his character 
as such, although not in a suit pending in the court, he 
may be removed from his office as attorney.’’ State v. 
Burr, 19 Neb. 593. 2 R. C. L. 1099, see. 192; 6 C. J. 598, 
sec. 58. 

The facts established by the uncontradicted evidence, 
with admissions of defendant, in this record, prove that 
the defendant knew, or at least as the responsible at- 
torney in the case should have known, that the document 
he offered in evidence had never been agreed to by the 
party against whom it was offered. If defendant was 
not guilty of forgery himself, he sought to deceive the 
court by the forgery of others. One who attempts to 
benefit by the use of forged commercial paper is as 
guilty of felony as the forger himself. And so, the 
lawyer who knowingly uses forgery of another to impose 
upon a court cannot justify or lessen his violation of 
duty as a member of the bar by showing that he did. 
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not himself commit the forgery. This evidence is an 
important part of the whole evidence showing the 
character of the defendant’s professional conduct during 
a series of years. 

Proceedings for disbarment of this defendant were 
heard before this court in 1908, and resulted in his 
suspension from practice as an attorney for the year . 
commencing Feb. 1, 1909. State v. Fisher, 82 Neb. 361. 
The second count of the information that we are now 
considering charged that the defendant, in violation of 
the order of this court in the former proceedings, con- 
tinued in the practice of law during the whole year in 
question. The order of this court was; ‘‘It is therefore 
considered, ordered and adjudged that the defendant 
Allen G. Fisher be, and he is hereby, suspended from 
the practice of his profession of attorney and counselor 
at law in this and the district courts of this state for 
the period of one year; but, in order to protect the 
interests of his clients the suspension shall not take ef- 
fect until January 1, 1909.’’ The defendant was employ- 
ed as an attorney in litigation then pending, and he 
attempted with another member of the bar to conduct 
the litigation in the courts, not only in those cases then 
pending, but also in such riew cases as might be offered 
to defendant. It is contended that the defendant did 
not at any time orally participate in the trial of cases 
in open court, either in the state supreme or district 
courts, and that the order of the court did not deprive 
him of the right to do any other act or thing that he 
was authorized to do by his membership of the bar of 
the state. If it should be considered that the order did 
not suspend all of the powers given him by his member- 
ship of the bar, he was forbidden to ‘‘practice his pro- 
fession’’ in the courts named. What is it to practice 
the legal profession in the courts? In In re Lizotte, 32 
R. I. 386, 35 L. R. A. n. s. 794, it is held: ‘‘An at- 
torney who has been suspended from the practice of his 
profession is guilty of contempt of court if he retains 
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upon his office door and stationery the statement that 
he is an attorney, and consults with clients, makes 
collections, and does other legal work the same as before 
his suspension, except so far as it requires his ap- 
pearance in court proceedings, although in so doing he 
acts upon advice of counsel.’’ The opinion recites the 
acts complained of, which are substantially the same as 
this defendant has done. The court said: ‘‘Members of 
the bar who are under suspension will be required to 
comply with the terms of the decree suspending them in 
such a manner that there may be no ground for 
suspicion on the part of other members of the bar or of 
the public that the decrees of this court are not being 
exactly observed in their letter and their spirit.’’ 

The defendant here not only prepared and filed in the 
district court pleadings and other papers with the name 
of another attorney attached, but in some instances 
with his own name also attached as attorney. He 
maintained a law office as before his susperision, which 
carried a sign naming him as an attorney at law. He 
consulted with clients continually in regard to their 
actions pending in this and the district court, and was 
present in court when their cases were tried. In some 
eases he attempted in open court to make suggestions in 
regard to one of his cases being tried, and was rebuked 
by the court. These things and other matters that are 
proved without contradiction constitute practicing ‘‘his 
profession as attorney and counselor at law.’’ To draw 
pleadings and prepare a case for trial in the district 
court is practicing his profession in that court, whether 
he signs his own name or the name of some other at- 
torney. During the time he was so violating the order 
of the court, the court so construed that order and- 
notified him of that fact. The evidence shows that he 
forwarded some papers to the clerk of this court for 
docketing here, and that the court, after learning the 
facts, instructed the clerk to inform this defendant that 
‘Sa package containing records’’ in certain cases had 
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been received by the clerk with the defendant’s check ‘‘in 
payment of filing fee in these cases,’’ and ‘‘the judges 
have given this office positive instruction to file no 
papers in this court received from you, even though the 
name of some other person is attached thereto as at- 
torney. * * * They have also requested that we re- 
turn your letter of July 6, together with your check for 
$20, * * * Jt has been suggested that it would be 
. well for you to strictly obey the order of the court, and 
not try to avoid same by signing other attorney’s names 
to papers filed herein; otherwise, your action might prove 
disastrous both to yourself and the attorney whose name 
you attach to the papers.’’ This official construction of 
the order and notification of the same appears to have 
had no effect upon the defendant. He continued in his 
conduct as before. 

It is said that, if such conduct amounted to contempt 
of court, the remedy was to punish for contempt, and 
that disbarment cannot be coupled with prosecution for 
contempt. It is true that the evidence appears to 
establish that the defendant was by that practice guilty 
of contempt of court, and that he might have been pros- 
ecuted for such contempt, and also that a prosecution 
for contempt is eutirely distinct from a prosecution for 
disbarment, and that the two cannot be joined, at least 
are not usually joined, in one complaint. But the fact 
that a member of the bar has made himself liable to a 
criminal prosecution, and has not been prosecuted and 
convicted, is not an answer to a complaint for disbar- 
ment for the same act. Such complaint for disbarment 
may be made either before or after a prosecution, 
whether the prosecution is successful or unsuccessful. 2 
R. C. L. 1101, see. 194. 

The third count alleges that the defendant was em- 
ployed by one Hood to obtain a divorce, and that Edwin 
D. Crites, an attorney of the same county, was employ- 
ed by Mrs. Hood, and that defendant conspired with 
certain private detectives and with enemies of Crites to 
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“‘cause the said Edwin D. Crites and the said Mrs. 
Robert Hood, in said county and state, to be falsely 
charged with material (marital) misdemeanors, indis- 
eretions and scandals, with each other, prejudicial to the 
honor and reputation of the said Edwin D. Crites,; as 
such attorney, and the said Mrs. Robert Hood, and did 
so conspire, confederate, advise and agree that the said 
Edwin D. Crites and the said Mrs. Robert Hood should 
in some manner be caused to be found together in the 
law office of the said Edwin D. Crites, in the city of 
Chadron, in the nighttime, * * and would then 
use such fact of the presence of said Crites and said Mrs. 
Hood in said office at said time as a basis for compelling, 
by threats of exposure for alleged marital misdemean- 
ors, indiscretions and scandals, and by personal violence, 
if necessary, the said Crites and Mrs. Hood to sign 
written admissions and acknowledgments of marital 
misdemeanors and indiscretions, and would compel the 
said Edwin D. Crites, who was an attorney and counsel- 
or at law as aforesaid, and the county and prosecuting 
attorney in and for said county of Dawes, unlawfully, 
improperly, and forcibly, if necessary, and against his 
will, to dismiss certain criminal prosecutions theu pend- 
ing against one of the conspirators, and others, * * * 
and to coerce and compel the said Crites to abstain and 
refrain from thereafter sceking election to public office, 
and to coerce, and compel the said Mrs. Robert Hood to 
refrain from making any defense to said contemplated 
suit for divorce by her said husband, and to waive and 
abandon any claim, demand or right for alimony there- 
in, all for the unlawful, unprofessional and wicked pur- 
pose and with the intent thereby to procure false and 
perjured testimony whereon to obtain a decree of divorce 
for the said Robert Hood, which the said Fisher well 
knew could not be lawfully obtained on truthful testi- 
mony.’’ 

It alleges various actions on the part of defendant and 
other conspirators to carry out the conspiracy. It seems 
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to be conceded that the conspiracy existed, and that 
Hood had employed the detectives for the purposes 
alleged, and that active and vigorous efforts were made 
to carry out the plan; also that this defendant was 
acting for Hood as his attorney, and knew all about 
their plans and purposes, and was continually consulting 
with the conspirators with reference thereto. Witnesses 
testified that this defendant planned and continually 
assisted in carrying out the conspiracy. The defendant 
denied that he planned or advised the action of the con- 
spirators, and testified that he told one of the con- 
spirators that ‘‘Mr. Crites is too wise to have any ar- 
rangement or mecting of that kind, and I said, if he did 
have, I: said, Mr. Hood knows that his wife has a right 
to go and see her attorney, and I said that he wouldn’t 
pay any attention to it; I said it is a piece of foolish- 
ness,’’ and similar statements. He does not testify to 
any active measures of his to prevent the conspiracy or 
its consummation. The consipiracy was largely intended 
in aid of the litigation in which defendant was employed 
as attorney for Mr. Hood, and Hood was actually 
prompting it. Defendant’s objections, as testified to by 
him, were wholly on the ground that it was impractica- 
ble, and would not accomplish the desired results. 

An attorney and counsellor at law is an officer of the 
courts, and the proper sense of the importance and 
honor of his high ealling will prevent his connection 
with litigation in which such methods are practiced, and 
would lead him at once to prevent such attempts or with- 
draw from the employment. But the plans were dis- 
cussed and made in the defendant’s office, and he at- 
tempts the further justification by the assertion that 
some parts. of the scheme were discussed with his law 
partner, and not with himself. 

“Tt is the duty of an attorney and counsellor: First, 
to maintain the respect due to the courts of justice and 
to judicial officers; second, to counsel or maintain no 
other actions, proceedings or defenses, than those which 
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appear to him legal and just, except the defense of a 
person charged with a public offense; third, to employ, 
for the purpose of maintaining the cause confided to 
him, such means only as are consistent with the truth; 
fourth, to maintain inviolate the confidence, and, at 
any peril to himself, to preserve the secrets of his 
clients; fifth, to abstain from all offensive practices, and 
to advise no fact prejudicial to the honor or reputation 
of a party or witness required by the the justice of 
the cause with which he is charged; sixth, not to en- 
courage.the commencement or continuance of an action 
or proceeding from any motive of passion or interest.’’ 
Rev. St. 1913, sec. 269. 

The fourth count charges that the defendant became 
offended against this complainant, and ‘‘proceeding from 
motives of passion, interest and hatred on his part 
against this complainant, instigated, and ever since has 
maintained, continuous litigation of one sort and an- 
other against this conplainant, before the general land 
office, the courts of this state and of the United States; 
that said litigation was malicious and without probable 
or any cause, was illegal and unjust, and was not con- 
sistent with truth.’? It is alleged in these proceedings 
that defendant. committed perjury and was guilty of 
various acts of professional misconduct, and, amoug 
other things, it is alleged that, in contesting a filing of 
complainant on government land, the defendant falsely 
procured his minor son to represent himself as the head 
of a family and pretend to adopt a younger brother, 
while in fact both sons were living with the defendant 
and were supported by him: that the defendant filed - 
affdavits before government officers to maintain these 
false claims, and himself committed perjury therein. 
Without attempting to analyze the great mass of evi- 
dence as to perjury of defendant in these matters, or 
his good faith in the many actions he brought against 
complainant, it is sufficient to consider his attempt to se- 
cure this government land in the name of his minor son. 
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If a minor may under some circumstances be the head of 
a family within the meaning of the homestead law this 
defendant knew that the pretended adoption of his 
younger brother was a farce, and that both sons were 
dependent upon their father for support. It is plain 
that he adopted the scheme to impose upon the federal 
efficials and to obtain for his son government land 
illegally. 

The fifth count charges that defendant and others 
‘associated themselves together under the name of Sure- 
ty Title & Trust Company, which they claimed to have 
incorporated ;’’ that in fact there was no incorporation, 
and their main purpose and practice was to find defects 
in titles and obtain quitclaim deeds that would enable 
them to challenge the title of the owner; that pursuant 
to this policy they purchased fictitious claims and began 
litigation; that a writing was executed in the name of 
this company with the defendant, whereby he agreed 
‘‘to perform for a period of four years, from this date, 
all necessary legal business of this company, and his 
compensation therefor is to be 20 per cent. of the capital 
stock now issued;” that defendant afterwards brought 
an action against the company upon the contract, had 
the summons served upon himself as secretary, and pro- 
cured judgment thereon without the knowledge of any 
one interested; ‘‘that said purported judgment was so 
procured to be entered for the purpose of enabling the 
said Fisher to realize on a fraudulent claim, and for 
the purpose of enabling him to make a purported levy 
thereunder on lands owned by one Fred Hoyt, in trust 
for the Sheridan Realty Company, a corporation of 
Sheridan county, Nebraska, he, the said Fisher, claiming 
that said lands were held in trust by said Hoyt for said 
alleged corporation, Surety Title & Trust Company. 
* * * Upon the entry of said supposed judgment, the 
said Fisher caused an execution to issue out of the office 
of the clerk of said district court thereon, and caused 
the same to be levied upon the land so held in trust by 
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said Hoyt, without any notice to said Hoyt, and caused 
the same to be advertised for sale by the sheriff to satisfy 
said judgment, although said land was not then and 
never had been the property of said Surety Title & 
Trust Company, as said Fisher then and there well 
knew; that said Hoyt, being advised by friends of such 
sale, instituted his suit in injunction in said district 
court, as plaintiff, against said Fisher and the sheriff 
of said county as defendants, to restrain said Fisher 
and said sheriff from making sale of such lands, and 
such proceedings were had in said cause in said court, 
that the issues were joined, a hearing had, and a decree 
entered in favor of said Hoyt and against said Fisher 
and said sheriff, and that thereupon the said Fisher 
prosecuted an appeal to this court from such decree of 
said district court, and said appeal is still pending.’’ 
The sixth count is that defendant filed a large ficti- 
tious claim against the estate of a decedent, with many 
specifications of unprofessional and even rascally con- 
duct of defendant in connection therewith. It is not 
necessary to analyze the evidence, which is voluminous, 
in support of these fifth and sixth counts. Kven if it 
should be found that the evidence is not sufficient to 
require disbarment on either of these two counts, if 
considered alone, which we understand is the view of 
the referee, yet the nature of the charges and the evi- 
dence supporting them will require that they be con- 
sidered in connection with the facts upon which the dis- 
barment is based. If an attorney has been guilty of 
such misconduct as requires disbarment, and there is 
clear evidence of subsequent reformation, there would 
be no occasion for disbarment under such circumstances. 
Even if he had been disbarred at the time of such mis- 
conduct, clear proof of reformation might justify his 
reinstatement. In this case the misconduct of defendant 
has been practically continuous, so that each unworthy 
act tends to aggravate the main offenses. Hach of the 
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first four counts is sufficiently proved. 6 C. J. 601, sec. 
61. 

We therefore approve and confirm the findings and 
conclusions of the referee, and it is ordered that the 
admission of the defendant, Allen G. Fisher, to the bar of 
this state is canceled and annulled, and his name stricken 
from the roll of attorneys and counselors at law. 


DISBARRED. 


Morrissey, ©. J., not sitting. 


Pere Wozniak v. Stare or NEBRASKA. 


FILtep SEPTEMBER 27, 1919. No. 20945. 


1. Intoxicating Liquors: InrormaTiIon. An information which charges 
only that the accused kept intoxicating liquors “for unlawful 
purposes” is too indefinite to charge a felony under section 11, 
ch, 187, Laws of 1917, 


2. Criminal Law: INFORMATION, SERVICE oF Cory. In prosecutions 
for felony, the statute requires that a copy of the information 
be served upon the defendant at least one day before the trial. 

When defendant objects to going to trial be- 

cause no copy of the information has been given him, .and the 

objection is overruled without any suggestion that such copy 
has been served, such ruling cannot be sustained unless the record 
affirmatively shows such service. 


If the briefs do not quote nor refer to such 
evidence in the record, the court will not presume that such 
evidence exists, 


: ARRAIGNMENT. A judgment of conviction for felony will 
net be affirmed unless the record shows that the accused was 
arraigned and given an opportunity to plead before the trial began. 
(Letton, Dean, and Aldrich, JJ., dissent.) 

: Instructions: DEGREES oF GuILt. Under section 56, ch. 
187, Laws 1917, the first and second offenses are misdemeanors 
with different penalties attached, and the third offense is a feiony. 
In a prosecution for felony under the act, the defendant may 
be acquitted of the felony but convicted as for a first or second 
effense. The instructions should be given upon that theory, 
especially when the evidence as to former offenses is more doubt- 
ful than as to the principal offense charged. 


on 
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Error to the district court for Douglas county: WILLIS 
G. Sears, Jupce. Reversed. 


Jamieson & O’Sullevan, for plaintiff in error. 


Clarense A. Davis, Attorney General, George W. Ayres 
and J. B. Barnes, contra. 


Sepewick, J. 
_ The defendant was convicted and sentenced to the 
penitentiary for a term not exceeding two years, under 
section 56, ch. 187, Laws 1917. The original information 
charged the defendant with keeping intoxicating liquors 
‘fat a place other than his private dwelling house,’’ 
‘which would be criminal under section 11 of the act. 
When the evidence developed that the liquor was ‘kept 
at his dwelling house, the prosecution asked to amend 
the information by striking out those words and adding 
the words ‘‘for unlawful purposes.’’ This was objected 
to, but the amendment was allowed. Section 11 provides 
that no person shall keep intoxicating liquors in his 
dwelling house ‘‘in an amount more than is reasonably 
sufficient for his personal use and needs.’’ The violation 
of this provision was not charged in the information, 
and it is not stated in the briefs under which provision 
of the statute the words, ‘‘for unlawful purposes,’’ 
were inserted in the information. The language of the 
information in this regard is not as definite as is general- 
ly used in charging a felony. 

Section 9080, Rev. St. 1913, provides: ‘‘ Within twenty- 
four hours after the filing of an indictment for felony, 
and in every other case on request, the clerk shall make 
and deliver to the sheriff, the defendant or his counsel 
a copy of the indictment, and the sheriff on receiving 
such copy shall serve the same upon the defendant, and 
no one shall be, without his assent, arraigned or called 
on to answer to any indictment until one day shall have 
elapsed, after receiving in person or by counsel, or 
having an opportunity to receive a copy of such indict- 
ment as aforesaid.”’ 
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The first objection presented is that the defendant 
was not served with any copy of the information. As 
this was a prosecution for a felony, the statute is 
mandatory that the defendant must be served with such 
copy, and that he cannot be put upon trial until one 
day after such service.’ The brief of the state says: 
‘“‘The record shows that defendant was served in due 
time with a copy of the information;’’ but no reference 
is made to the place in the record where this is found, 
and we have not observed it. In Prewt v. People, 5 
Neb. 377, it is said that failure to enter the prisoner’s 
plea on the back of the indictment is not ground for 
the reversal of the judgment ‘‘when the plea is con- 
tained in another part of the record.’’ This indicates 
the reasonable rule that the record must show affirm- 
atively the compliance with those provisions of the 
statute that are intended to secure to the defendant a 
fair trial. The defendant objected at the time, ‘‘for 
the reason that no copy of the information was served 
upon the defendant in this case 24 hours previous to this 
trial.’’ The court overruled the objection without any 
suggestion from any one that the information had been 
properly served upon the defendant, and then the court 
suggested, ‘‘I suppose there should be a plea of some 
kind here,’’ and the prosecuting attorney said; ‘I 
don’t know whether he has been arraigned in this 
court.’’ The defendant then objected to ‘‘being ar- 
raigned at this time, for the reason the jury has already 
been picked and sworn to try this case.’?’ The court 
then entered upon the record this statement: ‘‘Let the 
record show that the jury has been examined and sworn 
and the statements made, the defendant not having 
been arraigned, and under objection to the arraignment 
the court enters a plea of not guilty for him.’’ 

‘‘A judgment of conviction of felony cannot stand 
where there was no arraignment of, and plea by, the 
accused before the trial.’’ Browning v. State, 54 Neb. 
263. The counsel for the prosecution seemed to have 
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overlooked the fact that they were trying this man for 
an alleged felony, and that it was necessary to observe 
the rules of law intended for the protection of the 
accused in such cases. 

Under the statute, the first and second offenses are 
misdemeanors with different penalties attached, and 
the third offense is a felony. The information specified 
the dates on which it was alleged the defendant was 
convicted of the former offenses charged. The court 
submitted the case to the jury on the theory that they 
must either find him guilty of the third offense con- 
stituting the felony, or find him not guilty. This was 
erroneous. When the evidence is clear of the particular 
offense charged, but is doubtful as to prior offenses, the 
rights of the defendant might be prejudiced by such an 
instruction. 

There are other errors discussed in the briefs, but 
they may be covered by the general observation,that, in 
prosecutions for violations of the prohibitory statute, 
the constitutional rights of the defendant, and the 
established law for enforcing, those rights, must be 
observed, so far at least as not abrogated by express 
provisions of the statute. There is nothing in this 
statute to the effect that prosecutions for felony under 
its provisions are to be entirely without the ordinary 
safeguards of the rights of the accused. 

The judgment is reversed and the cause remanded for 
further proceedings. 


REVERSED. 


CornisH, J., concurring. 

While I have always believed that the ancient pro- 
cedure, requiring the arraignment of an accused man be- 
fore putting him to trial, was the only fair or legal 
method, yet I have also thought that there was no good 
reason, under modern ‘conditions, why the accused 
(the law permitting it) may not waive arraignment. 
Our system of criminal jurisprudence, in its care to 
protect the rights and liberties of the citizen, had the 
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rule that without the plea there could be no valid trial. 
This state has a statute upon the subject, section 9092, 
Rev. St. 1913, as follows: ‘‘The accused shall be ar- 
raigned by reading to him the indictment, unless, in 
cases of indictments for misdemeanors, the reading shall 
be waived by the accused by the nature of the charge 
being made known to him, and he shall then be asked 
whether he is guilty or not guilty of the offense 
charged.’’ 

Under this statute, I do not see how the court, follow- 
ing plain rules of construction, can do otherwise than 
hold that it is the duty of the trial judge to see that the 
. defendant, accused of a felony, is arraigned, whether 
he would waive it or not. Such in fact has been the 
decision of this court in three cases, where the question 
has been considered, the latest being Burroughs v. State, 
94 Neb. 519. Until the rule is changed by legislative 
act, the law as it is inust govern the courts. 

An act permitting waiver, as waiver is understood in 
the law, would be reasonable. If, however, in order to 
enforce the recent amendment’ to the Constitution 
against saloons and drunkenness, the legislature should 
go to the extremity of providing that, even in a case 
like this, where, in the midst of a trial, the indictment 
or information is changed so as to charge a different 
offense from the one upon which the trial began, the 
prosecution should be allowed still to proceed, denying 
the defendant an opportunity to prepare his defense 
against the crime then charged for the first time, then 
we would have a ease for the supreme court of the 
United States, but not similar to the one relied upon for 
the contention made in this case. In Garland v. State 
of Washington, 232 U. 8S. 642, the supreme court of 
that state, apparently in the absence of any statute upou 
the subject, had decided that, under the law of the state, 
defendant had waived formal arraignment upon the in- 
formation. The only question before the federal su- 
preme court was whether the due process of law amend- 

303 Neb.—48 
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ment to the Constitution had been violated. The court 
said: ‘‘Due process of law, this court has held, does not 
require the state to adopt any particular form of pro- 
cedure, so long as it appears that the accused has had 
sufficient notice of the accusation and an adequate 
opportunity to defend himself in the prosecution’’—and 
refused to hold that ‘‘the want of formal arraignment 
deprived the accused of any substantial right or in any 
wise changed the course of trial to his disadvantage,’’ 
since, under the circumstances of the particular case, 
it could not be said that the accused was deprived of a 
substantial right. This is very far indeed from holding 
that the state would not have authority by express * 
statute to require the accused, in a prosecution for felony, 
to be arraigned and hear the information read before 
the trial. If our statute is wrong in that respect, it 
devolves upon the legislature to change it. 

I am not to be understood as saying that it is the 
attitude of any of the judges that extreme legislation of 
the sort mentioned in paragraph 3 above would be 
valid, nor that the procedure, in the instant case, in the 
trial court was proper. 


Letton, J., dissenting. 

I again dissent from the statement of law in the 
fifth paragraph of the syllabus. Under certain cireum- 
stances the want of arraignment may be prejudicial 
error, but the defendant may by his conduct waive ar- 
raignment. Since the decision of Burroughs v. State, 
94 Neb. 519, in which my former dissent was written, the 
supreme court of the United States -has taken a for- 
ward step and overruled its former decisions in this 
respect, saying: ‘‘Technical objections of this character 
were undoubtedly given much more weight formerly 
ihan they are now. Such rulings originated in that 
period of English history when the accused was entitled 
to few rights in the presentation of his defense, when 
he could not be represented by counsel, nor heard up- 
on his own oath, and when the punishment of offenses, 
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even of a trivial character, was of a severe and often of 
a shocking nature. Under that system the courts were 
disposed to require that the technical forms and methods 
of procedure should be fully complied with. But with 
improved methods of procedure and greater privileges 
to the accused, any reason for such strict adherence to 
the mere formalities of trial would seem to have passed 
away, and we think that the better opinion, when ap- 
plied to a situation such as now confronts us, was ex- 
pressed in the dissenting opinion of Mr. Justice Peck- 
ham, speaking for the minority of the court in the Craw 
case, 162 U. 8. 625. * * * Holding this view, not- 
withstanding our reluctance to overrule former decisions 
of this court, we now are constrained to hold that the 
technical enforcement of formal rights in criminal pro- 
cedure sustained in the Crain case is no longer required 
in the prosecution of offenses under present systems 
of law, and so far as that case is not in accord with the 
views herein expressed, it is necessarily overruled.’’ 
Garland v. State of Washington, 232 U.S. 642. 

I believe this court should follow the example of that 
distinguished tribunal, and overrule its former decisions 
adhering to the idea that convictions of crime should be 
set aside for the lack of a mere formality. 

Dean and Apricu, JJ., concur in this dissent. 


KenssAaw Free Baptist CHURCH, APPELLEE, v. G. S. 
LattTIMER ET AL., APPELLANTS. 


FILeD SEPpTemMBER 27, 1919. No. 20524. 


1, Religious Societies: GovERNMENT: CoNTROL or Property. When a 
church, strictly congregational or independent in its organization, 
is governed solely within itself, either by a majority of its mem- 
bership or by such other local organism as it may have instituted 
fer the purpose of ecclesiastical government, and holds property 
either by way of purchase or donation, with no other specific 
trust attached to it than that it is for the use of that church, 
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the numerical majority of the membership of the church may 
ordinarily control the right to the use and title of its property. 


Such local church may sever its ecclesi- 
asitenl. connection and still be entitled to control the temporalities 
of the church, where such change does not involve any diversion 
of the property from the original trust. In such case the civil 
courts will only inquire as to who constitute the religious society 
and its legitimate successors, and award to them the use of the 
property, and will not ordinarily, in case of a schism in the or- 
ganization, inquire into the existing religious opinion of those 
who adhere to the original local organization. 


AppeaL from the district court for Adams county: 
Wititam C. Dorsty, Jupcr. Affirmed. 


Hugh La Master, for appellants. 
C. C. Flansburg, contra. 


CornisH, J. 

Appeal by defendants from a decree quicting title 
in the plaintiff to certain church property held by them 
as trustees, and enjoining them zrom interference there- 
with. 

In 1883, 1884, when funds were paul and the church 
building erected, the Freewill Baptist denomination at 
Kenesaw was an independent governing body, owing no 
obedience to any higher authority. Quarterly meetings, 
composed of delegates from two or more local churches, 
could admonish a church when, in its opinion, it became 
an alien to the faith and practices of the denomination. 
It could determine whether the church was worthy of 
its fellowship or not. A local church, being independent, 
had the right to withdraw from the quarterly meeting 
and to join another evangelical denomination. This body 
would send delegates to the yearly meeting, which body 
sustained about the same relation to the quarterly mect- 
ing that the quarterly meeting did to the local church. 
Still higher was the general conference, a national 
organization, which aimed to consolidate the body, 
harmonize its different parts, and produce unity of 


Vou. 103] SEPTEMBER TERM, 1919. 757 


Kenesaw Free Baptist Church v. Lattimer. 


sentiment and discipline. Its powers, too, were only 
admonitory. 

In the nine articles of the constitution of the local 
church it was provided that its trustees should provide 
for purchasing, selling, insuring, and caring for its 
. property, and, amongst others, a provision as follows: 
‘‘Other matters shall come under the rulings of general 
conference.’’ In October, 1883, the general conference 
appropriated $200 for erecting a house of worship at 
Kenesaw. The remainder of the $1,503.18, required to 
erect the church, was pledged without condition for the 
building of the church by local contributions of the 
citizens of Kenesaw before the church was organized. At 
the time of the completion of the church $400 was owing, 
which the church assumed and paid. 

At this time one Rev. A. D. Williams acted as church 
clerk, was its first-pastor, and the active person in pro- 
curing the church fund. He was also chairman and one 
of the five members of the executive committee of the 
Nebraska Yearly Meeting, a corporation, to whom 
the property was deeded ‘‘in trust for the Freewill 
Baptist Church of Kenesaw, Nebraska.’’ This executive 
committee was created ‘‘to be a board of missions and 
church extension, to secure, hold, use and convey funds, 
in money, houses or lands, for the propagation of the 
gospel.’’ ete. It was named a ‘‘System of Co-operation,”’ 
organized in part to hold title in trust ‘‘for the churches 
or purposes for which it was secured,’’ in cases where it 
had afforded aid. It would seem that the fund raised 
was pledged before the creation of this executive com- 
mittee and co-operative system, but from the’ time Mr. 
Williams became its chairman, January 21, 1884,.the 
committee, through him, may be said to have given aid 
in the construction of the building. Later the con- 
gregation built and paid for a parsonage upon the 
ehurch grounds. 

Years afterwards, by concerted action of the national 
organizations of the Freewill and Missionary Baptists, 
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it was determined that there was no such difference in 
their denominations as to require their continued sepa- 
ration, and a basis of union was agreed upon and ap- 
proved by the general conference of Freewill Baptists. 
Twenty-eight constituent bodies of the general confer- 
ence, representing 44,481 members, approved, and five 
bodies, representing 1,721, disapproved of the basis of 
union. Among those disapproving was the Nebraska 
Yearly Meeting. The plaintiff church, however, approv- 
ed of the action taken. Afterwards the Nebraska Year- 
ly Meeting organized another general conference, and 
in 1915 refused recognition of delegates from the plain- 
tiff church, on the grounds that it had taken itself out 
of the denomination. It also refused to deed the ‘church 
property to the plaintiff, and would seem to claim the 
right, if in its judgment it seems proper, to hold the 
property for the uses of another congregation, conform- 
ing to the present views of the Nebraska Yearly Meeting. 
It should be added that the plaintiff represents every 
member of the present congregation at Kenesaw, so 
that what might be considered as the individual right of 
a member of the church is not involved. 

The question is whether the members of the local 
church, as an independent body, can control the right 
to the use and title of the church property, in spite of 
the fact that the system of co-operation governing the 
executive committee provides that it shall be the judge 
whether the church has taken itself out of the denom- 
ination, er has become extinct, and when and in what 
way the property shall be disposed of for the purposes 
for which it was secured. 

Disputes of this character have been classified as 
follows: First, cases where the property has been by 
the deed or will of the donor, or other instrument, by 
which the property is held, by the express terms of the 
instrument devoted to the teaching, support or spread of 
some specific form of religious doctrine or belief; second, 
cases where the property is held by a religious con- 
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gregation, which, by the nature of its organization, is 
strictly independent of other ecclesiastical associations, 
and, so far as church government is concerned, owes 
no fealty or obligation to any higher authority; third, 
cases where the religious congregation or ecclesiastical 
body holding the property is but a subordinate member 
of some general church organization in which there are 
superior ecclesiastical tribunals, with a general and 
ultimate power of control, more or less complete, in 
some supreme judicatory over the whole membership of 
that general organization. It will be remembered that 
the trust created in the deed in controversy was ‘‘for 
the Freewill Baptist Church of Kenesaw, Nebraska.’’ 

No doubt individuals may dedicate their property for 
the propagation of a definite religious doctrine or be- 
lief, so long as it violates no law or morality, in which 
case the property cannot be diverted from its special 
purpose. When, however, as in thg instant case, prop- 
erty is given to a church which is a strictly congregation- 
al or independent organization, governed solely within 
itself, with no specific trust attached other than that it 
is given for church purposes, the case is different. In 
such case the ordinary contributor to a particular church 
regards it as a living organism, subject to change and 
growth. He would not attach conditions to the contrary 
if he could. So long as it continues by regular suc- 
cession, retaining its identity as the church to which the 
donation was made, he will not complain, even though 
there are changes of doctrine or method which do not 
amount to an abandonment of the original purpose. This 
was the attitude of the yearly meeting. It has thought 
itself free not to follow the action of the general confer- 
ence. 

The defendants contend that differences exist be- 
tween the old organization and the union, touching free- 
dom of the will, general atonement, open communion, 
and perseverance of the saints. We will not go into a 
discussion concerning the extent of these differences. We 


760 NEBRASKA REPORTS. LVou. 103 


Kenesaw Free Baptist Church v. Lattimer, 


do not believe that they are of such a character as to 
show an intention, on the part of the governing hody of 
the local church, to violate its implied trust and abandon 
the purposes for which the church was organized. We 
do not believe that the local church, in following the 
recommendations of the general conference, have acted 
outside of their own rights or violated any of the rights 
of the executive committee. No member of the local 
congregation complains. The general rule appears to be 
that, when a majority section of the church, independent 
in government, voluntarily followed the action of the 
general conference, which resulted in severing its con- 
nection with the yearly meeting, it did not thereby lose 
its identity, and is entitled to control the temporalities 
of the church, such change not involving any diversion 
of the property from the origmal trust. 

We are of opinion that the congregation of the Kenc- 
saw Freewill Baptist Church are entitled to have their 
property in the hands of those who are in accord with 
their purposes, and who do not deny them the right to 
take the step which they have taken in their church 
affiliations. 

Error is assigned that plaintiff failed to prove its 
corporate character, and that such failure must defeat 
its action. We are of opinion that under the circum- 
stances of this case the plaintiff was not required to 
either plead or prove its corporate character. 

For cases bearing upon questions discussed, see Mack 
v. Kime, 129 Ga. 1, 24 L. R. A. n. s. 675; Watson v, 
Jones, 80 U. 8. 679; Brown v. Clark, 102 Tex. 323, 24 
L. R. A. n. s. 670; Schradi v. Dornfeld, 52 Minn. 465; 
Parish of the Immaculate Conception v. Murphy, 89 
Neb. 524; Pounder v. Ashe, 44 Neb. 672; Smith v. 
Pedigo, 145 Ind. 361, 19 L. R. A. 483; Eachange Nat. 
Bank v. Capps, 32 Neb. 242. 

The judgment of the district court is 

AFFIRMED. 

Lerron, J., not sitting. 
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Prescorr E. Powrrs, appELLEE, v. Mase P. Norton Et 
AL., APPELLANTS.” 


FILeD SEPTEMBER 27, 1919. No. 20355. 


Specific Performance: Paro. Contract; Evipence. An action for the 
specific performance of an oral contract for the conveyance of 
land will not lie, unless the proof is clear, satisfactory and un- 
equivocal that the contract was made and substantially performed 
by the party seeking its enforcement. 


AppEAL from the district court for Adams county: 
Wiruiam C. Dorsey, Jupce. Reversed and dismissed. 


Ragan & Addie and C. C. Flansburg, for appellants. 
Charles E. Bruckman and Fred G. Johnson, contra. 


Dean, J. 

Carra Powers, unmarried, died in Adams county De- 
eember 1, 1916, being then the owner of a small amount 
of personal property, not in controversy here, and 80 
acres of land. Her mother, Mrs. Jannette Powers, and 
a brother and sister, namely, Prescott Powers and Mrs. 
Mabel Norton, survived her. ‘Three days before her 
death she made a nuncupative will that purported to 
give, not only her personal property, but also the land 
to her sister on condition that she take care of her 
mother during her life. The nuncupative will was pro- 
bated, but, being ineffective to pass the title, the land 
descended to her mother under the statute. Soon there- 
after Mrs. Powers conveyed the title to her daughter, 
with whom she now makes her home. 

Prescott Powers began this suit to compel specific 
performance of a verbal contract, alleged to have been 
entered into between him and his sister Carra nearly 18 
years before she died, and that he says was fully per- 
formed on his part, and wherein it was provided that 


*First heard before commission and affirmed. No opinion. 
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her land should upon her death become his sole property, 
in consideration of his remaining at home and caring 
for her and her mother. Plaintiff also prayed that the 
deed of his mother to Mrs. Norton be canceled and 
that the title be quieted in him. The plaintiff prevailed, 
and defendants appealed. This case was formerly heard 
by the commission on appeal, and the judgment of the 
trial court was affirmed. The case is now before us on 
a motion for rehearing. 

Carra was a cripple, but with her mothers’s aid she did 
a good deal of housework. She was an accomplished 
seamstress and earned considerable money sewing for 
ethers. During the time material to this inquiry she 
attended to her own business affairs for the most -part, 
collecting the land rent and the like, although for a part 
of the time she leased her land to her brother. 

Plaintiff attempted but failed to show that he paid 
out considerable sums of money for the care and support 
of his sister and mother. No good purpose would be 
served by an extended review of the record on this point. 
Because of plaintiff’s negligence and lack of ordinary 
business ability it appears that he lost, not only an 80- 
acre tract of land that he owned, but he was the cause 
of his mother losing an 80-acre tract that she owned, 
and on which the family lived, and it appears that he 
became very much displeased because Carra refused to 
involve her land and pledge it to the payment of his 
debts. 

There is some testimony tending to show that plain- 
tiff and his sister had some talk respecting the subject 
of this suit. But there is an entire absence of evidence 
to show that the minds of the parties met, and that they 
entered into a clearly defined agreement. The record 
does not disclose what Carra’s intentions were, and it 
fails to show what services plaintiff was to perform for 
her. Nor is the time of performance definitely fixed. 
The evidence adduced by plaintiff on these points is 
vague, uncertain and unsatisfactory. It fails utterly to 
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come within the rule that is required in this class of 
cases, namely, that the proof relied on to establish the 
contract must be clear, satisfactory and unequivocal. 
Damkroeger v. James, 95 Neb. 784. 

A large number of witnesses were called by plaintiff, 
from whose testimony it appears that he did nothing 
more for his sister nor about the home than would 
reasonably be expected from a brother who lived with 
a mother and a sister under like circumstances. They 
testified generally that he carried in water and fuel, and 
helped his sister into the family carriage when she 
would go away and to alight when she returned, and 
that he sometimes accompanied her to town. His mother 
and other witnesses testified that he was unkind to 
his sister. During all this time Carra and her mother 
lived and maintained the home on the 80-acre farm, 
formerly owned by Mrs. Powers, that joined the land 
in suit. Plaintiff, being a single man and without a 
home of ‘his own, lived with them there until within 
two or three years before his sister died, when he 
married and with his wife moved to Hastings, 22 miles 
distant. Except for occasional visits thereafter, he left 
his aged mother and crippled sister alone on the farm. 

It is not sufficiently proved that a definite contract was 
entered into. Our former judgment is therefore vacated, 
the judgment of the district court is reversed and the 
suit dismissed. 


of 


REVERSED AND DISMISSED. 


Strate, EX REL. County or Burt, appELLant, v. Burr- 
Wasuineton Drarnace District, APPELLEE. 


FILED SEPTEMBER 27, 1919. No. 20563. 


1. Drains: Brinces. When a county board and the governing board 
of a drainage district fail to agree respecting the building of 
bridges over drainage ditches on county roads, under section 
2983, Rev. St. 1918, it becomes the duty of the drainage district 
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to construct such bridges under the supervision of the county 
board. 


2. ——: Estoppryt. When a county board is notified by a 
drainage district that it is desirous of constructing bridges over 
its ditches on county roads, or in any manner becomes aware of 
that fact, and fails to take steps to undertake the supervision of 
such construction, as provided in section 2983, Rev. St. 1913, and, 
without appropriate action on its part, permits the drainage 
district to build the bridges, such county board is thereafter 
estopped from complaining that such bridges were not built under 
its supervision. In that case it is sufficient if the drainage 
district construct good, substantial aud serviceable bridges in 
accordance with the requirements of the statute. 


AppeaL from the district court for Burt county: 
Guorce A. Day, Jupen. Affirmed. 


Herbert Rhoades and Brome ¢ Ramsey, for appellant. 
W. M. Hopewell, contra. 


Dean, J. 

This is a mandamus proceeding begun by plaintiff 
against the defendant drainage district to compel it to 
reconstruct certain bridges erected by it over its ditches 
on county roads in Burt county, on the ground of 
defective construction. Judgmeut was rendered in favor 
of defendant, and the suit was dismissed, but with- 
out prejudice to the bringing of a new action as to 
two bridges, ‘‘should later developments render the 
¢ommencing of such an action necessary.’’ The court 
also by its decree ordered the defendant to construct one 
new bridge, and to perform certain work, such as filling 
and the like, at certain other bridges. The plaintiff ap- 
pealed. 

Plaintiff argues: ‘‘The main issue involved in this ap- 
peal is the question whether or not the defendant drain- 
age district has the right under the law to determine 
for itself the kind of bridges it will construct on the 
highway over its ditch, the length of the bridges, and 
the material of which they shall be canstructed, and 
enter into a contract with a bridge company to con- 
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struct bridges of the material and in the manner design- 
ed by it, or whether the general plans and specifications 
required by law, to be furnished to the county by the 
state engineer and adopted by the county, must be 
followed, and whether or not real supervision of this 
work, that is, the determination of the length and width 
of the bridges that are to be built, and the manner in 
which they shall be anchored or fastened to the hank on 
either end, are matters to be determined in the first 
instance by the county board.”’ 

Twenty or more of the bridges in Burt county were 
complained of in the petition as being defective, but on 
appeal complaint is made here of only three. Roy Towl, 
engineer for the drainage district, testified that the 
bridge superstructures were built from plans and 
specifications obtained from the state engineer, and that 
the substructure plans were designed by him, because 
at that time the state engineer kad no such plans. It 
seems though that Towl consulted the state engineer 
respecting the substructure plans. 

The county board was notified by the drainage dis- 
trict that it imtended to erect the bridges, but the 
board neither furnished nor offered to furnish plans or 
specifications. The district also, before the work began, 
requested the county board to supervise the construe- 
tion of the bridges, but for some reason the board did 
not do so, whereupon the drainage district proceeded 
with the work. 

Section 2983, Rev. St. 1913, provides: ‘‘Whenever any 
public drainage or irrigation district organized under 
any law of this state has in the past excavated, or shall. 
in the future excavate any ditch, or any new channel 
of any running stream, across the then existing public 
highway, it shall be the duty of the governing board of 
said drainage or irrigation district and the governing 
board of the county or municipal corporation involved, 
to negotiate and agree for the building and maintaining 
of bridges and approaches thereto on such terms as shall 
be equitable, * * * In (if) said boards for any rea- 
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son fail or neglect to agree with reference to said matter, 
then it shall be the duty of said drainage or irrigation 
district to restore said highway, when so crossed or 
intersected, to its former state as near as may be, or 
in a sufficient manner not to have impaired unnecessarily 
its usefulness, and it shall be the duty of the county or 
municipal corporation involved, as the case may be, to 
maintain said bridge and approaches after the same 
have been built by said drainage or irrigation district: 
Provided, however, any bridge that may be built by any 
drainage or irrigation district on any county road shall 
be constructed under the supervision of the county 
board and in accord with the established plans and 
specifications of said county board.’’ 

The governing board of the drainage district and 
the county board for some reason failed to reach the 
agreement that is contemplated by the act. As therein 
provided it then became the duty of the drainage dis- 
trict to construct the bridges. It clearly appears, too, 
that under the act the county board has the right to 
supervise the construction of bridges over drainage 
ditches on county roads.. But if the county board, after 
having been notified by the drainage district that it is 
desirous of constructing such bridges, does not take 
steps to undertake the supervision of construction that 
-the statute contemplates and, without appropriate action 
on its part, permits the drainage district to proceed 
with such construction, such county board, after the 
bridges are built, is estopped from complaining that 
they were. not built under its supervision. In such 
case it is sufficient if the drainage district construct 
good, substantial and serviceable bridges in pecoreance 
with the requirements of the statute. 

One of the three bridges complained of was built by 
the county ,and for its condition- defendant is not re- 
sponsible. Respecting the remaining twu bridges, and 
the work performed generally by defendant, we are 
unable to discover that the court erred in its findings. 
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The trial court not only heard the witnesses testify 
but, in company with counsel for the parties, person- 
ally examined the bridges and inspected the work gen- 
erally. The court’s findings are clear and explicit and 
fairly cover every contested feature of the case. 

We do not find reversible error. The judgment is 
therefore 

AFFIRMED. 


Orro E. Linppurc, apPpELLEE, Vv. Exmer J. LAMB ET AL., 
APPELLANTS. 


FILED OcToBER 4, 1919. No, 20585. 


1. Fraud: REPRESENTATIONS AFTER SALE. Representations made by a 
seller after the consummation of a contract of sale are incompetent 
as independent evidence of fraud inducing the purchaser to enter 
into the contract. 

: Hvipence. If the contract is conditioned upon the per- 
formance of certain things by the seller within a specified time, 
and within such time such performance is being considered by the 
parties, representations then made by the seller, intended to pre- 
yent suspicion of prior fraud inducing the contract and to induce 
the purchaser to consummate the contract, may be competent as 
evidence of fraud in an action by the purchaser for damages. 


AppEaL from the district court for Lancaster county: 
Freperick 2. SHepHenp, Juner. Affirmed. 


Peterson & Devoe, for appellants. 


contra. 


George A. Adams, T. F. A. Williams and Clark Jeary, 

Sepewick, J. 

A judgment against these defendants for misrep- 
resentation in the sale of some of the same stock was 
affirmed in Redfield v. Lamb, ante, p. 410. The evidence 
as to representation is substantially the same in both 
cases. In the case at bar but one question 3s presented 
which was not involved in the former case. It is con- 
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tended that the court erred in admitting evidence of 
representations which were made after the contract was 
entered into. The contract was in writing, entered into 
in November, 1914, and the evidence complained of 
related. to occurrences in the succeeding month of March. 
As a general proposition representations made by a 
seller after the consummation of a contract of sale 
could not have been relied upon by the purchaser in 
entering into the contract. This contract by its terms 
was conditional. It provided: 

‘‘That in case the said powder company shall increase 
its present capital, * * * said O. E. Lindburg will 
take charge of this serum plant and the present business 
at a salary, ete. * * * QO. E. Lindburg agrees to 
subseribe for $4,000 stock in said company $1,000 to be 
paid in cash when the stock is issued and $3,000 in note 
payable $41.66 per month, with interest at the rate of 
6 per cent. payable annually. * * * Ifthe Farmers 
Hog & Cattle Powder Company do not make the above 
mentioned arrangements within six months from date 
then this contract shall be null and void.”’ 

Within the six months a meeting of those interested 
was held to ascertain whether the ‘‘above-mentioned 
arrangements’? had been made in accordance with the 
understanding of the parties. At that meeting repre- 
sentations were made as to the financial and other con- 
ditions of the company, and these representations were 
received in evidence over the objection of the defendants. 
Thus it appears that the contract in question in this case 
was not complete and enforceable against this plaintiff 
before this meeting was held. If he had discovered 
the fraud of which he now complains, he would not 
willingly have completed the contract, and could not have 
been compelled to do so. Relying upon the repre- 
sentations made at this meeting, as well as former 
statements of defendants, he paid $1,000 as first pay- 
meni for the stock in question, and in other respects con- 
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summated the contract. The evidence complained of was 
properly received. 
The judgment is 
AFFIRMED. 


CornisH, J., concurring. 

I have concurred in this opinion. I think it proper to 
add that the reader must not interpret the first para- 
graph of the syllabus as holding that representations 
made after a sale are never admissible as evidencing 
knowledge, intent or design on the part of the vendor. 
Of course, representations made after the sale could not 
have been an inducement to the purchase; but the false 
representation, repeated after the sale, for the purpose 
of lulling the purchaser into a sense of security, and to 
carry out and make more effectual the origina] plan or 
design, may well be evidence to show fraudulent in- 
tent on the part of the vendor in making the original 
false representation which induced the purchase. In 
fact, a repetition of the falsehood, made under circum- 
stances where the person would be expected to tell the 
truth, renders it more likely that he made the false 
representation in the first instance. In this case our 
holding could well be based on the ground, not that the 
contract had not yet been fully executed when the false 
representation was repeated, but upon the ground that 
the repetition of the falsehood, under the circumstances 
when it was made, is itself evidence, making it more 
probable that the representation was made at the time 
alleged, and with fraudulent intent. 


103 Neb.—49. 
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JoHN QO. ANDERSON, APPELLEE, vy. Union Paciric Ratz- 
ROAD COMPANY, APPELLANT. 


Ficep Ocroser 4, 1919. No. 20423. 


1, Evidence: Mars. A map or drawing shown to be reasonably ac- 
curate may be admitted in evidence as an aid to the court and 
jury in making intelligible the evidence respecting the location of 
objects that are the subject of investigation. 


2. Negligence: Evipence. ‘‘Evidence of subsequent repairs made or 
precautions taken after an accident or the infliction of an injury 
is not admissible to prove antecedent negligence.” Pribbeno v. 
Chicago, B. dé Q. R. Co., 81 Neb. 657. 


AppEAL from the district court for Dawson county: 
Ratea W. Hoparr, Jupcr. Reversed. 


Edson Rich, C. A. Magaw and Thomas F. Hamer, for 
appellant. 


W. A. Stewart and Cook & Cook, contra. 


Dean, J.: 

Plaintiff began this action to recover damages to grow- 
ing crops said to have been caused in June, 1915, by 
defendant’s failure to provide an outlet for the escape 
of surface water under its roadbed and for closing ‘‘a 
waterway, maintained under its roadbed about one mile 
west of the plaintiff’s land, and thereby a great portion 
of said waters were cast upon the plaintiff’s land.’’ 
Plaintiff recovered a verdict and judgment thereon, and 
defendant appealed. 

Defendant points out that plaintiff was permitted over 
its objection to prove that defendant, after the alleged in- 
jury, installed a culvert under its railroad tracks, ap- 
parently for the purpose of preventing a repetition of the 
injury complained of. On this point plaintiff called Dr. 
Rosenberg, who testified: ‘‘Q. Doctor, state if you know 
about a culvert or drum recently being placed under 
and across the defendant’s right of way up near the 
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Strohmeyer place about a mile west of the plaintiff’s 
land. (Objected to as incompetent, irrelevant, im- 
material, and after the occasion of the alleged injury. 
Overruled. Exception.) A. Yes, sir; I know about that 
culvert—have seen it.’’ 

It will be observed that the question objected to was 
put to the witness substantially in the language con- 
tained in plaintiff’s petition, and refers definitely to a 
place about one mile west of plaintiff’s land. The plain- 
tiff complains because the objection of defendant con- 
tained the words, ‘‘and after the occasion of the alleged 
injury,’’ and says that, because Dr. Rosenberg’s testi- 
mony was in the form of a deposition, defendant’s ob- 
jection should have been made in writing and filed be- 
fore the trial commenced; and to support his con- 
tention cites section 7956, Rev. St. 1913. We do not 
think the statute applies here, because the question was 
clearly incompetent, and the defendant had the right, 
and it was his duty, to challenge the court’s attention te 
the error and to give the reason why the objection was 
made. 

In view of thé former decisions of this court on this 
point, it seems that the objection should have been 
sustained. In Pribbeno v. Chicago, B. & Q. R. Co., 81 
Neb. 657, it is said: ‘‘Evidence of subsequent repairs 
made or precautions taken after an accident or the in- 
fliction of an injury is not admissible to prove ante- 
cedent negligence.’’ ‘The rule there announced was ad- 
hered to in Tankersley v, Linsoln Traction Co., 101 Neb. 
578. These cases present many authorities, which need 
not be here reviewed. Merely to invite the attention of 
the jury to the recent construction by defendant of a 
culvert at the place indicated in counsel’s question may 
_have been sufficient to have induced the jury to conclude 
that the culvert would not have been installed, had it 
not been for the infliction of the damage complained of 
by plaintiff, and might also be taken as a confession of 
negligence. Nor is it improbable to believe that the 
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amount of the verdict would be influenced by testimony 
of the character objected to by defendant. 

Defendant also objected to the court permitting plain- 
tiff to prove the amount and value of the feed that he 
was compelled to buy for his live stock that was made 
necessary by the destruction of his crops as being ‘‘too 
remote and speculative, and if proved and permitted it 
permits a double recovery.’’ It seems clear to us that 
this objection should have been sustained. The sole 
question for determination was respecting the value of 
the crops and property destroyed by the negligence, if 
any, of defendant. 

Defendant says the court erred in admitting a certain 
map purporting to show the location of certain points in 
controversy. In this class of cases a map or chart that 
is shown to be reasonably accurate is helpful in making 
intelligible the testimony of the witnesses respecting the 
location of objects that are the subject of investigation. 
We have found them to be an aid in the review of cases 
brought here on appeal. We do not think the court erred 
in the admission of the map. 10 R. C. L. 1152, sec. 355. 

Defendant contends that the testimony does not sup- 
port the verdict. We are unable to pass intelligently 
on this point because of the admission of the prejudicial 
evidence that is hereinbefore noted. It may be that the 
verdict is based in part on the incompetent  testi- 
mony to which exception was taken. Besides, the case is 
for retrial. 

In the present state of the record, the judgment must 
be reversed and the cause remanded for a new trial. 

REVERSED. 


Rose, J., not sitting. 
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SaMuEL G. ANDERSON, APPELLANT, v. GEORGE KIENE ET AL., 
APPELLEES. 


Fixep OcroBer 4, 1919. No. 21062. 


Appeal: Conriictine Evinencr. “Under the employers’ liability act 
(Laws 1918, ch. 198, as arnended, Laws 1917, ch. 85), where the case 
is heard in court before a judge of the district court upon conflict- 
ing evidence, and where there is competent evidence sufficient to 
sustain the finding, the judgment rendered by the district court 
will not be set aside on appeal unless it is clearly wrong.” Miller 
v. Morris & Co., 101 Neb. 169. 


AppeaL from the district court for Douglas county: 
Ler §. Esterxe, Juper. Affirmed. 


Switzler, Goss & Switzler, for appellant. 
James C. Kinsler, contra. 


Dean, J. 

Plaintiff filed an application in the compensation com- 
missioner’s office pursuant to the employers’ liability 
act, namely, chapter 35, art. VIIJ, Rev. St. 1913, as 
amended, Laws 1917, ch. 85, to recover for personal in- 
juries sustained while in defendant’s employ. The 
application was denied, and upon appeal to the district 
court for Douglas county the finding of the compensation 
commissioner was affirmed and the action dismissed. 
Plaintiff appealed. 

The only question involved is whether the judgment 
is sustained by the evidence. The injury occurred on 
July 24, 1918, that being the second day of plaintiff’s 
employment. He was then 18 years of age. His wage 
was at the rate of 45 cents an hour for an 8-hour day. 
Beginning immediately after the accident, and for a 
period of 22 weeks, defendant paid plaintiff, as compen- 
sation, $264, being $12 a week, and also all hospital and 
medical services, which amounted to $198.50 additional. 
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At the time of the injury plaintiff was working on 
the upper part of a one-story brick building. His work 
consisted in taking the wheelbarrows, loaded with bricks 
aud said to weigh about 30 pounds, from a hoist or 
elevator and wheeling them to the different parts of the 
building as needed by the workmen. Plaintiff testi- 
fied that the scaffolding gave way just as he was about 
to remove a wheelbarrow, and that he fell with the 
elevator about 30 feet. Upon examination it was dis- 
covered that he received an injury to the “third lumbar 
vertebra.’’? Plaintiff contends the injury is permanent. 

To determine this point expert testimony was intro- 
duced by the parties. On the part of plaintiff a physican 
testified that his examination showed the spine to be 
normally flexible. He further testified: ‘‘Q. And this 
spine, then, is normally flexible now, or just as flexible 
as any spine would be that had never been injured? 
A. It seems to be.’’ A doctor called by defendant on 
cross-examination testified: ‘‘Q. Did you find any evi- 
dence at the present time of any injury to his back? 
A. No. Q. And is it not a fact that you find him to 
be in perfect physical condition at the present time? 
A. As far as I could make out by my examination. 
* = * Q. So that, if the X-ray shows some injury 
at some time, it is true that he has recovered from that 
injury now? A. As far as I can determine by an exam- 
ination.’’ He also testified that he did not find any 
abnormal conditions. When the case was tried, plain- 
tiff went through a course of bending exercises in the 
presence of the trial judge, so that the court seems to 
have been well advised. At the time of the trial plain- 
tiff was employed by an outfitting company at Omaha 
‘ as a bill collector, and his work required him to travel 
on the street cars from place to place about the city. 
For this work he was receiving $17 a week for a work. 
ing day of 4hours. It may be added that when plaintiff 
feli he sustained a fractured wrist, but in the oral argu- 
ment and in the briefs his counsel says that, the wrist 
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having become normal, no claim was made for additional 
compensation on that account. 

In view of the finding of the compensation commission- 
er and of the judgment of dismissal by the district 
court, and of the record generally, we do not think the 
case should be reversed. There is some conflict in the 
testimony as to his condition at the time of the trial, 
but there is sufficient to support the judgment. Miller 
v. Morris & Co., 101 Neb. 169. . 

Finding no reversible error the judgment is 

AFFIRMED. 

Ross, J., not sitting. 


Marcaret Mavzy v. State or Nepraska. 


Fitep Octoser 4, 1919. No. 20975. 


1. Criminal Law: Instructions. Where instructions given by the 
trial judge correctly respond to the evidence and issues raised, they 
will be held to have been correctly given. 


: WITNESSES: CROSS-EXAMINATION. Whenever a defendant of- 
fers himself as a witness in his own behalf, he is subject to the 
same rules of cross-examination as any other witness. It rests, 
however, with the sound discretion of the trial judge as to how 
far opposing counsel may be allowed to go in his cross-examina- 
tion, and, unless there was an abuse of discretion, no error has been 
committed. Held, that in the instant case the trial judge acted well 
within the limits of his discretion. 


3. Homicide: Evivencr. The evidence in the present case examined, 
and held to sustain the verdict of the jury. 


Error to the district court for Lancaster county: 
FREDERICK 1}. SHEPHERD, JUDGE. Affirmed. 


J. C. McReynolds and Herman N. Mattley, for plain- 
tiff in error. 


Clarenze A. Davis, Attorney General, George W. Ayres 
and J. B. Barnes, contra. 
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AwbpricuH, J. 

Margaret Mauzy, whom we will hereafter refer to as 
the defendant, rented room 25, at the west end of the 
hall on the third floor of a rooming-house at 510 North 
Fourteenth street, Lincoln. On the 11th day of No- 
vember, 1918, she telephoned to Dr. Spear at his room in 
the Y. M. C. A. building, representing herself as Mrs. 
Wells who was calling from the above-named room. In 
response to this call, Dr. Spear answered by calling at 
the rooming-house and going up, as Mrs. Mauzy alleges, 
to room 25 and rapping on the door. The defendant 
answered the call, and, after some little altercation be- 
tween the two, Mrs. Mauzy drew her revolver and shot 
Dr. Spear four times, fatally wounding him. The cause 
of the altercation which resulted in the shooting was the 
failure, according to Mrs. Mauzy’s statement, of Dr. 
Spear to settle with her a claim which she held against 
him in the sum of about $6,000; and, further, that in 
the course of the altercation Mrs. Mauzy claims that 
Dr. Spear, after inquiry as to who called him, and as 
to whom he would look for settlement, became cnraged 
at Mrs. Mauzy deceiving him, and raised his medicine 
case up over his head as though to crush it down upon 
the head of defendant. When she saw him in this attitude, 
about to strike, she then drew the revolver and fired at 
him while they were in a position facing cach other. 
She also alleges that she represented herself as Mrs. 
Wells to get the doctor to go there for the purpose 
of arranging with him to treat her mothcr. Mrs. 
Mauzy first went there in the forenoon and procured 
this room, and, having called Dr. Spear, lay down and 
took a nap until he should arrive. The defendant 
admits the shooting and the resulting death from the 
shots, but justifies the killmg on the ground of self. 
defense. 

This in the main is a statement of the material facts. 
The jury returuecd a verdict of murder in the first 
degree, but with a recommendation that the court impose - 
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a sentence of life imprisonment, which the court accord- 
ingly did. 

On the cross-examination the state inquired of de- 
fendant if she had gone under the name of Margaret 
Stabba, which she denied, and if she had gone under the 
name of Margaret Huffman, to which ‘she replied she 
had a right to that name at one time. It is not dis- 
closed whether she had ever been married to a man 
by that name or by what right she claimed the name. 
The state also asked if she went under the name of 
Carmen Calvert. She denied this, but admitted having 
received letters under that name. Defendant assigns 
this cross-examination as error, but we think that the 
defendant having testified in her own behalf became 
subject to the same rules of cross-examination as an 
ordinary witness. Error was not committed in the 
premises because the. interrogations were apparently 
for the purpose of testing her credibility. The testimony 
was therefore both competent and material. Hanoff v. 
State, 37 Ohio St. 178; Underhill, Criminal Evidence (2d 
ed.) sec. 60; 2 Wigmore, Evidence, sec. 1006; 5 Chamber- 
layne, Modern Law of Evidence, sec. 3726; Ellioti v. 
State, 34 Neb. 48. 

The next error complained of is with reference te 
instruction No. 114. The instruction follows: ‘‘It is 
proper for you to consider in this case that the defend- 
ant weut to the room armed and awaited Dr. Spear 
armed when he came in answer to her call; and if you 
find beyond a reasonable doubt that she caused him to 
come into her presence, knowing or believing that he 
would become angry, and perhaps assault her, and 
meaning to shoot him if he did, then and in that case 
you should scrutinize her evidence as to self-defense 
with great care with a view of rightly determining the 
issues involved.’? The complaint is that the trial court 
‘Cassumed the existence of a state of facts not admitted, 
and upon which no evidence was introduced.’’ We do not 
think the court. erred in giving the instruction, 


778 NEBRASKA REPORTS. [Vou. 103 


Mauzy v. State. 


Defendant represented herself as Mrs. Wells in call- 
ing Dr. Spear, because, as she explained, when he rec- 
ognized her voice over the telephone he would pay no 
attention to the call. She also testified that Dr. Spear 
was a man of violent temper, and if he became angry he 
would very likely do her great bodily harm. In view 
of these facts, she was not justified in provoking an 
assault. 

It may be noted that defendant admitted she went to 
the room with the revolver, and awaited the appearance 
of Dr. Spear, and removed it from her hand-bag and 
concealed it on her person. This is all admitted, and, 
after having shot him four times, she quietly and coolly 
fixed herself up, put the revolver back into her hand- 
bag, adjusted her hat and veil, and carefully prepared 
herself to go. The evidence shows she was the coolest 
and most unconcerned person of all those present; that 
she called the sheriff’s office, or jail, and told him what 
had occurred, and at no time expressed any regret for 
what had happened. 

When another person present started to call the 
police, she said, ‘‘This is not a police case; call the 
sheriff,’’ showing deliberation. It will be noticed in 
this connection that the defendant came to room 25 
carrying a revolver in her hand-bag, and that she 
removed the revolver some little time later and got it 
ready for action, concealing it upon her person when she 
went out to meet deceased. The defendent deliberately 
placed herself in a position, according to her testi- 
mony, necessary to insure her own safety, and then shot 
the deceased. This does not constitute justifiable homi- 
cide. It is in evidence, too, that defendant in substance 
said to Mrs. Knorr, on or about November 5, that if 
there was any more medicine she (Mrs. Knorr) necded 
she had better get it, as Dr. Spear would not be able to 
write prescriptions much longer, and that that time was 
not far distant. It is true she claims this remark was 
made in another relation; but in view.of her conduct, 
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and what happened, it could only mean the shooting 
that followed on November 11. Immediately after the 
shooting, the defendant said: ‘‘T shot him with his own 
gun, and he knowed he had it coming.’’ Further she 
remarked to another witness who was present right 
after the shooting and while Dr. Spear was complaining 
of the intense agony he was suffering from the shot 
through his arm: ‘‘Well, he will not break any more 
babies’ necks with that arm.’’ These remarks are 
calculated to strengthen the proposition that the defend- 
' ant at the time of the shooting was deliberate and cool, 
and was carrying out a premeditated plan, and was 
satisfied that she had done a good job. 

That situation did not support the theory that she 
was taken by surprise and was compelled to shoot to 
defend herself from great bodily injury. There is not 
‘ a syllable in the record that would prove this was justifi- 
able homicide. On the other hand, it was a deliberate 
and premeditated act by a desperate woman willing to go 
to any extreme to revenge herself for fancied wrongs. She 
was not afraid of Dr. Spear, because she said to a 
witness: ‘‘No; he has no arms; he would not hurt any 
one if he did have.’’ The record clearly shows that 
the defendant way lying in wait for Dr. Spear with a 
revolver for the purpose of provoking a quarrel with 
him. 

The nature of the wounds inflicted and the direction 
from which the impact occurred which caused the 
mortal wounds did not sustain the theory of the defend- 
ant that she shot deceased when face to face or but a 
short distance from him. Defendant testified that Dr. 
Spear called at her room and knocked, and that she in 
response thereto came to the door; that he was surprised 
to meet defendant; that he refused to come in; that 
she stepped outside and entered into conversation with 
him out of which grew the altercation, and she shot him 
four times, each shot taking effect. 
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It also appears of record that one A. J. Olson was 
rooming in close proximity to room 25 where the shoot- 
ing took place, and that at the time his door was open 
_ and he could easily see everything that transpired, and 
in substance his evidence is that he heard no knocking 
at the door on .the day of November 11, although 
the door of his room was open, and that no one else 
living near the room that Mrs. Mauzy occupied heard 
any knocking. Francis E. Kroben says that the deceased 
did not at any time prior to the call rap on the door 
of defendant, and the evidence of Dr. McKinnon as to ° 
the location of wounds shows conclusively that the 
shooting took place at the head of the stairway on the 
third floor. Defendant’s evidence in respect to self-de- 
fense is not corroborated. 

Francis H. Kroben says he was rooming, together with 
his family, in room 29, in the building where the tragedy 
occurred, and that he was present in his room together 
with his family at the time of the shooting; that he 
heard the doctor coming upstairs onto the third floor, 
and also heard the shots, five in number; that his room 
is something like 20 feet from the door of room 25; 
thought his room was also about 17 feet from the head 
of the stairs on the third floor; that, while sitting in 
his room, he heard a person in the stairway between the 
second and third floor, immediately before the shooting, 
heard the footsteps coming up the stairs, and then he 
heard the shots, and then the tumbling down the stairs. 
He went out into the hall, and, as he came out of the 
door upon hearing the shots, saw Mrs. Mauzy. 

Dr. McKinnon performed an autopsy upon the body 
of Dr. Spear. According to the evidence of Dr. Me- 
Kinnon, the wounds were not received by Dr. Spear 
when he was facing the defendant, but rather when 
he was retreating with his back turned toward her. This 
is proved absolutely by the perforations of the bullets 
at the side and the back. 
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One cannot determine by the selection of detached parts 
of instructions their true meaning and import, but they 
must be taken together as a whole and considered. The 
instructions complained of, to wit, 10, 11, 114, and also 
15 and 16, when taken together and viewed in the light 
of the facts in this case, and the law applicable there- 
to, are without prejudicial error. Murphy v. State, 15 
Neh. 383; Housh v. State, 43 Neb. 163; St Louis v. 
State, 8 Neb. 405. 

In State v. Harris, 1 Jones, Law (N. Car.) 190, a 
very carefully considered case is reported, in which it 
is said: ‘‘If the person charged with the homicide is 
to judge for himself whether this reasonable ground 
existed, the most atrocious murders may be committed 
with impunity. The prisoner says he believed his life 
was in danger. Who can Jook into his heart? If the 
law allows him to judge, who can contradict him? The 
circumstances are nothing. It is his belief that justifies 
him. The law is not so. It is only from circumstances 
accompanying the transaction that reasonable ground 
ean be ascertained, and of their bearing and influence 
the jury are the sole judges.’’ 

This is the precise situation in the instant case. The 
jury weighed this evidence. They are the sole judges 
as to whether or not the defendant believed that an 
assault was to be made upon her that would cause great 
bodily harm, or injury, and the jury found against her. 
As said in the Housh case: ‘‘The principle which un- 
derlies the rule there stated is that human life should 
not be made to depend upon conditions so unreliable 
and hazardous as the bare belief of any man that he is 
in danger of death or bodily harm.’’ 

No prejudicial error appearing im the record, the 
verdict is ; 

AFFIRMED, 


Sepewick, J., not sitting. 
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Rose, J., dissenting: 
Iam unable to concur in the approval of the cross- 
examination of defendant or in the charge to the jury. 


Lerron, J., concurring in part. 

The evidence of the crime is so plain and the testi- 
mony as to self-defense is so slight and unreliable that 
it seems to me the jury could not have reached any 
other conclusion than they did. But I think instruction 
No. 114 should not have been given, and is erroneous, 
but is not prejudicial when considered in connection 
with all the other instructions, and with the evidence. 
I therefore concur in holding that the record does not 
require or warrant a reversal of the judgment. 


Rurus Haney, APPELLEE, v. CHarLes J. COLLINS, APPEL- 
LANT. 


Ficep Octoser 18, 1919. No. 20302. 


1. Parol Evidence: Locat Custom. Where local custom or usage has 
given to a term a special meaning of general acceptance in a 
certain line of business, parol evidence is admissible, in the case 
of a written contract, to show such meaning. Such evidence does 
not vary the terms of the written instrument, but merely aids in 
ascertaining the intention of the parties by showing the true sig- 
nificance of the terms employed. 


2. Public Lands: HomesTeap: EXIsTING IMPROVEMENTS. As against 
all parties except the United States, an entryman on public lands 
under the homestead laws is entitled to all existing permanent im- 
provements on the land on which he files, and where a trespasser, 
or a former entryman, has erected permanent improvements on 
public lands, which are not removed at the time of an entry there- 
on under the homestead laws, an agreement on the part of the en- 
tryman, who has successfully contested the original entry, to pay for 
such improvements is unenforceable for want of consideration. 


AppraAL from the district court for Grant county: 
Bayarp H. Patnz, Jupez. Affirmed on condition. 
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Daniel F. Osgood, for appellant. 
Mitchell & Gantz, contra. 


Morrissey, C. J. 

Plaintiff’s first cause of action is based on two prom- 
issory notes, on which the parties agreed .at the trial 
that there was due $615, together with a small item of 
interest. In the second cause of action plaintiff seeks 
to recover $100, and interest, for a wire fence which 
had been owned by plaintiff prior to the time when de- 
fendant made a homestead entry on the land on which 
the fence stood. Defendant set up numerous counter- 
claims, and, on trial to a jury, there was a verdict and 
judgment for plaintiff for $315.70. Defendant appeals. 

Two questions are presented for review. Defendant 
had pastured cattle for plaintiff under a written con- 
tract, which provided that plaintiff should pay the sum 
of 25 cents per head, per month, for any cattle defend- 
ant should pasture for him. The contract contained 
other provisions requiring defendant to furnish certain 
lands and fences, but, as there is no dispute on these 
items, it is not necessary to set them out. 

Most of the cattle pastured by defendant were cows, 
many of them with sucking calves. The contract contains 
no mention of the calves, unless they are included in the 
term ‘‘head.’’ Defendant claimed he was entitled to 
pay for the pasturage of the calves, whether they were 
running with the cows when the cattle were first delivered, 
or were afterwards born while the cows were in his 
pasture. Plaintiff denied liability for the pasturage of 
the calves and, over the objection of defendant, was 
permitted to prove the custom among live stock men 
in that vicinity of counting an unweaned calf with 
its mother, and of making no charge therefor. The rul- 
ing of the court in permitting proof of this custom is 
assigned as error, on the ground that it allowed the 
terms of a written instrument to be varied by parol. 
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The term ‘‘head of cattle’’ as used in this contract has, 
of course, a clear and well-defined meaning when used 
in a general sense. But this does not prevent it from 
having a special meaning of general acceptance in pas- 
turage contracts, among stockmen in the locality, where 
these parties did business. And where local custom 
or usage has given to a term a special meaning of gener- 
al acceptance in a certain line of business, parol evi- 
dence is admissible, in the case of a written contract, 
to show such meaning. 3 Jones, Commentaries on 
Evidence, secs. 455-457. Such evidence does not vary 
the terms of the written instrument, but merely aids in 
ascertaining the intention of the parties by showing 
the true signification of the terms employed. The evi- 
dence complained of: merely showed that a cow and her 
unweaned calf constituted but a single ‘‘head of cattle’’ 
under the special meaning accorded the term generally 
in pasturage contracts among» stockmen, in the locality 
where the parties did business. There was no error in 
its admission. 

The second question presented arises out of plain- 
tiff’s attempt to recover for a fence which, confessedly, 
stood upon public lands of the United States at the 
time defendant entered the same under the homestead 
laws. The fence was erected some time prior to 1907 
by one Kackley, who subsequently undertook to sell it 
to plaintiff. One Mondell entered the land under the 
homestead act. The record does not show whai, if any, 
agreement there was in relation to the fence between 
the entryman and Kackley, or plaintiff. Mondell’s 
entry was successfully contested by defendant, who made 
a homestead entry thereon in 1907. The fence remained 
upon the land, appareutly without question as to owner- 
ship, until this suit was filed. Plaintiff testified that 
in 1913 he and defendant entered into an oral agree- 
ment by which he sold the fence to defendant for $100. 
Defendant denied this agreement. As we view it, the 
conflict in the evidence on this point is immaterial. 
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The rule is well established that, as against all parties 
except the United States, an entryman on public lands 
under the homestead laws is entitled to all existing per- 
manent improvements on the land on which he files. 
Hiatt v. Brooks, 17 Neb. 33; Hill v. Pitt, 2 Neb. (Unof.) 
151. And where a trespasser, or a former entryman, 
has erected permanent improvements on public lands, 
which are not removed at the time of an entry thereon 
under the homestead laws; an agreement on the part 
of the subsequent entryman, who has successfully con- 
tested the original entry, to pay for such improvements 
is unenforceable for want of consideration. Defendant 
was already entitled to the fence, free from the claims 
of all persons except the government of the United 
States. This cause of action ought not, therefore, to 
have been submitted to the jury. 

While it is difficult, in view of the numerous items of 
defendant’s counterclaim, to ascertain with. certainty 
just what the jury took into consideration in arriving 
at its verdict, it is clear that the judgment in part, at 
least, rests upon plaintiff’s second cause of action. Hx- 
clusive of the claim for the fence, and certain credits 
plaintiff admitted to be due on the counterclaim, plain- 
tiff’s demand amounted to $280.62, while the verdict 
and judgment are for $315.70. If plaintiff chooses to 
file a remittitur within 30 days for $120.13, the amount 
including interest claimed for the fence, the judgment 
of the district court will be affirmed, otherwise it will 
be reversed and a new trial granted. 


AFFIRMED ON CONDITION. 


CorNIsH and SEepewick, JJ., concurring. 

The statement of the law contained in paragraph 1 of 
the syllabus is faulty, if not erroneous, and contrary to 
the rule as announced in Bixby v. Bruce, 69 Neb. 78. 
One prerequisite for the introduction of oral evidence 
always is that without it the contract would be ambigu- 


ous. Another is that where the contract is not ambigu- 
103 Neb.—50. 
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ous on its face, but special meaning is sought to be giv- 
en the words used, which is limited to dealings with 
an individual or to a locality, then it must first be shown 
that the parties to be bound knew of it. Neither of 
these prerequisites is embodied in the syllabus. 

1. When in a written contract a character, mark, 
letter, figure, word or phrase (the instances are multi- 
tudinous) is used, having a peculiar technical or local 
meaning, unintelligible to persons unacquainted with 
the business, then parol evidence is admissible to explain 
the ambiguity without the foundation that the party 
knew it. Here the ambiguity appears from the con- 
text of the instrument. The parties have contracted 
with reference to a particular trade or business, and 
lave deliberately used the word, and parol evidence 
is admissible to show its actual meaning. 

2. When the ambiguity arises out of circumstances 
surrounding the contract, such as a local usage, and 
not out of a term of doubtful meaning shown in the 
context, an additional inquiry arises. The local usage 
can be incorporated into the contract only on the as- 
sumption that the parties contracted with reference 
to it. The general rule is that contracting parties may 
rely upon it that their words used will be given their 
natural and primary meaning. There is no presump- 
tion of law in such a case that a usage, even though uni- 
form and general, if confined to a particular locality, 
is known to either of the parties. Not one, but both, of 
the parties must have contracted with reference to it. 
The party offering oral evidence must show as a founda- 
tion for it that the other party had actual knowledge 
of the local usage, or he must show that the usage was of 
such general, uniform and notorious a character that 
from the evidence the jury may find that he knew of it. 
Otherwise, in some cases great injustice would be done. 
It is not sufficient to show that the usage is ‘‘ generally 
accepted?’ in the locality, as stated in the syllabus. A 


practice does not rise to the dignity of a usage in any 
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case until it is generally accepted. Even if generally 
accepted, it cannot be used to contradict the contract. 
The ambiguity must exist, and the usage be consistent 
with the words used. As Lord Lyndhurst expressed it: 
‘‘Usage may be admissible to explain what is doubtful; 
it is never admissible to contradict what is plain.’’’ 

Neither of these two requisite foundatious for the 
testimony is stated in the syllabus. In fact, the syllabus 
appears to have confused the two rules stated above, 
namely: Where the ambiguity appears upon the face of 
the instrument, the instrument itself not showing the 
meaning intended by the parties, then the court, in per- 
mitting oral testimony to explain the ambiguity with- 
out evidence of knowledge, is merely endeavoring to 
interpret the instrument as written. Where the ambi- 
guity arises out of surrounding circumstance, showing 
merely an individual or local custom, then it must be 
shown that the parties knowingly contracted with ref- 
erence to it. As to certain inconveniences of proof, see 
17 C. J. 519, sec. 86. 

Whether a written contract, whereby C. agrees to 
pasture cattle at so much a head, will necessarily in- 
clude calves a few weeks or days old, running with 
their mothers in the pastures, or is ambiguous as to 
the intention of the parties, is possibly not entirely 
clear under the authorities. We do not consider it our 
duty to dissent from the opinion of the majority upon 
that question. 


Pum. F. CAMPBELL, APPELLEE, v. Ropert P. PerErson, 
APPELLANT. 


Fitep Ocroper 18, 1919. No. 20435. 


Vendor and Purchaser: Fraup: Retier. One who in response to a ma- 
terial inquiry gives an equivocal and misleading answer which is 
intended to convey, and does convey, to an intending purchaser, to 
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his prejudice, a false and erroneous impression, but for .which he 
would not have entered into a contract, is guilty of such fraud as 
will justify a court of equity in setting aside the contract, at the 
suit of the injured party. 


AppeaL from the district court for Custer county: 
Bruno O. H stetter Juvcr. Affirmed. 


Henry Mencke, N. T. aad and Frank Dolezal, for 
appellant. 


Sullivan, Squires & Johnson, contra. 


Lerton, J. 

This is an action to set aside a contract for the ex- 
change of lands upon the ground of fraud. 

Plaintiff was the owner of a ranch of 1,720 acres in 
Custer county. The defendant owned a farm in Burt 
county upon the banks of the Missouri river. Early in 
1916 the plaintiff wrote to one Hunter, a real estate 
agent, requesting him to find a purchaser for his ranch, 
or some one who would exchange for it land in east- 
ern Nebraska of less value, and offering to carry the 
difference in value as an incumbrance upon the land. 
Hunter went to defendant’s land, examined it, and 
procured defendant, Peterson, to go to Custer county 
and look at the plaintiff’s land. A few weeks afterwards 
plaintiff went to Blair, where he met Hunter and one 
Hopewell, a lawyer and real estate agent of that place. 
Hopewell drove them to defendant’s farm. They looked 
over the building, started to look at the land, when 
Peterson left them and requested Hunter to show the 
place to plaintiff. Some discussion took place as to 
whether there was 320 acres of the land. Plaintiff step- 
ped from a fence, which he says was pointed out to 
him as being a certain distance from the west line, to 
the river, and convinced himself that the quantity of 
land was as represented. He now insists that the loca- 
tion of the fence was misrepresented to him, and that 
he was therefore misled and deceived with regard to 
the quantity of land. He also implies that Hunter was 
acting in Peterson’s interest in thus deluding him. 
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The story of plaintiff is absolutely contradicted by 
defendant and his witnesses with respect to most of the 
material points in the case. It is clear that the plain- 
tiff had an opportunity to fully examine the farm, as 
le spent the greater part of the day there; that Hunter 
took him over the place; that at that time the Missouri 
river was. high and some of the land along its banks 
was being undermined and falling into the river. This 
is another point as to which plaintiff insists he was de- 
ceived. He testifies that, when he asked defendant 
about the river cutting the land, he was told that the 
river had been at that place for 18 years, and 
that it would be there after defendant was gone. There 
is no question but that defendant’s farm is rich and 
fertile, but it appears that, instead of there being 320 
acres of land, as plaintiff says was represented to 
him, there was in fact only about 262 acres. The value of 
the land for the purpose of the exchange was placed at 
$150 an acre, but the court found, as we think correctly, 
that it is not worth to exceed $100. At this figure there 
is a difference in value on account of the loss of acre- 
age alone of $5,800. 

A number of other allegations of fraud and misrepre- 
sentations are made in the petition, most of which were 
not proved. The court found: ‘‘That, in order to induce 
the plaintiff to enter into said contract, the defendant 
represented to the plaintiff and knowingly led the 
plaintiff to believe before and at the time of the exe- 
eution of said:contract that there were in the tracts 
that the defendant ‘‘knowingly, deceitfully and wrong- 
fully by his manner and language caused the plain- 
tiff to believe and to understand that the Missouri river, 
on the banks of which said land was situated, had not 
of land owned by the defendant and described in said 
warranty deed fully 320 acres.’’ The court also found 
for a long period of time washed away any substantial 
portion of said land, but that the margin thereof had 
remained substantially permanent for a long period 


790 NEBRASKA REPORTS. LVon. 103 


Campbell v. Peterson. 


of time; that for the purpose of deceiving the plaintiff 
the defendant then said to him, ‘I have been here about 
18 years and the river has always been there and is not 
worrying mea particle:’ But the court finds from the 
evidence that said river had washed away large quanti- 
ties of said land within recent time so that many acres 
thereof had fallen into the river and become worthless; 
that said river is constantly encroaching upon said land 
and carrying off great quantities thereof, all of which 
the defendant well knew at the time said contract was 
entered into, but plaintiff was ignorant thereof. And 
the court finds that said conduct of the defendant toward 
the plaintiff constitutes and is a fraud upon plaintiff, 
and that plaintiff was deceived thereby; and the court 
finds that said contract as to the plaintiff is inequitable, 
unconscionable, fraudulent, null and void, and ought not 
to be specifically enforced by a court of equity.’’ 

The court made other findings with respect to mis- 
representations as to title and as to the amount of in- 
ecumbrance on the land, but we are of opinion such find- 
ings, standing alone, would not justify a decree for plain- 
tiff. We are also convinced that, while opportunity was 
afforded the plaintiff to see the farm, sufficient misrepre- 
sentations of fact were made to him to justify the finding. 
and decree of the district court. 

A cross-petition was filed by the defendant, asking 
specific performance of the contract for the convey- 
ance of plaintiff’s land in Custer county. This was 
properly denied by the district court. Several of de- 
fendant’s witnesses testified that, on the day plaintiff 
examined the farm, defendant told him that he could take 
the land at 320 acres, or measure it, or have it surveyed; 
but this testimony is considerably shaken by the fact 
that the witnesses do not agree as to the time and place 
of the alleged conversations. Upon the whole case we 
are satisfied that the district court reached the proper 
conclusion. , 

AFFIRMED. 
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Ross, J., not sitting. 


Cornisu, J., concurring. 

I agree to the law as stated, in its application to the 
case in hand and to rescission cases generally. The 
opinion properly distinguishes the case as one in equity, 
asking that the parties be placed im statu quo, and not 
one where the plaintiff is seeking damages for fraudu- 
lent representations on the ground that he is entitled to 
the benefits of his contract as made. In fhe latter 
class of cases, the question may always arise whether, 
under the circumstances, the plaintiff had a right to 
rely upon the representation made. 


Auice E. E. MircuHent, aPPELLEE, v. BrRoTHERHOOD OF 
LocoMoTIvE FIREMEN AND FINGINEMEN, APPELLANT. 


FILep OcToBER 18, 1919. No. 20539. 


1. Estoppel: CHANcsr or Position. Where a party gives a reason for 
his conduct and decision touching anything involved in a con- 
troversy, he cannot, after litigation has begun, change his ground, 
and put his conduct upon another and a different consideration. He 
is not permitted thus to mend his hold. 

2. Insurance: Proor oF DeEatH: Waiver. Where, upon proof of death 
being furnished to a fraternal beneficiary association, the proofs 
. not being in strict conformity with the rules and by-laws of the or- 
der, no objection was made to the form of proof, and the claimant 
was informed that the association “cannot make payment until 
furnished with positive proof of death,” and that, ‘‘upon receipt of 
such proof of death, payment of the claim will be immediately 
made,” held, that strict conformity of the proof to the requirements 
of the by-laws was waived, and the only thing necessary to estab- 
lish liability was “positive proof of death.” 

3. : A by-law of a fraternal beneficiary association 
providing that the association “shall only be liable for the pay- 
ment of a death claim when there is positive proof of death,” the 
words “positive proof’ must be held to mean proof as positive as 
the circumstances reasonably afford, and positive enough to satisfy 
the judgment of reasonable men. The production of the dead body 
of the deceased is not indispensable. 
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AprrEaL from the district court for Douglas county: 
ArtHUR C. WaKELEY, JuneGE. Affirmed. 


Vinsonhaler, McGuckin & Caldwell, for appellant. 
James EF. Raitt, contra. 


Letron, J. 

The husband of the plaintiff held a life insurance 
certificate in the defendant association. He was a 
night watchman upon a railroad bridge then being 
constructed at Omaha across the Missouri river. In 
going to work it was usual for him to cross from the 
old bridge to the new bridge by means of a plank in 
place at a certain point. He was last seen about 7:30 
on the night of October 30, 1916, when he -told a com- 
panion he was going to an engine on the bridge to eat 
his lunch. His lunch was found next morning uneaten. 
His hat was found upon some lattice work below the 
old bridge near the plank, but his body was never re- 
covured, although a thorough search was made. Mrs. 
Mitchell presented a claim to the defendant for the 
amount of the certificate, and accompanied it with a 
copy of the report made by a special master in an ac- 
tion she had brought in the United States district 
court, against the corporation by whom he was employ- 
ed, to recover compensation. This report stated the 
facts very fully, and found that Mitchell was dead. In 
the letter acknowledging the receipt of the claim and 
report, defendant, by its general secretary and treasurer, 
quoted a portion of its laws with reference to ‘‘Dis- 
appearance of Members,’’ and stated that it would not 
pay the amount due upon the certificate until it was 
“furnished with positive proof of death,’’ and further 
stated, ‘‘upon receipt of such proof of death, payment 
of the claim will be immediately made.’’ Plaintiff 
then began suit. The petition did not set out a copy 
of the certificate, nor state its date, alleging it was in 
the hands of defendant. Defendant answered, admitting 
the issuance of a certificate, and that it was in full 
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force and effect on the 30th day of October, 1916, and 
pleaded that proofs of death had not been furnished 
as required by the by-laws, that the policy was not pay- 
able until such proof was furnished, and denying the 
other allegations of the petition. 

At the time of the trial the defendant filed an amend- 
ed answer, denying that the policy was in full force 
and effect, alleging that it was void on account of cer- 
tain false statements made by the deceased as to his 
physical condition in his application for insurance made 
January 5, 1910, on which the policy was issued, and set- 
ting up failure to furnish proof of death. The reply 
denies that deceased made application for a certificate 
on January 5, 1910, or made any false or fraudulent 
statements; alleges that he had been a member for 
many years prior to that time, and had paid all dues 
and assessments, denies that he was ever suspended 
or expelled, or that he ever executed an application for 
reinstatement. At the trial it was stipulated that de- 
ceased joined the defendant order many years prior to 
September, 1910. 

All the facts with reference to the membership of 
deceased in this order and as to his payment or nonpay- 
ment of assessments prior to January 5, 1910, are 
neither pleaded nor proved. Plaintiff relies upon inem- 
bership begun in 1905. Defendant asserts no member- 
ship before 1910. 

Plaintiff was permitted by this court to file an amend- 
ed reply alleging waiver and estoppel by reason of its 
promise, before the action was begun, to pay plaintiff’s 
claim as soon as proofs of death were furnished. 

‘“Where a party gives a reason for his conduct and 
decision touching anything involved in a controversy, 
he cannot, after litigation has begun, change his ground, 
and put his conduct upon another and a different con- 
sideration. He is not permitted thus to mend his hold. 
He is estopped from doing it by a settled principle 
of law.’’ Railway Co. v. McCarthy, 96 U. S. 258. Ballon 
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v. Shecwoodt 32 Neb. 666; Frenzer v. Dufrene, 5&8 Neb. 
432; State v. County Commissioners, 60 Neb. 566; 
Hixson Map Co. v. Nebraska Post Co., 5 Neb. (Unof.) 
388; Furst State Bank v. Stephens Bros., 74 Neb. 616. 

Defendant knew of the statements made in the ap- 
plication. It was also advised, before it promised to 
pay the loss when proofs were furnished, of the fact 
a witness had testified before a special master in United 
States district court, that decedent had received an in- 
jury in a railroad wreck on December 5, 1905, that he 
was operated upon, a portion of his skull removed, 
and a silver plate placed over the opening, and had 
since suffered from dizzy spells and epilepsy. This 
was sufficient notice of a probable defense, and if it 
desired to assert it, it should not have put its refusal 
to pay upon the other ground only. We are of the 
opinion that defendant is estopped to defend upon the 
ground first set up in the amended answer. 

The finding of the jury as to the fact of death seems 
to be supported by the evidence. There is proof that 
there were piling and timbers in the river under the 
place where deceased’s hat was found, and that it was 
65 feet from the floor of the bridge to the surface of 
the water. It is also shown that a young woman had 
been drowned near the bridge a few days before, and 
that neither her body nor that of Mitchell were ever 
found, though diving, dynamiting the river, using grap- 
pling irons and other means were resorted to. It isa 
well-known fact in the locality that bodies of persons 
drowned in the Missouri river are not uncommonly 
never recovered. The defendant offered to pay if ‘‘ posi- 
tive proof’’ was furnished. This must be held to mean 
proof as positive as. the circumstances reasonably af- 
ford, and positive enough to satisfy the judgment of 
reasonable men. Otherwise, where, as in convulsions 
of nature, such as floods, tornadoes and tidal waves, 
or in catastrophes such as confiagrations or explosions, 
where it is very frequently impossible to furnish abso- 
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lute proof of death by the production of the body, the 
insurer might escape a just liability. 

The proof furnished was not in accordance with the 
rules of the society, but it was impossible to make 
such proof. In the letter referred to, no objection is 
made as to the form of the proof furnished, but only 
as to the fact of it not being ‘‘positive.’’ It is the 
quantum of proof, and not its form, that is criticized. | 
The plain inference is that the requirement that the 
proofs be executed in accordance with the laws of the 
defendant was waived, if it was sufficient as to the fact 
of death. The jury was satisfied upon this point, and 
there is sufficient evidence to sustain its finding, though 
it might almost as well have found to the contrary. 

Upon the whole record we find no prejudicial error. 

AFFIRMED. 


Benzamin EF’. Morcan, appELurs, v. City or Fatis Ciry, 
ET AL., APPELLANTS. 


FiLcep Ocrozer 18, 1919. No. 21256. 


4. Statutes: AMENDMENT. An amending statute was passed with an - 
emergency clause amending section 5119, Rev. St. 1913. Afterwards 
at the same session another act without an emergency clause was 
passed and approved amending the same section. Held, that the 
first act was in force until the later act became operative three 
months after the adjournment of the session. 

Where, by amendment and repeal, the words of 
a former statute or section of a statute are changed in some re- 
spects, but it is intended that the statute shall continue to operate, 
it is not strictly a repeal, but a continuation of the former law as 
amended. 

“3. Municipal bonds should be issued in conformity io the proposition 
adopted by the electors, and to the statute in force at the time of 
their issuance. : 

4, Statutes: Presumprion. The legislature must be presumed to know 
the state of legislation, more particularly the changes in the former 
law made by amendments during its session, and to intend the 
consequences of its action. 
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AppEaL from the district court for Richardson county: 
Joun B. Raper, Jupcr. Affirmed. 


Frank N. Prout and Frank A. Hebenstreit, for ap- 
pellants. 


John Wiltse and James E. Leyda, contra. 


J. J. Thomas, amicus cure. 


Lerton, J. 

Action to enjoin the issuance of certain municipal 
bonds. The district court granted a permanent in- 
junction. Defendant appeals. The controversy grows 
out of the following facts. Prior to 1919, section 5119, 
Rev. St. 1918, as amended (Laws 1917, ch. 103), which 
relates to cities of the second class from 1,000 to 5,000 
inhabitants, within which class Falls City is embraced, 
provided that bonds might be issued to pay for the 
erection or extension of water works, when authorized by 
three-fifths of the legal voters of the city, the bonds to be- 
come due in 20 years from the date of issuance, and 
payable any time after 5 years. 

The legislature of 1919 passed three separate acts for 
the purpose of amending this section, chapters 46, 48, 
and 52, Laws 1919. Chapter 52 was approved April 3, 
1919. Chapter 46 was approved April 16, 1919. Neither 
of these acts contained an emergency clause, and could 
not become effective until three months after the ad- 
journment of the legislature. Chapter 48 contained an 
emergency clause, and went into effect on the date of 
its approval, April 7, 1919. It was under this act that 
the proceedings to issue the bonds were initiated. After 
the bonds had been voted, but before their issuance, 
chapter 46, the later act, went into effect. Chapter 48 
provided such bonds should become due in not to exceed 
40 years from date of issuance, and payable any time 
after 10 years. The later act made them become due 
in 20 years and payable any time after 5 years. The 
due date specified in the proposed bonds is 20 years, 
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which is allowable under chapter 48, but the time in 
which they may become payable is fixed at ‘‘any time 
after 10 years,’’ which is not permitted by the statute 
now in force. This is a substantial change and one 
affecting the rights of taxpayers. 

Appellant first contends that, since section 5119 had 
been amended and repealed by chapter 48, it was no 
longer in existence, and could not be amended by chap- 
ter 46; but we have held that where by amendment and 
repeal the words of a former statute are changed in 
some respect, but it js intended that the statute shall 
continue to operate, it is not strictly a repeal, but a 
continuation of the former law as amended. State v. 
Wish, 15 Neb. 448; State v. Bemis, 45 Neb. 724. 

Section 5119 retained its identity. Only minor changes 
were made in its substance. It was in full force and 
effect, and the title of the amending act was sufficient. 

It is next contended that since the statute gives the 
city the right to pay at any time after five years, in- 
stead of after ten years, as specified in the proposi- 
tion which was voted upon, the statute governs, and 
they may be issued payable at any time after five years. 
This argument is unsound. The propositions to make 
the bonds payable at any time after five years was never 
submitted to the voters, hence was never adopted by 
them. Bonds issned must conform to the proposition 
adopted by the electors. It is to be borne in mind that 
this is an action to restrain the issuance of bonds, and 
not an action by a bona fide purchaser. 

The general rule is that bonds must be issued in con- 
formity with the statute in force at the time of issu- 
ance. People’s Bank v. School District, 3 N. Dak. 496; 
Barnum v. Okolona, 148 U.S. 393; Barnett v. Denison, 
145 U. S. 185; Brownell v. Town of Greenwich, 114 N. 
Y. 518. 

There may be exceptions to this rule on account of 
saving clauses in the act providing for their issuance, 
or by reason of a general saving clause in statutes gov- 
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erning the amendment or repeal of laws, but nothing is 
alleged which brings the case within any exception. 
The legislature must be presumed to know the state 
of legislation on the subject matter, more particularly 
the changes in the former law made by its enactments 
at that very session, and to intend the consequences of 
its action. Under the law we can take no other course 
than to affirm the judgment of the district court holding 
the proposed issue of bonds unauthorized. 
AFFIRMED, 


Dean, J., not sitting. 


Srare, EX REL. County ATTORNEY, APPELLANT, v. FRANK 
; F. WILLoTT, APPELLEE. 


FILep OcToser 18, 1919. No. 21099. 


1. Officers: ArpoINTEE: Ricut To Ho_p Over. An appointee to fill a 
vacancy in a public office is generally entitled to the benefit of a 
statutory provision that officers shall hold over until their suc- 
cessors are elected and qualified. ; 

: Vacancy. As a general rule, the appointing power has no 
vacancy to fill upon the expiration of a term of office, where the 
incumbent is entitled to hold over until his successor is elected and 
qualified. . 

3. : CHANGE OF TERM. Where the tenure of a public office is 
fixed by statute, the appointing power cannot change the term as a 
condition of appointment. 

3; APPOINTMENT: CONDITION. An appointing officer or board, 
as a condition of making an appointment, cannot exact of an ap- 
pointee the surrender of any right, privilege or emolument apper- 
taining to the office, and this principle cannot be evaded by estoppel. 
: Term. The time for which the right to hold over exists is 
as much a part of the incumbent’s term of office as the fixed statu- 
tory period. 
: Vacancy. Where a sheriff having the right to hold over 
retains his office, and to protect that right files with the county 
clerk a proper official bond, which is presented in due time to the 
county hoard for their approval, their arbitrary refusal to act on 
the bond or to approve it within the time prescribed by law does 
not ereate a vacancy for them to fill or oust him from office. 
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AppEAL from the district court for Boone county: 
Freperick W. Burton, Jupcr. Affirmed. 


R. D. Flory and W. J. Donahue, for appellant. 
Albert G Wagner and F. D. Williams, contra. 


Rosz, J. 

This is an action in the nature of guo warranto pros- 
ecuted in the name of the state on the relation of the 
county attorney of Boone county to oust respondent 
from the office of sheriff. The action was dismissed, and 
relator has appealed. 

Otto Anderson, sheriff of Boone county, died October 
29,1918. He had been a candidate to succeed himself 
at the general election to be held November 5, 1918. 
His name remained on the official ballots after his death, 
and the election returns showed that he received the 
highest number of votes cast for that office. It thus 
happened that there was a vacancy in the office of sheriff 
October 29, 1918, for the unexpired term, and that 
Anderson’s successor for the regular term beginning 
January 9, 1919, was not elected at the general election 
November 5, 1918. The county board, November 2, 1918, 
appointed respondent to fill the vacancy caused by the 
death of Anderson. Respondent qualified, entered up- 
on the duties of his office, and is the present incumbent, 
claiming the right to hold over. The county board 
met January 20, 1919, and declared that respondent 
had no right to hold over for the following reasons: 
He was appointed to fill an unexpired term ending Jan- 
uary 9, 1919, and a bond entitling him to hold over was 
not filed within the time prescribed by law. The county 
board then proceeded to fill the office of sheriff by the 
appointment of F. B. Waring. 

Did respondent’s tenure under his appointment end 
January 9, 1919, leaving a vacancy to be filled by the 
county board? An appointee to fill a vacancy in an 
office is protected by a general statutory provision that 
officers shall hold over until their successors are elected 
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and qualified. State v. Metcalfe, 80 Ohio St. 244; Sack- 
ett v. State, 74 Ind. 486. As a general rule the appoint- 
ing power has no vacancy to fill upon the expiration of 
a term, where the incumbent is entitled to hold over 
until his successor is elected and qualified. Re Advisory 
Opinion to Governor, 65 Fla. 434, 50 L. R. A. n. s. 368, 
and cases cited in note. The death of Anderson did 
not occur 30 days before the general election, and un- 
der the statute the vacancy could not be filled thereat. 
Rev. St. 1913, sec. 2278. The vacancy, therefore, was 
properly filled by the appointment of respondent, and 
thereafter there was an ‘‘incumbent to continue in 
office until his successor is elected and qualified.’’ Rev. 
St. 1913, sec. 2275. His tenure under his appointment 
and the statutes did not terminate January 9, 1919. 
Rev. St. 1913, sees. 1967, 2280. The time for which the 
right to hold over exists is as much a part of the in- 
evmbent’s term of office as the fixed statutory period. 
Siate v. Metcalfe, 80 Ohio St. 244. 

It is argued, however, that respondent agreed with 
the county board that his term of office under his ap- 
pointment should expire January 9, 1919, and it is in- 
sisted that he is estopped to declare the contrary. Where 
the tenure of office is fixed by statute, the appointing 
power cannot change the term as a condition of appoint- 
ment. It is a well-settled rule of law, founded on the 
imperative demands of public policy, that an appoint- 
ing officer or board, as a condition of exercising the 
appointing power, cannot exact of an appointee the 
surrender of any right, privilege or emolument apper- 
taining to the office. This rule is not defeated by estop- 
pel. Gallaher v. City of Lincoln, 63 Neb. 339; Abbott ». 
Hayes County, 78 Neb. 729; Throop, Public Officers, 
sec. 456. The conclusion, therefore, is that respondent’s 
tenure of office under his appointment did not expire | 
January 9, 1919. 

Did respondent lose his right to hoid over by failing 
to give an official bond within the time prescribed by 
law? The statute provides: 
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‘“When it is ascertained that the incumbent of an 
office holds over by reason of the nonelection or non- 
appointment of a successor, or of the neglect or refusal 
of the successor to qualify, he shall qualify anew within 
ten days from the time at which his successor, if elect- 
ed, should have qualified.’’ Rev. St. 1913, sec. 5723. 

Relator insists that the office of sheriff became vacant 
because respondent did not give a bond, with the approval 
of the county board indorsed thereon, by January 19, 
1919. A good and sufficient bond executed by respon- 
dent in substantial compliance with the statutes was 
executed by respondent, filed with the county clerk 
December 13, 1918, and presented to the county board 
in the usual manner in due time for their approval. 
The county board, knowing that respondent claimed 
the right to hold over, did not approve or reject his 
bond or make any objection thereto until January 20, 
1919, when they declared a vacancy because it had not 
been approved by them in time. 

In exercising his right to hold over, respondent in due 
time complied with all statutory requirements. He 
was in possession of the office performing its functions 
under a valid appointment. The failure of the county 
board to approve his bond was not attributable to him, 
but was an arbitrary departure from their official duty, 
based either on a misapprehension of the law or on a 
preconceived purpose to prevent him from exercising 
his right to hold over. In either aspect the result is the 
same. The unauthorized conduct of the county board 
did not create a vacancy or oust respondent from his 
office or force him to resort to mandamus for the ap- 
proval of his bond as a condition of holding over. Re- 
spondent was not seeking to oust a present incumbent. 
for the purpose of defending a writ of ouster his title 
is sufficient. The approving of the proper bond when 
presented in due time was not a favor to respondent, 
but a duty to the public. In law the bond was delivered. 
For the official acts performed under it during respon- 

103 Neb.—51. 
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dent’s incumbency both principal and surety are bound. 
The case is governed by the rules announced in Duffy 
v. State, 60 Neb. 812, where the cases upon which relator 
relies are distinguished. See, also, McCracken v. 
Todd, 1 Kan. 148; Young v. State, 7 Gill & J. (Md.) 
253; Throop, Public Officers, sec. 183; Mechem, Pub- 
lic Officers, sees. 311-313. 

The writ of ouster was properly denied and the dis- 
missal of the action is 

AFFIRMED. 


Dray, J., not sitting. 


In re Appiication or Arson B. Cots. 
Atson B. Cons, APPELLANT, v. WittiAm T. Fenton, War- 
DEN, APPELLEE. 


FILeD OcTower 18, 1919. No. 21206. 


1. Criminal Law: InrorMATION: HomicipE: Prea or Gui_ty: DETER- 
MINATION OF Decree. When a defendant pleads guilty to an in- 
formation charging murder in the first degree, he is not required, 
nor even allowed, himself, to determine the degree of the crime; 
under such an information he might be convicted of murder of ei- 
ther degree or of manslaughter. The court should determine from 
the evidence the degree of the crime. 

: HoMIcIDE: PUNISHMENT. The determination of the degree 

of the crime does not necessarily involve the determination of the 

punishment for the crime when the degree has been determined. 


: Jornt INFORMATION: PLEA OF GUILTY: PROCEDURE. When 
one of two defendants jointly charged with murder enters a plea 
of guilty, even if it is entered in the progress of the trial, and 
there had been no request for separate trials, the practice regularly 
would be to proceed with the trial as to the defendant not pleading 
guilty separately, and not take the evidence as to the degree of 
the crime of the defendant pleading guilty in and as a part of 
the trial of the other defendant. 

4. ‘ ¢ : EvipeNcE: Watver, In such case, if neither 
defendant asks for such separation, and the evidence against both 
is taken together, the parties so consenting to that manner of 
procedure cannot afterwards contend that for that reason the judg- | 
ment finally rendered is absolutely void. 
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: Prea OF GUILTY: HRROR AFTER PLEA: REMAND. Upon pro- 
ceedings in error in a criminal case, if prejudicial errors have oc- 
curred only after the defendant’s guilt has been determined, the 
judgment will be found to be erroneous, and will be reversed and 
the cause remanded for correct proceedings subsequent to the de- 
termination of the defendant’s guilt. 


6. Habeas Corpus: VaLip ConviIcTION: UNAUTHORIZED JUDGMENT: PRro- 
ceptrRE. If upon a valid conviction of guilt the court renders a 
judgment unauthorized by law, and the defendant is being im- 
prisoned under such void judgment, he may be released from such 
imprisonment by a writ of habeas corpus, but in such case he will 
not be discharged from custody if it appears that he is charged 
with a crime in a valid information. 


: Pureose oF Writ. The writ of habeas corpus is not a writ 
for the correction of errors, and will not be allowed to be used 
for that purpose, 


: Errors: Correction. If the proceedings subsequent to con- 
viction are erroneous, such errors can be reviewed and corrected by 
proceedings in error in the regular course of the law, but not by 
the writ of habeas corpus. 


AppeaL from the district court for Lancaster county: 
Wiuiarp EF. Stewart, Jupce. Affirmed. 


J. M. Priest, for appellant. 


Clarence A. Davis, Attorney General, and George W. 
Ayres, contra. 


SEDGWIcK, J. 

This appellant was convicted of murder in the first 
degree in the district court for Howard county and 
sentenced to death, and afterwards brought this peti- 
tion in the district court for Lancaster county for a 
writ of habeas corpus. The application for the writ 
was overruled, and he has appealed to this court. 

The petitioner first entered a plea of not guilty to 
the information against him, and after the jury had 
been impaneled and the trial had begun, he withdrew his 
plea of not guilty and entered a plea of guilty. The 
information charged both himself and one Grammer 
with the crime of murder, the petitioner as the prin- 
cipal and Grammer as accessory before the fact. The 
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trial began as against them both jointly, and after the 
petitioner had changed his plea to guilty, the trial 
continued as against them both jointly, without objec- 
tion on’ the part of either defendant. When the evi- 
dence was introduced as tending to show the degree 
of the petitioner’s guilt, the court informed the jury 
that they must not consider such evidence as evidence 
against the defendant Grammer, and so the trial pro- 
eeeded. The court submitted the question to the jury 
as to the punishment to be inflicted. The jury found 
that his punishment should be death, and the court en- 
tered judgment against him accordingly. 

The General Statutes of 1873, p. 720, defined the crime 
of murder in the first degree, as follows: ‘‘If any per- 
son shall purposely, and of deliberate and premeditated 
malice, or in the perpetration, or attempt to perpetrate 
any rape, arson, robbery, or burglary, or by administer- 
ing poison or causing the same to be done, kill another; 
or, if any person, by wilful and corrupt perjury, or 
by subornation of the same, shall purposely procure the 
conviction and execution of any innocent person; every 
person so offending shall be deemed guilty of murder 
in the first degree, and, upon conviction thereof, shall 
suffer death.’’ This was amended in 1893 (Laws 1893, 
ch. 44, Rev. St. 1913, sec. 8581) by adding the words, ‘‘or 
shall be imprisoned in the penitentiary during life, in the 
discretion of the jury.’’ But section 489 of the Criminal 
Code (Gen. St. 1873, p. 830), as follows: ‘‘That in all 
trials for murder, the jury, before whom such trial is 
had, if they find the prisoner guilty thereof, shall as- 
certain in their verdict, whether it be murder in the 
first or second degree, or manslaughter; and if such per- 
son be convicted by confession, in open court, the court 
shall proceed by examination of witnesses, in open 
court, to determine the degree of the crime, and shall 
pronounce sentence accordingly’’—was not changed, and 
is now section 9135, Rev. Si. 1913. The words added to 
the section defining the crime of murder, ‘‘or shall be 
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imprisoned in the penitentiary during life, in the dis- 
cretion of the jury,’’ assume that, even in murder cf 
the first degree, the circumstances may be such that the 
death penalty should not be inflicted, and this is the only 
authority in our law for substituting imprisonment for 
life for the death penalty. The duty of the court to 
determine the degree of the crime if the conviction is 
‘*by confession, in open court,’’ has not been changed, 
and it is argued that the lawmakers intended that 
the court should also in such case determine whether 
the convict ‘‘shall suffer death or shall be imprisoned 
in the penitentiary during life,’’ by the words, ‘‘and 
shall pronounce sentence accordingly,’’ which were 
left unchanged when the new provision as to punishment 
for first degree murder was introduced into our law in 
1893; that is, that the court should have determined, 
not only the degree of the crime, but also the penalty, 
instead of submitting that question to the jury, and 
that the judgment of conviction against the petitioner 
was therefore void. The provisions of the statute are 
not as clear as they might be in such case. When a de- 
fendant pleads guilty to an information charging murder 
in the first degree, he is not required, nor even allowed, 
himself, to determine the degree of the crime, since un- 
der such an information he might be convicted of murder 
of either degree or of manslaughter. The provision, 
then, that the court upon conviction by confession should 
determine from the evidence the degree of the crime 
was appropriate and necessary. It seems to be contended 
that to determine the degree of the crime involved the 
determination of the punishment for the crime when the 
degree has been determined, but this is a mistake. The 
two matters are entirely distinct; and, while one might 
expect that when upon a plea of guilty the court deter- 
mines the degree of the crime, the court might also be 
required to determine the punishment, still the degree 
of the crime might be fixed by the court, and the ques- 
tion of the punishment, whether by death or life im- 
prisonment, be submitted to the jury. 
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Tf the attention of the legislature is called to the in- 
consistencies of these statutes, undoubtedly the law will 
he so written as to make its application definite and 
plain in all cases. 

When one of two defendants jointly charged with 
murder enters a plea of guilty, even if it is entered in 
the progress of the trial, and there had been no request 
for separate trials, the practice regularly would be to 
proceed with the trial as to the defendant not pleading 
guilty separately, and not take the evidence as to the 
degree of the crime of the defendant pleading guilty 
in and as apart of the trial of the other defendant. 
But if neither defendant asks for such separation, and 
the evidence against both is taken together, the parties 
so consenting to that manner of procedure cannot after- 
wards contend that for that reason the judgment finally 
rendered is absolutely void. The fact that that evi- 
dence was taken in connection with the trial of the other 
defendant such practice not having been objected to 
hy either party will not render the judgment void. If 
it should be thought to be so irregular as to amount 
to prejudicial error, the error would be corrected in 
the ordinary proceedings in error for that purpose. 
If the court is without jurisdiction to render the judg- 
ment, and the defendant is being imprisoned under 
such void judgment, he may be released from such im- 
prisonment by a writ of habeas corpus, but in such case 
if he has been ‘‘properly informed against by informa- 
tion or indictment charging a crime before a court of 
competent jurisdiction, on a habeas corpus proceeding 
he should be discharged from his confinement on the il- 
legal commitment, and remanded to the custody of the 
court having jurisdiction of the information or indict- 
meut pending against him.’’ Michaelson v. Beemer, 72 
Neb. 761. The petitioner was not being punished under 
this conviction, he was being held only for safe keeping 
upon conviction of a crime not bailable. His confinement 
was, therefore, not illegal. 
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A writ of habeas corpus is not a writ for the cor- 
rection of errors and will not be allowed to be used for 
that purpose. Michaelson v. Beemer, 72 Neb. 761. If 
for any reason the court is without jurisdiction to 
try and determine the guilt of defendant, a judgment 
of conviction will be void; but, if prejudicial errors have 
occurred only after the defendant’s guilt has been de- 
termined, the judgment will be found to be erroneous, 
and will be reversed and the cause remanded for cor- 
rect proceedings subsequent to the determination of the 
defendant’s guilt. McCormick v. State, 66 Neb. 337, 71 
Neb. 505. 

In this application for the writ of habeas corpus, 
the proceedings prior to his conviction are not complain- 
ed of, and if the proceedings subsequent to conviction 
were erroneous, his remedy was by petition in error, so 
that the whole record of his trial would be brought 
before the court and all errors corrected, and a proper 
trial awarded. He is not entitled to discharge upon the 
writ of habeas corpus. The decision of the district 
court refusing to discharge the petitioner from custody 
upon his application is right, and is 

AFFIRMED. 


The following opinion on motion for rehearing was 
filed November 21, 1919. Rehearing denied. 


Per Curiam. 

The petitioner for a weit of habeas corpus had filed 
a very earnest brief upon his motion for a rehearing 
of our former decision, ante, p. 802. In his petition 
for the writ he allege& that he was tried in the district 
court for Howard county; that he pleaded guilty to the 
charge of murder in the first degree, and was sentenced 
thereon. His petition contains some of the records ot 
the proceedings, from which it appears that he was 
tried with one Grammer. In the hearing upon this 
application in the district court, there was a stipulation 
of facts by the parties, from which it appeared that 
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this petitioner was tried with Allen Vincent Grammer. 
The stipulation recited a part, but not all, of the in- 
structions of the court in that case; and that a ‘‘copy of 
the evidence offered and received on behalf of the 
petitioner is hereby made from the original transcript, 
on file in the office of the clerk of the supreme court of 
Nebraska.’’ But the transcript in this case does not 
contain the evidence embraced in the original tran- 
script in the case against Grammer and Cole, which 
evidence was referred to and partly quoted in our opin- 
ion in that case. Grammer v. State, ante, p. 325. When 
a defendant is convicted and sentenced in a court of 
competent jurisdiction, habeas corpus is not available 
for the correction of errors in the proceedings. If for 
some reasonthe courtin the particularcaseis without 
jurisdiction, the petitioner must make that appear. All 
presumptions are in favor of the jurisdiction of the court. 
The petitioner now seems to argue that he can allege 
that the trial court lost its jurisdiction because of the 
manner in which it was tried and for lack of particular 
evidence, and so be discharged from custody without 
showing to the court upon his application for habeas 
corpus what the evidence was in the trial of Grammar 
and Cole. As he has identified that case as the case in 
which he was tried, and has quoted a part of the record 
in that case, which is one of the records of this court, 
we referred in our opinion to some of the facts con- 
tained in that record as illustrating the fact that the 
applicant for this writ had not offered sufficient facts 
from the record of his conviction to enable the court to 
determine whether the trial court was without juris- 
diction to pronounce the judgment against him. 
The motion for rehearing is 
OvERRULED. 
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In ne APPLICATION For PERMISSION TO ATTACH IN CASE OF 
Ferrson et aL. v. Armour & Company ET AL. 


Fitep Octoper 18, 1919. No. 21281. 


Attachment: JurispicTion. Neither the county judge nor the judges 
of this court can allow an allachment in an action pending in the 
district court when a judge of that court is present in the county 
where the action is pending, and is capable of acting. 


Original application for permission to levy an attach- 
ment. Application denied. 


John O. Yeiser, for applicant. 


Sepewick, J. 

These plaintiffs began an action in the district Geert 
for Douglas county against several residents of this 
state and several nonresidents. After the action had 
been pending for some time, the plaintiffs applied to 
this court for an order by the court, or some member 
thereof, allowing the amount in value of the property of 
the nonresidents that may be attached in such action 
and fixing the amount of bond to be given by plaintiffs 
under section 7732, Rev. St. 1913. The amendment of 
this section in 1911 (Laws 1911, ch. 168) provides: ‘‘If 
the demand is not founded on contract, the original 
petition must be presented to some judge of the supreme, 
district or county court, who shall make an allowance 
thereon of the amount in value of the property that may 
he attached, and the amount of bond, if any, to be 
siven by plaintiff.” 

The first question presented by this application is as 
to the jurisdiction of the judges of this court to make 
such order. The application is made here, and not in 
the county or district where the action is pending, and 
it is conceded that the judges of the district court are 
in that county and that application has been made to 
them and refused. 
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Section 7779 Rev. St. 1913, provides that attachment 
under the preceding section ‘‘may be granted by the 
court in which the action is brought, or by a judge there- 
of, or by the county judge of the county,’’ and in Reed, 
Jones & Co. v. Bagley, 24 Neb. 332, it was decided 
that, when the county judge granted an attachment in 
an action brought in the district court, ‘‘it will be 
presumed * * * that the judge of the district court 
was absent from such county.”’ 

In the opinion it is said: ‘‘It will be presumed that 
the judge of the district court was absent from Cedar 
county when the application for the attachment was made 
to the county judge for that county, and that the order 
for the attachment was duly made by the judge of Cedar 
county. The authority conferred upon county judges, in 
cases where the debt is not due, is for the putpose of 
preventing a failure of justice.’’ In such case, unless 
the attachment is allowed when applied for when the 
action is begun, it may be entirely ineffective, and 
hence ‘‘the ends of justice’’ require that the application 
be heard at once. To meet this requirement, if the 
judges of the court having jurisdiction of the action 
cannot be reached, the county judge may act for them in 
this preliminary matter, but the county judge cannot act 
if the judges of the district court can be reached. With 
this construction of that statute before them, the legis- 
lature used the same language in the amendment of 1911 
—and must have considered that this amendment would 
be similarly construed. The fact that by the provision 
of the Constitution this court has no original jurisdiction 
in such an action adds great force to this conclusion. 
The statute in question confers the same duty and the 
same authority upon the county judge that it does upon 
the judges of this court. We then have no more 
jurisdiction in such a case than the county judge 
has. It is incredible that the legislature conld 
intend that, when a case was pending in the district 
court and the judges of that court were present, the 
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county judge could interfere and make orders allowing 
attachment, fixing the amount of property that could be 
attached, and the amount of bond to be given. If the 
legislature did not intend that the county judge should 
have such powers, it was not intended that judges of 
this court should have. The provision is precisely the 
same in regard to both. The dictum in Calvert v. State, 
34 Neb. 616, is disregarded. 

We conclude, therefore, that neither the county judge 
nor the judges of this court can allow an attachment in 
an action pending in the district court when a judge of 
that court is present in the county where the action is 
pending, and is capable of acting. 

The application is 

DENIED. 


Bengamin S. BakKER, APPELLANT, v. HartEy G. MoorHean, 
APPELLEE. 


Fitep Octoser 18, 1919. No. 21245. 


1. Constitutional Law: CoNSTITUTIONAL CONVENTION: ELECTION or MEM- 
BERS, The words, “The convention shall consist of as many mem- 
bers as the house of representatives, who shall be chosen in the 
same manner.” contained in section 2, art. XV, Constitution, pro- 
viding for the election of members to a constitutional convention, 
refer to the manner of electing representatives provided for in the 
Constitution, and a statute, which provides for nomination of mem- 
bers to a constitutional convention by petition only, and which is 
in other respects unlike the general law relating to primaries and 
nominations by petition, is not unconstitutional as changing the 
‘manner of election. 

Nor does the fact that the law under con- 

sideration provides for election of members of the convention at a 

special election, whereas representatives are required by the Con- 

stitution to be elected at a general election, amount to a change 
of manner. 


Section 13, art. XVI, Constitution, provid- 
ing that officers “by the Constitution or laws made elective by the 
people” shall be elected at a general election, provided for in the 
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Constitution, was not intended to and does not include members of 
a constitutional convention. 


: PROVISIONS FOR CONSTITUTIONAL CONVENTION: CONSTRUCTION. 
The general rule that the provisions of a Constitution will be con- 
strued as mandatory, rather than directory, does not apply with 
the same strictness to provisions of the Constitution providing for 
future constitutional conventions, as it applies to other parts of the 
Constitution. 


PROVISIONS FoR REVISION: CoNnstTrRUCcTION. A construction 
of a provision of the Constitution which would make difficult or 
impossible any fair and just method of revising it will not be 
adopted by the courts. 


AppeaL from the district court for Douglas county: 
ALExanvER C. Troup, Jupce. Affirmed. 


Baker & Ready and John P. Breen, for appellant. 
Abel V. Shotwell and W. W. Slabaugh, contra. 


Anson H, Bigelow and C. A. Sorensen, amici curiae. 


CornisH, J. 

Action to enjoin the election commissioner in Douglas 
county from proceeding under chapter 196, Laws 1919, 
providing for the election of delegates to a constitutional 
convention, on the ground that the lawis unconstitution- 
al. From a judgment on sustaining the demurrer to the 
petition, plaintiff appeals. 

Chapter 196, unlike the general law for primary 
elections and nominations of candidates, provides for the 
nomination of delegates to the convention by petition 
only, without party designation, on printed ballot. It 
requires the signatures of five per cent. of the electors 
in each district and verification by oath of five of them; 
whereas, under the general law, in its application to 
representatives, not more than 200 signers to a petition, 
nor such verification, is required. 

It is contended that these changes from the general 
law render the law unconstitutional as violative of 
section 2, art. XV, Constitution, providing for the election 
of members to a constitutional convention, which con- 


Vou. 103] SEPTEMBER TERM, 1919. 813 


Baker v. Moorhead. 


tains these words: ‘‘The convention shall consist of as 
many members as the house of representatives, who 
shall be chosen m the same manner,’’ etc. It is argued 
that this provision of the Constitution is mandatory, 
not directory, and that the law under consideration 
violates it in that the members are to be chosen in a 
manner different from that of choosing members of the 
house of representatives. 

In construing Constitutions, the same as with other 
written instruments, the main inquiry is: What was the 
intent? In Barkley v. Pool, 102 Neb. 799, we said: ‘‘The 
general rule is that constitutional provisions are to be 
construed as mandatory, unless, by express provision or 
by necessary implication, a different intention is 
manifest.’?’ The main reason for this rule is that in 
Constitutions the sovereign power itself speaks and is 
laying down rules which, for the time at least, are to 
control alike the government and the governed. It is 
an instrument of a solemn and permanent character, 
laying down fundamental maxims, and, ordinarily, is 
not supposed to concern itself with mere rules of order 
in unessential maticrs. Its directions are likely to be 
intended as mandates, except in cases where such a 
construction would be so unreasonable that it becomes 
apparent that such was not the intent. Again, in the 
reasonable construction of a Constitution, it is to be 
observed that those provisions which have to do with 
the subjects and agents of the state—those provisions 
limiting the powers of the legislature and officials, and 
even those which have to do with amendments to the 
Constitution—stand upon a somewhat different footing 
from those which have to do with future attempts of the 
sovereign power itself to draft a new Constitution. The 
Constitution-makers of one generation would never really 
intend to prevent the people of a succeeding generation 
from exercising their sovereign right to alter or amend 
their fundamental laws. If the spirit of our free in- 
stitutions and republican form of government is to be 
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preserved, some orderly and lawful way, avoiding tumult 
or revolution, must exist to make Constitutions conform 
to the will of the vast majority of the people. As said 
in State v. Winnett, 78 Neb. 379, 387, 10 L. R. A. n. s. 
149, the courts will avoid giving to a restriction an 
interpretation which ‘‘might result in prohibiting any 
amendment, however it might be desired by the great 
mass of the people.’’? In Prohibitory-Amendment Cases, 
24 Kan. 700, Judge Brewer, in a case where a similar 
provision of the Constitution had not been followed, 
said (p. 710): ‘‘The two important, vital elements in any 
constitutional amendment, are, the assent of two-thirds 
of the legislature, and a majority of the popular vote. 
Beyond these, other provisions are mere machinery and 
forms.’’ We also quote from Green v. Weller, 32 Miss. 
650, 684: ‘‘The means provided for the exercise of 
their sovereign right of changing their Constitution 
should receive such a construction as not to trammel the 
exercise of the right.’’ It follows that the provisions 
of a Constitution, providing for the calling of a future 
convention for the drafting of a new Constitution, might 
be construed as directory or recommendatory merely, 
when other portions of it would not be. 

With this in mind, and also the rule of construction 
that laws. will not be construed to be unconstitutional 
unless plainly so, we will consider what was intended by 
the above-quoted words of the Constitution. We are of 
opinion that they refer only to the manner of election 
of representatives that then prevailed and as set out in 
the Constitution itself. At that time our later enactments, 
governing primary elections and nominations by petition, 
were unknown, and the words, ‘‘chosen in the same 
manner,’’ could not have referred to these later en- 
actments, nor have anticipated present methods of 
nomination. The fact is, the manner of elections and the 
manner of nominations are different subjects of con- 
sideration. The Constitution-makers had only the former 
in mind. They wished to preserve to the people the 
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right of choosing members by election in the manner 
therein provided—a free election by ballot; at an election 
opened and conducted under general laws. See section 
22, art. I, secs. 2, 3, 5, 15, art. III; and secs. 1-6; art. 
VII, Constitution. It is not to be presumed from the 
language used that it was intended to place restriction 
upon future legislation of the kind under consideration. It 
is not asserted that chapter 196 is unwise or unfair in 
its provisions. It is just that sort of an enactment which 
a legislature might think best for bringing about any 
changes needed in the Constitution to make it comport 
more nearly with the people’s will. 

The enactment is to be construed as mandatory, so 
that a statute, allowing the governor to appoint members 
of the convention, or providing that they shall be chosen 
by the legislature itself, or in any manner other than by 
ballot at a free election by all qualified voters of the 
state, would be unconstitutional. It cannot be construed 
to intend to prohibit matters of mere form and ma- 
chinery, that the people may deem necessary for secur- 
ing a fair election of the delegates to the convention. 

The law, evidently for the purpose of concentrating 
the choice of the people at the election, provided that, 
if the number of candidates equals or exceeds three 
times the number of delegates to be chosen, then a 
special primary election should be held and the number 
reduced to two times the number to be chosen; otherwise 
not. It follows that in some districts it may happen 
that three candidates would appear on the ballot, and in 
others only two. It is urged that this is special or class 
legislation, violative of section 15, art. III, Constitution. 
We think not. The law is general and restricted by its 
terms to no particular locality; it operates equally upon 
all of a group of objects; it is based on a rational 
difference of situation and is not a special law. 

The provision requiring the oath of five signers to a 
petition is objected to as an impediment and hindrance 
to the voter’s right to have freedom in the matter of 


816 NEBRASKA REPORTS. [Vor. 1038 


Baker v. Moorhead. 


getting candidates upon the official ballot, and violative 
of section 22 of the Bill of Rights. We hardly think 
that this provision is unduly burdensome. It is in- 
tended to prevent spurious petitions. The voter is still 
free to vote for whom he wishes by writing the name on 
the ballot. 

Chapter 196 also provides for the election of delegates 
to the constitutional convention at a special and not 
the general election. The question is raised whether this 
provision is not contrary to section 2, art. XV, Con- 
stitution, above quoted, and also to section 13, art. XVI, 
Constitution, which provides that all officers (except — 
certain ones named) ‘‘by the Constitution’ or laws made 

‘elective by the people’’ shall be elected at a general 
election therein provided for. 

We are satisfied that, while in some cases the time 
of doing a thing may be part of the manner of doing it, 
ordinarily this is not the case, and is not in this instance. 
Bankers Life Ins. Co. v. Robbins, 59 Neb 170; Opinion 
of the Justices, 76 N. H. 586. 

We are also of opinion that members of the con- 
stitutional convention are not officers intended to be 
embraced in the provisions of section 13, supra. They 
are not constitutional officers in a strict sense; they arc 
officers who create a Constitution, rather than officers 
who are created by the Constitution. Section 13, read in 
connection with section 14, which has to do with terms of 
office, would indicate that those provisions have to do 
only with officers elected who have fixed terms of office, 
and should be elected at an election called with reference 
to the time of the beginning of their terms. The 
members of the convention have no fixed term of office, 
and, by the Constitution itself, the convention may be 
ealled at any time within three months after the election — 
of its members. 

The drafting of a new Constitution is likely to enlist 
the attention of the entire. people as much as or more 
than any proposition that would come before them. 
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There are good reasons why the members should be 
elected at an election, freed from party polities, freed 
from what might be the sinister influences of other can- 
didacies, and freed from anything that might distract 
the attention of the voter from those qualifications necded 
in amember who is to perform so important a function. 
We do not believe that the constitution-makers intended 
that this provision of the Constitution should stand 
in the way, to prevent the legislature from doing what, 
to it, at the time may seem the wisest and best. 

The initiative and referendum amendment, also voted 
after the Constitution of 1875. was adopted, has a bear- 
ing upon the question. Under this amendment, changes 
in the fundamental law, drafted by a faction or party, 
may be submitted to the people for adoption. Where 
the changes are radical and uncertain, it may well be 
better to have them formulated in a convention elected 
by all the people and after extended discussion. 

AFFIRMED. 


Lizetta K, Tanner, APPELLEE, v. FP. L. Frrnk ef at., ap- 
PELLANTS. 


FILED OcToBerR 18, 1919. No. 20578. 


1, Fraudulent Conveyances: CoNVEYANCE BY PARENT TO CHILD, “‘A con- 
veyance without fraudulent intent, by a solvent man, of lands to his 
wife or child, is presumed to have been made in consideration of 
his moral obligation for the support and maintenance of the grantee, 
and, in the absence of evidence of a contrary intent, will be held 
to have transferred the entire title, both legal and equitable, so that 
the transaction cannot be successfully assailed by subsequent credi- 
tors of the grantor.” Hili v. Schmuck, 65 Neb. 173. 

: IntENT. The question of fraudulent intent is to be con- 

sidered as of the time when the conveyance is made, and with refer- 

ence to the particular conveyance alleged to have been fraudulent 
as against creditors. 


Appa from the district court for Platte county: 


Georcre H. THomas, Jupcr. Reversed. 
103 Neb.—52. 
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M. D. Tyler and M. B. Foster, for appellants. 
H. Halderson and H. C. Vail, contra. 


CornisH, J. 

On October 1, 1910, the defendant F. L. Frink pur- 
chased land in Tosae for a consideration of $12,210, pay- 
ing $2,199.33 in cash, and giving his notes, secured by 
vendor’s lien, for the balance. On December 16, 1913, a 
personal judgment for $8,680.39 was had against him 
in an action foreclosing the lien. This action is to sub- 
ject to the payment of the judgment 80 acres of land, 
standing in the name of Amy B. Frink, his daughter. 
The consideration for this eighty was paid by him, and 
he caused it to be deeded to his daughter March 15, 1909, 
as a gift. Under this deed, recorded a few days later, 
she took and has retained possession. It is alleged that 
this deed was made to hinder, delay and defraud 
creditors, and judgment that Amy B. Frink holds title to 
said eighty in trust for creditors is prayed for. 

At the time this voluntary conveyance was made by 
Frink to his daughter, and at the time of incurring the 
obligation, the basis of the judgment, October 1, 1910, it 
does not appear that Frink had other indebtedness, or 
that credit was extended on the basis of his ownership 
of this or any other property. It would appear that, 
at the time of making the voluntary conveyance to his 
daughter, Frink was possessed of property as follows: 
An equity in 80 acres of land in Platte county, worth | 
$6,700; money in the bank, $2,000; an automobile, $500; 
and the land in controversy, $4,250; making a total of 
$13,450. Ordinarily a man owning $13,450 worth of 
property, with no debts, and who gives $4,250 of it to 
his daughter as an advancement or settlement upon her, 
could hardly be said to make the gift for the purpose 
of hindering, delaying or defrauding creditors. No 
doubt an exception to this rule may arise if it appears 
that the gift is made for the purpose of avoiding or 
defeating creditors in some more or less hazardous 
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enterprise that the person is about to undertake. That 
Frink owned $9,200 above his indebtedness, after deeding 
the property to his daughter, is not admitted by plain- 
tiff, but in the brief it is admitted that he was at that 
time worth from $3,500 to $4,000 above his indebtedness. 

It is strenuously insisted by plaintiff that the time of 
Frink’s obligation should not date from the time the 
contract was entered into and the notes given, October 1, 
1910, but should date from the time when a prior con- 
tract was entered into for the purchase of the Texas 
land, December 23, 1908, which contract provided for 
the purchase of the land in the name of Frink’s wife, 
and upon which a payment of $500 was made. It is 
contended that in this prior contract Frink was the real 
party in interest, and there is more or less evidence to 
support this contention, denied by Frink. If, however, 
we admit this to be true, then, while it would show 
that Frink at the time had an indebtedness in the amount 
of his notes given for the Texas land, it will also 
increase his assets in the amount of the value of the 
land. 

In determining whether his voluntary conveyance to 
his daughter was made to hinder, delay or defraud 
creditors, we must look at the situation as it existed at 
the time. The presumption must be that he thought 
the land, which he was buying and making payments of 
$2,199.33 upon, was worth what he was paying for it. 
He would hardly anticipate at that time that the land 
would be worth less, or anticipate this judgment of 
$8,680.39. The gift would not necessarily or pre- 
sumptively make difficult or impossible the payment. of 
any indebtedness that he would then know abovt, and 
we can hardly find fraud intended or effected by it. 
In Hill v. Schmuck, 65 Neb. 173, we held that a solvent 
man is free, if done without fraudulent intent, to make 
conveyances of his property to wife or children. 

We reach this conclusion with some hesitation after 
consideration of evidence. Assuming that the learned 
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trial judge, who heard this case, would be right in 
finding that Frink’s conduct and method of doing busi- 
ness showed a disposition upon his part to cover up 
and hide his property, so that it would not be accessible 
for application in payment of his debts, still it is diffi- 
cult to say that such disposition would play any part 
in the transaction deeding the property in controversy 
to his daughter. There would seem to have been no 
necessity or motive for it at that time. Neither be nor 
his vendor would anticipate the present situation—that 
he would lose the land and still owe the major portion of 
the consideration promised. 

For other cases bearing upon this question, see Seeley 
v. Ritchey, 76 Neb. 433; Johnson v. Johnson, 36 Neb. 
700; Adler & Sons Clothing Co. v. Hellman, 55 Neb. - 
266; McIntyre v. Malone, 3 Neb. (Unof.) 159; Bump 
Fraudulent Conveyances (4th ed.) sees. 248, 251, 255; 
Hagerman v. Buchanan, 45 N. J. Eq. 292, 14 Am. St. 
Rep. 732. 

The judgment of the district court is 

REVERSED. 

Sevewick, J., not sitting. 


OmaHa Grain HxCHANGE, APPELLEE, v. Nationa, SuRETY 
CoMPANY, APPELLANT: Corn ExcHancse NationaL Bank 
ET AL., APPELLEES. 


FILED OcToBER 18, 1919. No. 20505. 


1. Carriers: Botts or Lapine: Ricuts or Bona Fink PURCHASER. 
Where the owner of goods has clothed another with apparent owner- 
ship through the possession of an indorsed bill of lading, or one 
made out to bearer, a bona fide purchaser or pledgee for value to 
whom sucli bill of lading is transferred, or to whom a receipt is 
transferred that has been obtained by means of the possession of 
the bill of lading that shows title to such bill of lading in the 
person transferring the receipt, is protected, because the real owner 
is estopped from asserting ownership when he voluntarily places 
the means within the hands of another with which to mislead 
persons who without notice advance value thereon. 
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2. Subrogation: Ricuts oF Surety. The right of a surety to be sub- 
rogated to the rights of a creditor is not prejudiced by a stipula- 
tion between creditors and the principal that certain perishable 
property shall be sold and the proceeds delivered to a trustee to be 
held to await the decision in a suit to be brought against the surety, 
where, the suit having been commenced, the trustee is made a party 
and the fund held by him is subject to the court’s order. 


3. Principal and Surety: Susrocation. The dismissal by a creditor of 
a replevin suit against a defendant, who is the principal on a surety 
bond, where the sheriff’s return shows “no property found,” does 
not affect the surety’s right of subrogation, and he is not thereby 
discharged. 


AppEat from the district court for Douglas county: 
Wiis G. Sears, Jupce. Affirmed. 


Alvin F. Johnson, for appellant. 
Smith, Schall & Howell, contra. 


Dean, J. 

This suit was brought by the Omaha Grain Exchange 
on a surety bond to recover a balance of $2,993.05, the 
purchase price of five cars of grain separately sold by 
the Holmquist Elevator Company, the Vincent Grain 
Company, and the Beal-Vincent Grain Company, the 
latter two being practically the same company, to Wil- 
liam B. Weekes, doing business as the Weekes Grain 
Company. These parties will be hereinafter referred to 
as Holmquist, Vincent, and Weekes, respectively. Weekes 
and the three sellers were all members of the Omaha 
Grain Exchange, and to the exchange the several claims 
for the unpaid purchase price were assigned for col- 
lection. 

The exchange, to secure to the sellers payment for all 
grain purchased by Weekes on its trading floor, had, 
pursuant to its rules, exacted of him a bond in the penal 
sum of $10,000. The bond sued on was executed by the 
National Surety Company. Weekes became insolvent 
and was unable to pay the claims in controversy. Neither 
Weekes nor the Weekes Grain Company made any ap- 
pearance in the case and as to them a default was 
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entered. When the taking of testimony was concluded, 
both parties moved for a directed verdict, whereupon 
the court, by consent of the parties, discharged the 
jury and retained the case for determination. It ap- 
pearing from the evidence that the Corn Exchange 
National Bank and H. S. Clarke, Jr., its vice president, 
were necessary parties, they were by the court’s order 
joined as defendants, and filed pleadings disclosing their 
interests in the proceeds of the grain. 

Judgment was rendered in favor of plaintiff and 
against Weekes and his surety for $2,993.05, with 
interest from August 10, 1916. Defendant Clarke, having 
at the time in his possession the proceeds of the sale of 
grain in question, under a stipulation or agreement 
entered into by certain of the parties in interest that 
will presently be noted, was ordered by the judgment of 
the court to deliver to the Corn Exchange National Bank 
such proceeds as he held in his hands. The surety alone 
appealed. 

The three sellers at the time the sale was made de- 
livered the five bills of lading to Weekes, and, pursuant 
to a custom of the exchange, Weekes gave to the re- 
spective sellers a separate receipt for each of the five bills 
of lading covering the grain purchased. Within a day or 
two Weekes sold four of the cars of grain to the Van 
Wickle Grain & Lumber Company, to whom he delivered 
the four bills of lading, and from whom he accepted 
four of the same kind of receipts for the bills of lading 
that he had given to the sellers. The receipts are all 
the same in form. A copy follows: 

‘‘Omaha, Neb., June 21, 1916. 

‘“‘No. —. Received of the Weekes Grain Company, of 
Omaha, Nebraska, bill of lading executed by the C. & 
N. W. R. Co., and dated at Verdell, Neb., covering a 
car of wheat, for which the undersigned agrees to pay 
to the Weekes Grain Company, the sum of 91 cents per 
bushel within seven days from date hereof, or, if not 
unloaded, will advanee 75 per cent. of the value upon 


Vou. 103] SEPTEMBER TERM, 1919. 823 


Omaha Grain Exchange v. National Surety Co. 


surrender of this receipt. Said bill of lading describes 
said car as No. 139036. Initials C. N. W., capacity 49,630 
pounds. It is agreed by us that the title to said bill 
of lading and contents of said car shall remain in the 
Weekes Grain Company, or their assigns, until the 
undersigned has paid the Weekes Grain Company, or 
their order, the entire purchase price of said grain at 
said rate. Upon full payment to the Weekes Grain 
Company, or order, of said purchase price as aforesaid, 
und the surrender of this receipt, the title to said bill 
of lading and contents of said car shall pass to the 
undersigned. 
“Van Wickle Gr. & Lbr. Co. 
‘‘By E. Thompson.”’ 

Shortly thereafter Weekes procured loans from the 
Corn Exchange National Bank, giving his notes therefor, 
upon which $3,698.27 remains unpaid. At the time the 
loans were made and as collateral security therefor, he 
gave to the bank the four Van Wickle receipts and the 
bill of lading covering the remaining car of grain. 

Soon afterwards Weekes became insolvent. The 
sellers, not having been paid, then began separate re- 
plevin suits in the district court at Council Bluffs, lowa, 
to recover possession of the grain. While these suits 
were pending, Van Wickle, not having paid for the 
grain, because some of the parties hereto were making 
claim to the grain or the proceeds thereof, began a suit 
in the district court for Douglas county, that is referred 
to in the record as an action of interpleader, making 
the sellers and the Corn Exchange National Bank and 
Weekes parties defendant and praying for a disclosure 
of their respective rights to the grain, if any, then in the 
possession of Van Wickle. 

While the interpleader suit at Omaha and the replevin 
suits at Council Bluffs were yet pending and undeter- 
mined, the parties to the former suit entered into a 
written agreement which provided generally that the 
Van Wickle Company, herein referred to as Van Wickle, 


824 NEBRASKA REPORTS. [Vor. 103 - 


Omaha Grain Exchange vy. National Surety Co. 


should sell the grain and from the proceeds deliver to 
Clarke $3,698.27, the amount remaining due the bank 
on Weekes’ notes and pay the remainder to the sellers; 
that Clarke was to hold the money so delivered to him 
to await the decision in a suit to be brought againet 
the surety on the bond given to the grain exchange, 
namely, the present suit. In case the surety company 
prevailed, it was provided that Clarke should deliver 
the money to the scllers as their respective intcrests 
should appear. ‘This provision also appears: 

‘‘But in the event that it is not so decided, or that 
said Holmquist Elevator Company, Vincent Grain Com- 
pany, and Beal-Vincent Grain Company receive from 
said surety company, either before or after the said 
action has been commenced, all money coming to them 
because of or on account of any claim against, or right 
in, said grain or said $3,698.27, then all rights of the 
Holmquist Elevator Company, Vincent Grain Company, 
and Beal-Viucent Grain Company against said grain or 
said $3,698.27, placed in the hands of the said Clarke 
as aforesaid, shall be deemed satisfied and fully dis- 
charged,’’ ete. 

Under the stipulation, the grain having been sold by 
Van Wickle and the proceeds having been distributed 
pursuant to its terms, and the sheriff having returned 
the replevin writs ‘‘no property found,’’ the replevin 
suits were dismissed. The interpleader suit is still 
pending and awaiting the result of this action. : 

The surety company argues: ‘‘Appellant therefore 
contended in the trial below that plaintiff’s assignors 
had, by their own acts, abandoned, released, and impaired 
their rights in and to the grain in question, in such a 
manner to defeat appellant’s right as surety to be sub- 
rogated thereto, upon performing its obligation as surety 
and paying for the grain, and therefore appellant (the 
surety) was released from its liability pro tanto.” 

One of the acts complained of relates to the replevin 
suits begun and later dismissed by the sellers, without 
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the surety’s knowledge. In view of the evidence on this 
point and of the sheriff’s return, ‘‘no property found,”’ 
we are unable to discover wherein defendant was preju- 
diced. No lien was obtained, and consequently none 
was abandoned. LE ckhoff v. anne, 52 Neb. 332; 21 
R. C. L. 1044, sec. 88. 

In effect, too, the surety charges fiat the stipulation 
referred to herein defeated its right of subrogation 
to whatever title or interest plaintiff’s assignors, the 
sellers, had in the grain after it reimbursed them for 
the losses sustained by Weekes’ default. We do not 
think so. The surety was not a party to the stipulation 
and of course is not bound by it. The proceeds of the 
sale are properly safeguarded. Demurrage, storage, 
and insurance charges, and loss from waste, and the 
like have been avoided. , All interested parties are 
in court, and the fund in dispute is in the hands of a 
party to the suit by whom it is held subject to the 
court’s order. We are unable from the record to dis- 
cover wherein the surety has been prejudiced in the 
respects noted. The right of the surety to be subrogated 
to such rights as plaintiff’s assignors may have to the 
fund, on payment of the losses incurred by them, is of 
course, conceded, and unless such rights are inferior to 
those of the bank, then the surety as against the bank 
must prevail. 

The question then is: Who has the superior right to 
the funds now in the hands of Clarke? Is it tho 
surety company, standing as it does in the place of plain- 
tiff’s assignors or the bank that made the loan to 
Weekes? 

The receipts on which Weekes obtained the moncy 
from the bank on the face are regular. The presumption 
‘vould be that they spoke the truth. A person to whom 
they would be presented for negotiation would, from 
the recitals thereon, naturally presume that they would 
not have been issued unless the holder was the owner 
of the bills of lading. The receipts were apparently 
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issued pursuant to section 9, art. 6 of the by-laws of 
the exchange. So much of the rule as is here applicable 
follows: 

‘‘Where a bill of lading is transferred and the party 
receiving the same issues and delivers to the person 
surrendering the bill of lading a receipt therefor, stating 
that the title to the grain covered by said bill of lading 
shall remain in the party holding said receipt, until the 
same is fully paid for, the person issuing such reccipt 
is hereby prohibited from accepting or receiving ad- 
vances on such bill of lading, or negotiating the same, 
so long as the receipt therefor is outstanding.’’ 

While there is no evidence that any of the bank officers 
knew of the existence of the rule, nevertheless, under 
the circumstances, even if the rule had been known to 
the bank, it would have justified the bank’s course of 
dealing with Weekes in the premises. It has not been 
made to appear that the bank officer who dealt with 
Weekes, nor any person connected with the bank, had 
notice of any facts connected with the transaction that 
would put a reasonably prudent man on inquiry respect- 
ing the bona fides of the receipts that were presented by 
Weekes. 

Where the owner of goods has clothed another with 
apparent ownership through the possession of an in- 
dorsed bill of lading, or one made out to bearer, a bona 
fide purchaser or pledgee for value to whom such bill 
of lading is transferred, showing title to such bill of 
lading, is protected, because the real owner is estopped — 
from asserting ownership when he voluntarily places the 
means within the hands of another with which to mis- 
lead persons who without notice advance value thereon. 
It is obvious that a receipt, obtained by means of a 
bill of lading, showing title to such bill of lading in the 
holder of the receipt, would be as effective a means of 
misleading bona fide purchasers or pledgees for value 
as the bill of lading itself. Pollard v. Reardon, 65 Fed. 
848; Munroe v. Philadelphia Warehouse Co., 75 Fed. 
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545; Commercial Bank v. Armsby Co., 120 Ga. 74; 
Commercial Nat. Bank v. Canal-Lowisiana Bank & Trust 
Co., 239 U. S. 520; Mechem, Sales, sec. 166; Williston, 
Sales, sec. 425; 10 C. J. 207, sec. 276. In the Pollard 
case it is said: ‘‘There is every reason found in the 
law of equitable estoppel and in sound public policy for 
holding, and no injustice is involved in holding, that, 
if one of two must suffer, it should be he who voluntarily 
puts out of his hands an assignable bill of lading, rather 
than he who innocently advances value thereon.’’ On 
this point the Pollard case is cited with approval by Mr. 
Justice Hughes in the Commercial Nat. Bank case. 

We conclude that the district court did not err in 
holding that the bank was a bona fide pledgee, without 
notice, of the collateral given to it by Weekes, and 
that plaintiff’s assignors, having surrendered to Weekes 
the bills of lading, were therefore estopped from assert- 
ing title under the terms of the conditional sales to 
Weekes as against the bank. That the rights of the 
surety are no greater than those of plaintiff’s assignors 
is obvious. Both parties moved for a directed verdict, 
and, as herein noted, the court discharged the jury and 
retained the case for determination. Under the rule, 
the findings of the court take the place of a verdict 
on disputed questions of fact, and they are so treated 
by this court on appeal. 

There is sufficient evidence to support the findings 
and judgment. We do not find reversible error, and 
the judgment is therefore 

AFFIRMED. _ 


Srepewrck, J., concurs in ‘the conclusion. 


MorrissEy, C. J., not sitting. 
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Martin I. BrowEer, ADMINISTRATIOR, APPELLEE, v. MARY 
EK. Umsreap ET AL., \PPELLANTS. 


FILED OcToBEeR 18, 1919. No. 20450. 


Executors and Administrators: Suir To Recover Proprerty, Equity will 
not entertain a suit on the part of an administrator to recover, on 
the ground of mental incompetency, property conveyed to some of 
the children of the intestate, where there are no creditors, and the 
only persons who would be benefited by such suit are the other chil- 
dren of the intestate, who during the same period of alleged in- 
competency also received property from the intestate which they 
still retain. 


AppEaL from the district court for Nance county: 
Grorcrt H. Tuomas, Jupaz. Reversed and dismissed. 


Albert & Wagner, J. R. Shields, and W. L. Rose, for 
appellants. 


Reeder & Lightner, contra. 


ALDRICH, J. 

This is an action in equity, instituted by the plaintiff, 
who is the administrator of the estate of Margaret Lamb, 
against eertain heirs of the estate, to wit, Mary Um- 
stead, J. H. Umstead, and Charles B. Lamb. Margaret 
Lamb, for whom a guardian was appointed, was a feeble 
old lady possessing considerable property. Being in 
poor health, she was desirous of relieving herself of 
responsibility in the care and management of certain 
real estate, and submitted to an appointment of a guar- 
dian for her own personal convenience. 

After the guardian was appointed, as the record dis- 
closes, and after he had acted for a time, she became 
desirous of discharging him, and whatever little busi- 
ness she might have left, to manage the same for her- 
self. She procured his discharge in the county court of 
Nance county without notice to some of the children, 
John E. Lamb, Mike Lamb, Jennie Glen, and Margaret 
Randolph. The discharge was effected in May, 1914. 
Some of the children refused to recognize the validity 
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of this discharge, and appealed to the district court to 
have the guardian reinstated. After the death of Mrs. 
Lamb, the children who had appealed procured the 
appointment of an administrator, and he brought this 
action to set aside certain transfers of property made 
by Mary Lamb, after her discharge from guardianship, 
to these defendants. 

The record shows that cach child who is not a de- 
fendant, and in whose interests it is argued the ad- 
ministrator really appears, received from Margaret 
Lamb, after her discharge from guardianship, property 
of considerable value. Although the suit is brought in 
the name of the administrator, the only parties in in- 
terest are the ones who, during Margaret Lamb’s hfe- 
time, and after the discharge'of the guardian, recognized 
her capacity to transact business and induced her to 
convey valuable property to them. There are no credi- 
tors of the estate, and the only ones who can possibly 
have any interest in this suit are the children who are 
not defendants. But they have recognized the validity 
of the discharge from guardianship and their mother’s 
ability to transact business by receiving property from 
her which they still retain. In view of these cireum- 
stances, a court of. equity ought not to lend its aid to re- 
cover for their benefit the property similarly received 
by the defendants. 10 R. C. L. 694, see. 22. 

The plaintiffs are estopped in a court of equity from 
secking to enforce such a position. Such a relation is 
unconscionable, and they are estopped from assuming 
it. It seems quite evident from the record that these 
complainants waived every claim, and any right that 
they might have against the defendants, by obtaining 
the same relief that they sought to obtain from the de- 
fendants, Mary Umstead et al. 

For these reasons, then, it becomes our duty to re- 
verse and dismiss these proceedings. 

REVERSED AND DISMISSED. 

Rose and Sepewics, JJ., not sitting. 
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Jouw Ro.iixs, aPPELLANT, v. Epwin Hopkins ET AL., AP- 
; PELLEES. 


FILED OcToBER 18, 1919. No. 20475. 


Mortgages: ForecLoSURE: COUNTERCLAIM. In giving the warranty deed 
in question, without any reservation, the plaintiff created a charge, 
or duty, on himself by his own contract which he is bound to 
make good in a court of equity. 


Appeau from the district court for Knox county: Wiz- 
nam V. AtLen, Jupar, Affirmed. 


W. A. Meserve and T. N. Treat, for appellant. 
FF. M. Scoblic and E, A. Houston, contra. 


ALDRICH, J. 

This is an action in equity in the district court for 
Knox county to foreclose a mortgage of $475. The ap- 
pellee herein appears as defendant in the foreclosure, 
and it is admitted that the owner of the fee bought 
the same free of incumbrance. The appellee admitted 
his lability on the note and mortgage sued upon. 
Plaintiff represented to the defendant that no public 
road existed over the land in controversy, of any charac- 
ter, and defendant claimed that the land at that time 
was charged with a public highway running diagonal- 
ly from a northeasterly to southwesterly direction and 
that it was generally used by the public. Plaintiff after- 
ward denied that such a road was ever formed or was 
running in the direction claimed by the defendant. 

The record discloses that this road was abandoned, 
or vacated, some time in the year 1900; but again in 
1909 a petition was filed for the re-establishing or 
reopening of this road in controversy across the prem- 
ises, and while it is true that some irregularities ex- 
isted, as appears of record, yet the road was re-estab- 
lished, and the petition granted, and it has been used 
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ever since by the public as a public road running diag- 
onally across the quarter section involved. The mort- 
gage of $475 was given as a part of the purchase price 
of the land. 

The plaintiff gave a warranty deed at the time the 
mortgage was given, but did not in any way make the 
warranty subject to any incumbrance whatever; it 
being a straight warranty deed with no reservations 
whatever. The defendant claims as damages the sum of 
$475 by reason of the road running across the premises, 
and the trial judge awarded $310.20 on this counter- 
claim as damages to defendant. It is from this finding 
that plaintiff appeals. The issue presented for decision 
is: Was it proper, just, and legal to allow this counter- 
claim in the sum of $310.20? 

It appears of record that on April 18, 1913, plain- 
tiff and defendant entered into a contract whereby, in 
consideration of the purchase, the plaintiff guaranteed 
and expressly provided in the contract that the road was 
to be along the ‘‘east and south line of said described 
quarter section.’’ Then it was the intention of the 
parties, at the time of the contract, sale and conveyance 
of the land, that there was no road running along from 
a northeasterly to a southwesterly direction diagonally 
across the quarter section involved, and it also appears 
of record that after the transfer had been made, and the 
mortgage given, and the deed turned over to the de- 
fendant, there was a regularly traveled and established 
highway running in the direction as mentioned. Then 
it was that defendant made his complaint to the plaintiff, 
who requested the defendant to pass a petition around 
for the purpose of causing the road to be vacated and 
changed along the section lines. This the defendant 
tried to do, but failed. The record shows that on April 
12, 1909, the petition before the supervisors to re-estab- 
lish and allow this road was filed, and the road was 
established from northeast to southwest, the same as it 
had been in 1900, and had been used at all times for 
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many years. Plaintiff claims that, because no damages 
were paid, the road is not a public highway, but the 
right, if any, to recover for the actual taking by the 
public before it was sold to defendant belongs to plain- 
tiff. Besides, in equity, he is not entitled to treat his 
guaranty as a nullity, aud defendant is entitled to coun- 
terclaim upon it. 

The record and evidence show conclusively that the 
road was not where it was guaranteed to be. The de- 
fendant declared in the beginning of the negotiations 
that, if the road ran diagonally he did not want the land. 
The guaranty and other inducements of plaintiff satis- 
fied defendant; now he is called upon to make his repre- 
sentations and guaranty good. 

The trial court in allowing a foreclosure of the mort- 
gage involved, and in allowing the counterclaim of 
$310.20, had ample evidence to sustain his position, and 
the same is just and equitable, and therefore 

AFFIRMED. 

SEepewick, J., coneurs in the conclusion. 


Dean, J., not sitting. 


Wituram Beck kT AL., APPELLEES, v. KATHERINE TRAPP 
ET AL., APPELLANTS. 


FILep NOVEMBER 1, 1919. No. 20568. 


1. Appeal: Time: Partition. Where there is a conflict as to title 
in partition proceedings, and issues are framed, a trial had, and 
a final decree quieting the title rendered, parties desiring to appeal 
from the decision on this question must do so within the statutory 
time after such decree is rendered. Peterson v. Damoude, 95 Neb. 
469. 


2. : : ORDER OF CONFIRMATION. In such case an appeal 
from an order of confirmation of sale, taken more than a year 
after the decree quieting title, does not bring up the issues as to 
title. 


3. : : Titte. And where the only controversy in such 


an appeal is upon the title, and not upon the partition proceedings, 
an appeal from the order of confirmation will be dismissed. 
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AppraL from the district court for Madison county: 
Anson A. WetcH, Jupce. Appeal dismissed. 


Harry A. Reese and Reed & Gill, for appellants. 
M. B. Foster and Dowling, Warner & Moyer, contra. 


Letton, J. 

This action was begun for the purpose of procuring 
a partition of certain real estate. The title of plain- 
tiffs to any interest in the land was denied by defend- 
ants. The-district court therefore ordered that hearing 
on the petition for partition be held in abeyance until 
the title was determined, and that pleadings upon that 
issue be filed. This was done by the filing of an amend- 
ed and supplemental petition, and of separate answers 
and replies. 

Trial was had upon the issue of title. The court 
found that plaintiffs were the owners of an interest in 
the lands, as they alleged inthe petition, quieted their 
title to the same, caused an accounting to be had of the 
rents and profits due them, and rendered judgment for 
the amount found due. It also ascertained and decreed 
the respective interests of defendants in the premises, 
and directed that the lands be partitioned. This de- 
eree was rendered on February 8, 1916. A commission 
was issued to a referee to make partition in accordance 
with the decree. He reported that partition could not 
be made without prejudice to the owners, and on May 
16, 1916, the land was ordered sold. On June 29, 1916, 
an appeal bond was filed, which recited the rendition 
of the decree; that upon a report of the referee that 
the lands could not be partitioned without damage to 
the estate, the court ordered them sold; and that de- 
fendants intend to appeal the case. The bond was con- 
ditioned to pay the condemnation money and costs, and 
against waste. 

On account of the threatened appeal, the referee 


took no action, and on September 26, 1916, plaintiffs 
103 Neb.—53. 
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moved the court to direct the referee to sell the land, 
and the court so directed. This was done, and the 
sale was confirmed on December 12, 1917. This ap- 
peal is from that decree. 

Defendants contend that this appeal, taken after the 
order of confirmation, is sufficient to warrant a review 
of the entire case, including the proceedings to deter- 
mine the title, while plaintiffs maintain that the appeal 
upon the question of title should not be entertained, 
because not taken within the time limited by the statute. 

The real controversy in this action is upon the ques- 
tion of title. The partition prayed for is only incidental. 
If the plaintiffs did not succeed in establishing their 
title, they would have no right to partition. Prior 
to 1914, the proper practice as to appeals in such cases 
was not clear. In Peterson v. Damoude, 95 Neb. 469, 
the method of procedure to be followed in the case of 
appeals in partition suits involving issues of title was 
considered, the former decisions of the court were 
reviewed and distinguished, and the proper rule laid 
down. In that case, as in this, the real controvérsy 
was upon the question of title, which depended upon 
the construction of a will, and partition was only in- 
cidental. An appeal was taken when the question of 
title was determined by decree and before partition. 
It is said in the opinion, after pointing out that in 
such proceedings there are three classes of cases: ‘‘The 
third class is where everything depends upon the title 
’ and the nature of the title, and where, when that .ques- 
tion is determined, the whole thing is determined. In 
such case there can be no doubt under the per curiam 
in the Sewall case that, when that question is determined, 
such determination is a final order, within the meaning 
of the statute, and is appealable.’’ After stating the 
proceedings and issues in that case, the opinion pro- 
ceeds: ‘‘The sole matter contested was the construc- 
tion and effect of the will; there being no contest as 
to the partition if the will is construed as the plain- 
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tiffs contend. This brings the case within the third 
class above indicated as the law is announced in Sewall 
wv. Whiton, 85 Neb. 478. The order construing the will 
determined the whole controversy. It follows that 
the order complained of is final, within the meaning of 
ihe statute, and the motion to dismiss the appeal is 
overruled.’’ 

The decree settling the question ‘of title in the case 
at bar ‘‘determined the whole controversy,’’ and the 
appeal should have been taken within the proper time 
from the rendition of that decree. To hold otherwise 
would result, in many cases, in unjustifiable delay. In 
this case the final determination was postponed by the in- 
terval of time elapsing between February 8, 1916, and 
December 12, 1917, a period of nearly two years. It is 
to the interest of the public as well as of the parties 
immediately concerned that such controversies be end- 
ed as speedily as the law will allow. We adhere to 
the rule laid down in the Peterson case. 

A motion for a new trial was filed on February 
10, 1916, and, so far as the record shows, was never 
ruled upon. No attempt seems to have been made to 
eall this motion up and have it passed upon, and no 
objection was made on the part of the defendants to 
the order appointing the referee, or to the sale or con- 
firmation on the ground that this motion was still 
pending. Under these circumstances, we think defend- 
ants waived any objection to the proceedings based 
upon the failure to rule upon this motion. The appeal, 
not having been taken in time, is dismissed. 


APPEAL DISMISSED. 
Sevewicx, J., not sitting. 
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Rosert D. O’Brien, appELLEE, v. Omar A. Coon, appEL- 
LANT. 


FiLtep NovEMBER 1, 1919. No. 20955, 


1. Trial: Instructions. The court properly refused an instruction 
which stated that the matters recited therein, which related to 
only a part of plaintiff’s cause of action, would, if believed by the 
jury, be a complete defense. 

2. Appeal: DamaceEs: EviIpENcE. A statement of the witness’ esti- 
mate in giving the amount of his damages is not alone sufficient to 
support a verdict; but allowing such statement after evidence of 
the witness of various items of damages is not necessarily preju- 
dicially erroneous, when the record shows conclusively that the 
verdict must have been based upon the items of damages so 
proved, and not of the incompetent estimate of the witness. 

3. Payment: Evipence. If money has been placed in the hands of a 
third person with which to satisfy plaintiff’s claim, the fact that 
plaintiff relied upon such deposit will not amount to a satisfaction, 
unless it appears that the plaintiff agreed to accept such arrange- 
ment and released defendant. 

4. Evidence: OFFER oF WritiIne. Merely offering a writing in evi- 
dence, not signed by the party to be charged, is not proof of its 
contents. 

5. Payment: EvipENce. If plaintiff had received the money deposited, 
it would have satisfied his claim. Evidence that he had not re- 
ceived the money was therefore competent. 

6. Appeal: PayMENT: Evipence. It was not prejudicial error to al- 
low evidence tending to show that there was in fact no money de- 
posited for plaintiff’s claim, since no money was paid him, and 
there was no competent evidence that he had agreed to accept the 
depositing of the money as satisfaction of his claim. 

7. Depositions: INcoMPETENCY: WaAIvER. If no objection is made to 
a deposition, and both parties read therefrom as evidence, neither 
party can thereafter object that the deposition was incompetent. 

8. Fraud: Evmenxce: ScFFicieNcy. The evidence referred to in the 
opinion is found to support the verdict. 


AppeaL from the district court for Cass county: 
James T. Beciey, Jupcr. Affirmed. 


Charles A. Robbins and C. E. Tefft, for appellant. 
D. O. Dwyer and A. L. Tidd, contra. 
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SEDGWICK, J. 

This defendant, as agent for the Tri-State Investment 
Company, contracted to sell to the plaintiff a section of 
land in Minnesota for $32,655. The plaintiff paid on the 
contract $2,000 at one time, and at another $1,000, and 
could not get title to the land under the contract. He 
brought this action against the defendant for dam- 
ages, alleging that the defendant procured him to enter 
into the contract by false and fraudulent statements 
and representations. He asked to recover the $3,000 
he had paid on the contract, with interest, and alleged 
that, relying upon the contract, he incurred other dam- 
ages, for which he sought also to recover. The de- 
fendant answered alleging a general denial of fraud 
on the part of the defendant; and that the plaintiff 
had a valid contract with the investment company de- 
scribed in the petition, and ‘‘had a just claim and cause 
of action against’’ a certain other agent of the company 
and against the company itself; and that there had been a 
‘*full compromise and settlement’’ of his cause of action 
through certain transactions with the investment com- 
pany and others. There was a verdict and judgment 
in favor of the plaintiff for $5,198.57, and the defend- 
ant has appealed. 

The land was owned by a woman in the Fast, and 
the investment company had no salable title in the 
land. The evidence was conflicting as to the statements 
and representations made by the defendant in procuring 
the contract. The plaintiff and his wife and daughter 
testified positively to the alleged representations of 
the defendant. This evidence was denied by the defend- 
ant, and possibly some discredit was thrown upon the 
testimony of plaintiff by another agent of the companv 
and perhaps some other witnesses. But as the plaintiff 
dealt with the defendant and relied upon him so far 
that he advanced this money before receiving any title 
or any satisfactory evidence of title, and in view of 
other circumstances in the case, it cannot be said that 


838 NEBRASKA REPORTS. LVon. 103 


O’Brien v. Coon. 


this finding was without sufficient support in the testi- 
mony. 

The defendant complains of the refusal of the court 
to give the jury an offered instruction in which it was 
said that the defendant would not be liable to the 
plaintiff if they found ‘‘that plaintiff was informed 
while on the land in controversy that it was owned 
by a lady in the East.’’ The $2,000 had been paid by 
the plaintiff relying upon these representations before 
he was ‘‘on the land,’’ and therefore the instruction 
would have been erroneous, if given. 

The defendant requested instructions to the effect 
that he would not be liable for expressions of opinion 
or belief as to what the company would do in complet- 
ing the contract ; but this point, so far as it is applicable 
in this case, appears to have been covered by the 
instructions given by the court. 

As an element of damage, the plaintiff alleged and 
testified that, relying upon the purchase of the land 
in questiou, he disposed of his farming interests in 
Nebraska, and was prevented from farming the coming 
season, and was damaged in at least the sum of $2,000. 
The defendant requested the court to instruct the jury 
that the evidence was not sufficient to entitle the plaintiff 
to recover damages. The plaintiff was asked the ques- 
tion: ‘‘You may state, Mr. O’Brien, from your knowl- 
edge of what you had been doing upon the farm the 
years before and at this time, what your damages were 
for the season of 1912, from being without a farm to 
cultivate.’’ This was objected to as incompetent, ir- 
relevant, and immaterial; no proper foundation laid. 
The objection was overruled, and he answered: ‘‘ Why, 
to the best of my knowledge I was damaged about 
$2,000.’’ It is objected that ‘‘what one ‘estimates’ or 
‘ealeulates’ or ‘thinks’ is not proper evidence of dam- 
ages.’’ It may be conceded that this answer of the wit- 
ness alone would not be a sufficient basis for estimat- 
ing damages. The defendant’s cross-examination of 
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the witness was not extensive. It appears to have been 
carefully caleulated to avoid showing actionable elements 
of damage; but it does appear from the cross-examina- 
tion that the plaintiff, relying upon this contract of 
purchase, went to Minnesota, taking ten horses with 
him and other p-operty; that the defendant paid at 
least a part of the plaintiff’s expenses while there. When 
this question was first asked, the court sustained the 
objection. The plaintiff then testified that he had been 
farming all his life; that he had four boys at home to 
help him; that he knew from experience what it was 
worth to have a farm to cultivate during the season; 
that he had farmed 240 acres during the past season, 
and since 1912. It appears that the jury did not rely 
upon the plaintiff’s estimate that these damages amount- 
ed to $2,000. The record shows that they did not allow 
more than $700 or $800 for these damages. The jury must 
have estimated that the expense of removing to Min- 
nesota and remaining there for some time, and the loss 
of time of the plaintiff and his help, could not have 
been less than $700, and we cannot say from what we 
have seen in this record that the evidence under the 
circumstances will not support such a conclusion. 
After the plaintiff had paid the $2,000 he obtained 
‘an abstract of title to the land, which. showed that 
the investment company had no title, and as he made 
the further payment of $1,000 afterwards, it is in- 
sisted that he could not have relied upon the represen- 
tation that the company owned the land. The plain- 
tiff testified that he called the defendant’s attention to 
the fact that the abstract showed that the company had . 
no title, and that the defendant assured him that the 
company had a deed from the owner of the land which 
would complete the title. This the defendant denies, 
and the fact that upon a former trial of this case the 
plaintiff upon cross-examination stated certain represen- 
tations that the defendant made to him after he had 
seen the abstract, and did not testify that the defendant 
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stated then that the company had a deed for the land, 
and the fact that the case upon a former hearing in 
this court had been reversed for a failure of evidence 
upon that point, it is contended so far discredits this 
testimony of the plaintiff that it should not have been 
believed by the jury. The defendant concedes that 
the abstract failed to show a title in the company, and 
that his attention was called to it, and that nevertheless 
he succeeded in obtaining another thousand dollars 
payment upon the contract. The cross-examination 
upon the former trial was not apparently intended to 
assist the plaintiff in bringing out the truth as to the 
matter, but rather was aimed at confusing the witness. 
There was in that cross-examination no direct statement 
of the witness that the defendant did not make such 
a representation. The cross-examination avoided chal- 
Jenging the witness’ attention to that particular fact. 
The plaintiff relied upon getting the land and paid this 
$1,000 upon that reliance. It was plainly the defendant’s 
conduct and general representations that caused this 
reliance of the plaintiff, and we cannot say from all this 
evidence that the jury was clearly wrong in believing | 
the plaintiff’s evidence that this statement was made 
by the defendant. 

There was-evidence that an agent of this company 
had left with one Matters money and property with 
which to satisfy the plaintiff’s claim against the com- 
pany, and that Matters had agreed to pay the money 
and property to the plaintiff. The defendant made 
a claim against the investment company, and in an ac- 
tion against the company attempted to garnish this 
money and property in the hands of Matters. It ap- 
pears that Matters answered that he held it for this 
plaintiff. It is now claimed that if Matters held the 
money and property in trust for the payment of the 
plaintiff’s claim, and the plaintiff had relied upon the 
arrangement, the money and property belonged to the 
plaintiff, which would discharge his claim except as 
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against Matters; but this would not necessarily be true. 
The plaintiff might rely upon the arrangement placing 
money in the hands of Matters for his claim, and, un- 
less he agreed with the defendant or the company to 
release them and hold Matters, the fact that he expected 
that ‘Matters would pay his claim would not discharge 
his claim against the defendant and the company. 
Matters might defend against the garnishment by show- 
ing that he ought to pay the money to this plaintiff, 
that it was deposited with him for that purpose, and 
yet that of itself would not satisfy the plaintiff’s claim. 
The transaction might amount to an equitable assign- 
ment of the money as security for plaintiff’s claim, 
and it appears to have been so regarded. It is contended 
that the plaintiff expressed satisfaction with the ar- 
rangement depositing the money with Matters, and 
requested the defendant to release his garnishment 
proceedings; but this would merely amount to saying 
that he expected Matters to pay his claim, and that he 
believed that the release of the garnishment would 
hasten the payment of his claim. 

It is further contended that the plaintiff agreed 
with the defendant that, if he would release his pro- 
ceeding against Matters, he (the plaintiff) would look 
to Matters only for the payment of his claim, and 
that the defendant did release his claim upon that un- 
derstanding. This would amount to the satisfaction 
of the plaintiff’s claim so far as the defendant was 
concerned. A typewritten letter addressed to the in- 
vestment company with the plaintiff’s name attached 
in typewriting, but without the plaintiff’s signature, 
was offered in evidence by the defendant. The letter, 
after speaking of the defendant and others dismissing 
their attachment against the money supposed to be in 
the hands of Matters, contains the statement: ‘‘If 
they dismiss their suits, I will never bother you any 
more about it. I will make my own settlement with 
Mr. Matters.’? The defendant in the brief says that 


842 NEBRASKA REPORTS. LVox. 103 


O’Brien v. Coon. 


the plaintiff ‘‘expressly agreed that, if Coon would 
‘release Matters, he would look to Matters only, ‘and 
never bother you any more about it,’’’ and refers to 
this typewritten letter. The letter as contained in the 
record shows that it was on Matters’ letter paper, and 
of course, as it turns out that Matters never , paid 
this money to anybody, he was interested in having the 
garnishment proceeding dismissed. Under such circum- 
stances the defendant is hardly justified in making these 
statements in a brief, without showing that the letter 
was authorized by the plaintiff, and even without show- 
ing that it was ever received in evidence. There is 
no reference in the brief to any part of the record that 
shows that this letter was received in evidence by the 
court, or that it ought to have been received. 

The defendant complains that plaintiff was permit- 
ted to testify that he had not received from Matters the 
money and property which Matters had promised to 
pay him. Of course, on the theory that he had not 
released the defendant from liability to him, it was in- 
cumbent upon the plaintiff to show that he had not re- 
ceived the money from Matters, or any other source, and 
this evidence would be competent. The contention that 
the defendant was prejudiced by admitting Matters’ 
testimony that he had been defrauded by Towne, and 
therefore that he did not owe the money, and other 
similar testimony, is not well taken, because it is wholly 
immaterial whether Matters had the money or not, 
since Matters did not pay the money, and there was 
no evidence that the plaintiff had agreed to accept 
Matters in lieu of the defendant and the investment 
company as his debtor. 

The defendant attempted to impeach Matters by 
showing that he had been convicted of a felony after 
his deposition had been taken: which contained his 
testimony. In the plaintiff’s brief it is stated that the 
defendant made no objection to this deposition when 
it was offered, and that the defendant himself offered 
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and read parts of the deposition to the jury. “We have 
not found anything in the record, nor any suggestions 
in the defendant’s brief, refuting these statements. 

On the former appeal to this court the judgment 
was reversed because of insufficiency of evidence in 
regard to the second payment of the thousand dollars. 
Upon the second trial this evidence was supplied, and 
we do not find that the alleged errors pointed out and 
discussed in the briefs are of such a character as to 
require a reversal.. 

The judgment of the district court is 

AFFIRMED, 


AwpricH, J., concurs in the conclusion. 
CornisH, J., dissents. 


Rose, J., not sitting. 


JoHn M. BENNETT, APPELLEE, v. ASEPH W. WINEGAR, 
APPELLANT. 


FiLep NoveMBER 1, 1919. No. 20480. 


1. Mortgages: APPLICATION FOR DEFICIENCY JUDGMENT. An applica- 
tion for a deficiency judgment that is treated as a continuation of 
the original mortgage foreclosure action does not come within the 
meaning of section 8257, Rev. St. 1913, which provides that such 
proceeding must first be authorized by the court. 

2. Names. Under the rule of idem sonans, the name “Asa W. Wine- 
gar,’ when used in a notice of service by publication in a fore 
closure action, is sufficient to confer jurisdiction upon the court 
to determine the rights of one whose real name is “Aseph W. 
Winegar.” 


Appgat from the district court for Lancaster county: 
Witiarp E. Stewart, Jupce. Affirmed. 


E. J. Clements and A. L. Chase, for appellant. 


Fawcett, Mockett & Walford and W. T. Thompson, 
contra. 
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Dean, J. 

This is an application to recover a deficiency judgment 
in a foreclosure case on a second mortgage, owned by 
plaintiff; the first mortgage and costs only having 
been paid from the proceeds of the sale under execution 
of the mortgaged real estate. In this proceeding plain- 
tiff recovered ‘‘$1,821.74 as a deficiency judgment.’’ 
Defendant Winegar appealed. 

These are the facts in brief: In July, 1913, Edward 
P. Bennett was the owner of the real estate in suit, 
on which the Security Investment Company, herein- 
after called the company, held a first mortgage of 
$3,000, and John M. Bennett held a second mortgage 
of $1,500. In the same month A. W. Winegar bought 
the real estate from Edward P. Bennett, and as a 
part of the purchase price Winegar assumed and 
agreed to pay both mortgages, but failed to do so. 
Soon thereafter Winegar left the state and became a 
resident of Colorado. In May, 1914, John M. Bennett 
hegan a suit to foreclose his second mortgage, but 
did not make the company a party. Service in that 
case was had on Winegar by publication. In Septem- 
ber following the company began a separate action to 
foreclose its first mortgage. Later the actions were 
consolidated, tried together, and, the priority of liens 
being established, the mortgaged property was sold 
by the sheriff under execution, and, as noted, the first 
mortgage lien and costs only were satisfied. Subse- 
quently John M. Bennett, having recovered no part of 
his mortgage debt, began an independent action against 
Winegar to recover a deficiency judgment; personal 
service being obtained on him in Lancaster county. Wine- 
gar moved to have the suit transferred from the equity 
to the law docket. His motion was overruled, the court 
properly treating the proceeding as a continuation of 
the original foreclosure case. 

. Defendant Winegar contends that in view of section 
8257, Rev. St. 1913, Bennett could not maintain an in- 
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dependent ’action for the recovery of a deficiency judg- 
ment without leave of court; but the court having 
treated the proceeding as a continuation of the original 
foreclosure case, we think his objection is without merit. 

Defendant also argues that the notice of the fore- 
closure suit by John M. Bennett was defective, in 
that the published notice named ‘‘Asa W. Winegar’’ 
as a defendant. He maintains that his name is not 
‘*Asa,’’ but ‘‘Aseph,’’ and that the court did not there- 
fore acquire jurisdiction to foreclose him of his rights. ~ 
Considerable testimony was taken on this point, but 
it seems to be clearly established that in his boyhood 
days and young manhood Winegar was known as “ Asa.’’ 
It was disclosed that his name appeared in the city 
directory for 1915 as ‘‘Asa.’’ In his answer, in the 
present proceeding, in which he appeared generally, and 
in a motion filed by him, his name appears in the caption 
as ‘‘Asa.’’?’ The answer refers to him repeatedly by 
that name. While the court found specifically that 
his real name was ‘‘Aseph,’’ we do not count this a 
matter of importance, because the difference in the 
pronunciation of ‘‘Asa’’ and ‘‘Aseph”’ is so slight that 
one can scarcely tell from the pronunciation which 
name the speaker is using. We sce no reason why the 
rule of tdem sonans should not apply to a case involv- 
ing service by publication. Kuhn v. Kilmer, 16 Neb. 699; 
Clifford v. Thun, 74 Neb. 831, citing Lane v. Innes, 43 
Minn. 137; 19 R. C. L. pp. 1334, 1335, sees. 12. 13. In 
Puckett v. Hetzer, 82 Kan. 726, it is said: ‘‘Perfect 
identity of sound is not required.’’ Under the circum- 
stances of the present case, we do not think the varia- 
tion is sufficient to void the service. 

Finding no reversible error, the judgment is 

AFFIRMED. 
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SratE, EX REL. Hart J. HapsEnh, APPELLANT, v. FREDERICK 
A. PUTNAM ET AL., APPELLEES. 


Fitep Novemrer 1, 1919. No. 21033. 


Mandamus: Scnoots: JuvaMENT For DamacEs. Current wages earned 
by a school-teacher should be paid by warrant on the teachers’ 
fund. But a judgment for damages for breach of contract pre- 
venting the plaintiff from earning wages in the former year 
must be collected by special levy. Mandamus will not lie to com- 
pel the issuance of a warrant upon the current funds of a 
school district to pay such judgment. 


AppraL from the district court for Boyd county: 
Rosert R. Dickson, JupcE. Affirmed. 


Burkett, Wilson & Brown, for appellant. 
F. A. Putnam, C. M. Ball, Jr., and J. N. Fuller, contra. 


AuprIcH, J. 

Plaintiff was employed by the defendant school dis- 
trict as superintendent of its schools. The district hav- 
ing refused to pay him, he began an action against the 
district and recovered a judgment, and he is now a regu- 
lar judgment creditor of the district. This action in 
mandamus was commenced by him to compel the board 
of education of defendant district to issue a warrant on 
the general fund of the district in satisfaction of his 
judgment. Defendant demurred to his petition and it 
was sustained, and plaintiff appealed. 

The law of this state is that a teachers’ fund con- 
stitutes what is known as a ‘‘coutinuing fund,’’ and 
teachers’ wages become a charge upon this fund, wheth. 
er there is any money in the treasury or not. State v. 
Gardner, T9 Neb. 101. But section 6464, Rev. St. 1913, 
provides: 

‘‘Whenever any judgment shall be obtained in any 
court of competent jurisdiction in this state for the 
payment of a sum of money against any county, town- 


Vor. 103] SEPTEMBER TERM, 1919. S47 


State, ex rel. Hadsell, v. Putnam. 


ship, school district, road district, town or city board of 
education, or against any municipal corporation, or 
when any such judgment has been recovered and now 
remains unpaid, it shall be the duty of the county 
-board, school district board of education, city council 
or other corporate officers, as the case may require, 
to make provisions for the prompt payment of the 
same.”’ 

Section 6465 provides: ‘‘If the amount of revenue de- 
rived from taxes levied and collected for ordinary pur- 
poses shall be insufficient to meet and pay the current 
expenses for the year in which the levy is made, and 
also to pay the judgment remaining unpaid, it shall 
be the duty of the proper officers of the corporation, 
against which any such judgments shall have been ob- 
tained and remain unsatisfied, to at once proceed and 
levy and collect a sufficient amount of money to pay 
off and discharge such judgments.’’ 

The tax is to be levied and collected ‘‘in the same 
manner and at the same time provided by law for the 
collection of other taxes.’’? Section 6466. The statute 
distinguishes between ‘‘current expenses’? and ‘‘the 
special tax herein provided for, for the payment of 
judgments. ’’ 

Section 6468 provides for mandamus to compel the 
officers ‘‘to so levy and collect the tax necessary to 
pay off such judgment * * * after request made 
by the owner or any person having an interest therein, 
* * * he or they having such interest may apply 
to the district court of the county in which the judg- 
ment is obtained, or to the judge thereof in vacation, 
for a writ of mandamus to compel the proper officers 
to proceed to collect the necessary amount of money 
to pay off such indebtedness, as provided in this article, 

* * and the proceedings to be had in the premises 
shall conform to the rules and practice of the court, 
and the laws in such cases made and provided.” 


@ 
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These statutory provisions make it plain as to how 
judgments against a school district may be collected; 
especially is this true when such judgment is for dam- 
ages for refusing to allow the plaintiff to earn wages 
as a school-teacher, as in this case. 

Current wages earned by a school-teacher should 
be paid by warrant on the teachers’ fund, as was held 
in State v. Gardner, 79 Neb. 101. But a judgment for 
damages for breach of contract preventing the plain- 
tiff from earning wages in a former year, must be 
collected by special levy, as is clearly provided in the 
statutes above quoted. The district court was right 
in refusing to compel the payment of this judgment 
by warrant on the current teachers’ fund. 

AFFIRMED, 


Frep C. Rurup, APPELLEE, v. Joun N. KiuzErR, APPELLANT, 
Firep NovEMBER 15, 1919. No. 20181. 


Highways: Destruction oF Hroge: INJUNCTION: EvipeNce. Suit to 
enjoin a road overseer from cutting down and removing a hedge, 
claimed by the overseer to be an encroachment upon the public 
highway. Evidence examined, and held to support the decree of 
the trial court. 


AppEaL from the district court for Seward county: 
Epwarp El). Goop, Jupcr. Affirmed. 


Thomas, Vail & Stoner, for appellant. 
R.R. Schick and McKulip & Barth, contra. 


Morrissey, C. J. 

Defendant appeals from a decree of the district 
court for Seward county, enjoining him as road over- 
seer from cutting down and removing a hedge on or 
near the north boundary line of a quarter section of 
land owned by plaintiff. The controlling question is 
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whether this hedge is an encroachment upon the public 
highway. 

Many questions of law, based upon the record of 
the proceedings had in the opening of the road, are 
presented in the briefs; but, having reached the con- 
clusion that the decree of the district court must be 
affirmed regardless of these questions, it is unnecessary 
to discuss or determine the questions of law presented. 
Plaintiff alleges that the hedge is along the line sepa- 
rating his land from the public highway, and that defend- 
aut threatens to cut it down and remove it. Defendant 
denies that the hedge is on the line, alleges that it is 
an encroachment on the public highway, and claims the 
right to remove it. 

Proceedings to open the road were had in 1872, and 
from that time down to the present the public has con- 
tinuously occupied and used a strip of ground along the 
north side of plaintiff’s land as a highway. There is 
some dispute as to the time when the hedge was planted. 
The trial court found that it was planted in 1884 or 
1885, while plaintiff appears to claim that there was a 
hedge planted at an earlier date. However that may 
be, the evidence supports the finding as to the planting 
of the hedge in question, and it fails to show that 
the public ever actually used the land on which the 
hedge stands. In this state of the record, the burden 
was on defendant to show that the hedge encroached 
upon the highway. 

A survey was made at the instance of the road dis- 
trict by a young man who had taken some work in 
civil engineering at the University of Nebraska, but 
who had not completed the requirements for a degree. 
Prior to doing this work, he had had little, if any, ex- 
perience as a practical engineer.or surveyor. It would 
serve no useful purpose to. set out his testimony at 
length. It has been reviewed by the court, and wholly 
fails to show the definite location of the true section 


line. It shows that he was unable to find the original 
103 Neb.—54. 
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government monument -at the northeast corner of plain- 
tiff’s land, but by means of the original field notes, 
and by a monument found approximately a mile to 
the south and another found approximately a mile to 
the north, he undertook to relocate the corners at 
plaintiff’s land. If this location could be accepted as 
correct, perhaps we might say that plaintiff’s hedge is an 
encroachment upon the highway; but in the course of 
his testimony the surveyor says that he is quite certain 
that the road was not originally laid along the line 
where by his survey he undertook to locate it, and that 
it is quite possible ‘‘that the original stone was north 
of the stone we located.”’ 

Tt is said in the brief of defendant that this indefinite 
statement does not show whether the variance is ‘‘a 
matter of inches or yards,’’ and. it is argued that, 
where the original monument cannot be found, it is 
rare that a surveyor can definitely and accurately lo- 
cate the spot where it was placed by the original sur- 
veyor. This is undoubtedly true; but it is also true 
that the original location must be determined with a 
reasonable degree of certainty, especially in cases like 
this where a hedge has been planted and permitted to 
remain for more than thirty years, all parties appear- 
ing to regard it as standing upon the line of the high- 
way. 

The evidence fully supports the decree entered, and 
the judgment is 

AFFIRMED. 

Ross, J., not sitting. 


Emma C. Barrett, APPELLANT, v. SELDEN-BRECK Con- 
STRUCTION COMPANY, APPELLEE. 


Fitep NovEMBER 15, 1919. No. 21061. 


1. Master and Servant: InnepenpeENT Contractor. The right to su- 
pervise, control, and direct the work is one of the tests for de- 
termining whether a person is an independent contractor or an 
employee, but it is not the sole and only test. 
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2. 


: WorRKMEN’S COMPENSATION AcT. One who takes 
contracts for cleaning and pointing the walls of brick buildings, 
agreeing to furnish his own tools, scaffolding, and material, to 
employ his own help, keep his own time, to furnish workmen’s com- 
pensation insurance for the workers whom he employs, who is 
under no obligation to do the work in person, who is paid on 
weekly estimate 50 ver cent. of the value of the work done, the 
balance being reserved until the completion or acceptance of the 
work, is an independent contractor, and not an employee, under 
the workmen’s compensation act. 


AppEat from the district court for Douglas county: 
ALEXANDER C. Troup, JupcE. Affirmed. 


John M. Berger and J. C. Kinsler, for appellant. 
Smith, Schall & Howell, contra. 


Lerron, J. 

This is an appeal from a judgment of the district 
court dismissing an award made by the compensation 
commissioner ‘to plaintiff on account of the death of 
her husband. The district court found: ‘That at the 
time of receiving the injuries resulting in his death, the 
said Albert J. Barrett was a subcontractor under the 
Selden-Breck Construction Company, appellant herein, 
and was an indepeudent contractor with the said Selden- 
Breck Construction Company * * * in the con- 
struction of the building upon which the said Albert J. 
Barrett was working at the time the injuries were re- 
ceived by him which resulted in his death.”’ 

Selden-Breck Construction Company was engaged in 
constructing a large brick building in Omaha, known as 
the Conant Hotel, or Wolf-Hiller building. 

At the time the accident occurred, Barrett was wash- 
ing down the building and pointing up the joints. He 
was assisted by a workman whom he employed. The 
men were standing upon a scaffold which was attached 
to the building by ropes and pulleys. The scaffold was 
about 16 feet long, and the manner of doing the work 
was to start upon the top of the building and wash 
down a section the width of the scaffold, or about 16 
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and fell to the street. The vice-president and general 
manager of the company testified that, prior to the 
construction of this building, Mr. Barrett had the con- 
tract for the washing down and pointing of the out- 
side brick walls of the building when it was practically 
completed, and produced the following letter: 
“March 29th, 1918. 

“Re Wolf-Hiller Building. 

“Mr. A. J. Barrett, 649 Franklin Avenue, Council 
Bluffs, Towa. 

“Dear Sir: We hereby accept your verbal proposi- 
tion to clean down all the brickwork and clean and point 
all the stone and terra cotta work in the Conant Hotel 
building, 16th & Harney streets, Omaha, Nebraska, 
for the sum of four hundred and no/100 ($400) dol- 
lars. Work to be started at once and to be carried for- 
ward as rapidly as conditions will permit. Payment 
to be made each week covering 50 per cent. of the valuc 
of the work completed that week. 

‘‘You hereby agree during the eontinuance of the 
work done by you under this contract, also extra work 
in connection therewith, to maintain liability and work- 
men’s compensation insurance in a sufficient amount to 
protect you and us from any liability or damage on 
account of injuries suffered by any of yoar employees, 
ineluding any liability or damage which may arise by 
virtue of any statute now in force or which may here- 
after be enacted. 

‘‘This letter with your signature attached below shall 
constitute a contract between us, it being understood that 
you will not sublet or assign any portion of the work 
without our written consent. 

‘“Yours very truly, 
‘‘SELDENSBRECK CONSTRUCTION Co., 
“By C. R. Vaucun. 
‘‘Accepted by A. J. Barrert.’’ 

Barrett furnished the scaffolding, ropes, pulleys, tools, 

and material, such as mortar, acid and water for the 
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work. When help was necessary, he employed and paid 
for it himself. The words ‘‘extra work’’ used in the 
contract meant cleaning and pointing a larger portion 
of the walls of the building than described in the speci- 
fications, and if it was necessary to remove or replace 
a part of the cornice, or broken brick or stonework, 
this was also ‘‘extra work.”’ 

The superintendent of the brickwork upon the build- 
ing testified that it was his duty to oversee the work, in- 
cluding cleaning and pointing of the walls. The witness 
testified that, if he saw that Barrett was doing a 
‘streaky job,’’ he would call his attention to it, that 
he had no authority to make him do it over, it would 
be left to the architect, but it would have to be satis- 
factory before the work would be accepted. He also 
testified that if Barrett had replaced brick, or done 
other extra work of that nature, the superintendent 
would inspect it, and either accept it or report to the 
office. 

Plaintiff insists that the test for determining whether 
one person is the employee of another, or is an independ- 
ent contractor, is whether the employer possessed the 
power to control the workmen in the transaction out of ° 
which the injury arose, and that the evidence in this 
case shows that the construction company had full pow- 
er at all times to inspect, supervise, and control the 
workmen, and the manner of its performance. 

He argues that because the contract provided for | 
‘fextra work,’’ and it was shown that the extra work 
might consist of removing defective brick, or stone, or 
terra cotta, and replacing the same to the satisfaction of 
the principal contractor, or the architect, and since 
with regard to such work, if it should be required, Bar- 
ret would be under the direction of the superintendent 
of the building, the contractor, or the architect, he was 
a workman doing piecework. It was shown that there 
was no ‘‘extra work’’ of this nature on this building. 
Moreover, the proof was that, if such extra work had 
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been performed, it would have been paid for on what 
is termed a cost plus basis; that is, the cost of the ma- 
terial and labor with a percentage added for the con- 
tractor’s profit. This is not an unusual method of con- 
tracting even for large undertakings. Jt is a matter 
of public knowledge that the government in recent 
years adopted this method of paying contractors in 
many instances, and the criticism was freely made 
that such contracts were much to the benefit of the con- 
tractors. The work which Barrett agreed to do was 
provided for in the specifications for the building. 
The principal contractor, or the architect, was to decide 
whether the work conformed to the specifications, and 
had the right to criticise defective work and suggest 
that it be remedied. Plaintiff showed that the superin- 
tendent of the building often looked at the work which 
was being done to see that the work was all right; but 
it was also shown that, if the work was not according 
to the specifications, the superintendent would call it to 
the attention of the contractor, who would take the 
matter up with Barrett and see that the work was 
performed according to the contract. It was also shown 
that the contractor did not keep the time of a man em- 
ployed by Barrett on the job; that Barrett began and 
quit work at such times as suited his own convenience; 
that Barrett was paid upon estimates at the end of 
each week only 50 per cent. of the estimated price for 
the work performed until the job was finished and ac- 
cepted, and it was his duty to insure his employees un- 
der the compensation act. 

The right to supervise, control, and direct the work is 
one of the tests for determining the nature of the rela- 
tion which exists, but it is not, as plaintiff seems to 
contend, the sole test. The owner or principal con- 
tractor has the right to see that the contract is being 
carried out in conformity with the specifications, and 
seasonably to call defects to the attention of the sub- 
contractor. 14 R. C. L. 68, see. 4. 
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It is quite often difficult to distinguish between the 
relation of employee and independent contractor. There 
is no one criterion known to the law, but several ele- 
ments may enter into the determination. A test is 
whether the contract requires the work to be done by 
the particular person contracting, or whether his per- 
sonal services are not required, and any person whom 
he may employ may, under the agreement, do the job. 
In Rheinwald v. Builders Brick & Supply Co., 168 App. 
Div. (N. Y.) 425, a sign painter who agreed to paint 
signs for a specific sum, furnishing his own material and 
doing the work himself, and guaranteeing the work 
for four years, was held by the compensation commis- 
sion to be an independent contractor; but on appeal he 
was held, by a divided court, to be an employee. The 
case is interesting as pointing out distinctions. In the 
opinion of the court it is shown that it was contemplated 
by both Rheinwald and his employer that he would do 
all ‘the work personally, and he had no assistants, on 
whose labor he made a profit. He personally performed 
every detail of work for which he was paid, and the 
record indicates that both understood that full rights 
of control and direction were reserved to and ordinarily 
exercised by the employer. ‘‘Rheinwald really was a 
worker; the sum he received for his painting was in an 
economic sense wages, and not profits; he had no helpers, 
on whose work he made a profit; he was not an em- 
ployer, with employees whom it was his duty to insure 
under the act; he personally performed all the work; 
it was contemplated by the employer that he would; 
and the employer had at least potential control, direction, 
and supervision of all the work Rheinwald did at his 
trade for the respondent.’’ 

That case seems to be the converse of this. The 
contract is silent as to requirement that the work shall 
be performed by Barrett personally. The evidence 
shows that he did not do such work for Selden-Breck 
Company alone, but that he had cleaned and pointed 
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buildings for other contractors. The fact that after 
Barrett’s death his workman was paid his carned wages 
hy the contractor is not of much moment, since it is 
shown it was done because, otherwise, the man had a 
right to file a lien on the building, and he had requested 
ithe payment before it was made. Under the facts Bar- 
ret was not a workman doing piccework, as plaintiff 
contends. 

We have examined many decisions of courts and com- 
pensation commissions, ‘and are satisfied that no one fact 
can be relied upon as a test or criterion, but the nature 
of the relation must be determined from all the evidence. 
The finding and judgment of the district court are sup- 
ported by the evidence. 

AFFIRMED. 


Sepewick and Atpricu, JJ., not sitting. 


Eiuias F. Dancer, APPELLEE, v. Epwarp P. Meyers, aPPEL- 
LANT, 
Cartes J. COLLINS, APPELLANT, v. Rurus Haney Ef AL, 
APPELLEES. 

Meyers Lanp & CatrLe ComMpany, APPELLEE, v. Roy F. 
DaNcER, APPELLANT. 

Meyers Lanp & Catrte Company, APPELLANT, v. ERNEST 
EK. Haupt, APPELLEE, - 


FiLtep NoveMBER 15, 1919. No. 20382. 


Boundaries: OxicINAL CoRNERS: EvIDENCE. A government resurvey au- 
thorized by act of congress for the purpose of relocating and re- 
storing lost or obliterated corners is evidence that the original 
corners are at the places relocated, but such evidence may be 
overturned by more convincing evidence that the original corners 
were in fact elsewhere. 


AppreaL from the district court for Arthur county: 
Wiiiram H. Westover, Jupcr. Affirmed. 


Mitchell & Gantz, for Edward P. Meyers et al. 
Daniel F. Osgood, for Elias F. Dancer et al. 
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Ross, J. 

Four cases were consolidated below for the purpose 
of trial, and there is an appeal in each case. 1]n the first 
ease Klias F. Dancer is plaintiff and Kdward P. Meyers 
is defendant. They own adjoining lands in sections 14 
and 23, township 20, range 38, in Arthur county, and 
are disputing about the boundary between their posses- 
sions. Each claims the same strip of land and seeks 
by his pleadings and proofs to have the title thereto 
quieted in himself and to have his rights, when thus 
established, protected by an injunction against the 
other. The trial court found generally in favor of 
plaintiff and entered a decree against defendant, who 
has appealed. 

In the second case Charles J. Collins is plaintiff and 
Rufus Haney is defendant. They own adjoining lands 
in sections 7 and 8, township 20, range 37, in Arthur 
county, and are disputing about the boundary between 
their possessions. Hach claims the same strip of land 
and seeks by his pleadings and proofs to have-his title 
thereto quieted in himself and to have his rights, when 
thus established, protected by an injunction against the 
other. ‘he trial court found generally in favor of 
defendant and entered a decree against plaintiff, who 
has appealed. 

In the third case the Meyers Land & Cattle Company 
is plaintiff and Roy F. Dancer is defendant. They own 
adjoining lands in Arthur county. The action is eject- 
ment for lands in sections 13 and 24, township 20, range 
38, and in section 19, township 20, range 37. The answer 
was a general denial. The parties waived a trial by 
jury. The findings and judgment were in favor of plain- 
tiff, and defendant has appealed. 

In the fourth case the Meyers Land & Cattle Com- 
pany is plaintiff and Ernest EK. Haupt is defendant. 
They own adjoining lands in Arthur county. The ac- 
tion is ejectment for lands in section 34, township 20, 
range 37. The answer was a general denial. The 
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parties waived a trial by jury. The findings and judg- 
ment were in favor of defendant, and plaintiff has ap- 
pealed. 

The principal issues of fact presented and tried in- 
volved the location of government corners according 
to the original survey of the townships in 1876. These 
corners are necessary to the defining of the sections 
and the quarter sections owned by the parties. The 
corners in controversy were subjects of disagreement 
among the early settlers, and the controversy extends 
to present landowners. Under an act of congress ap- 
proved March 3, 1909 (35 U. S. St. at Large, p. 845, 
ch. 271) and amended June 25, 1910 (36 U. S. St. at 
Large, resolution 49, p. 884), a resurvey or retrace- 
ment of the original survey was made by government 
surveyors in 1912 and 1913 for the purpose of relocating 
and restoring lost or obliterated corners. One set of 
litigants contends that the government surveyors who 
retraced the original government survey of township 
20, range 37, and township 20, range 38, Arthur county, 
found and restored the original government corner 
at the southwest corner of section 16, township 20, 
range 37, and at the southwest corner of section 36, 
township 20, range 38. This is controverted by another 
set of litigants. The evidence relating to the location 
of these original corners is conflicting and too volumin- 
ous for detailed narration in an opinion. The trial 
court found that the original government corner at the 
southwest corner of section 36, township 20, range 38, 
Arthur county, was in fact at the place designated by the 
resurvey or retracement. This finding is challenged as 
contrary to the evidence. Upon a consideration of all 
of the proofs, however, the finding s.eiuy to be correct. 
It is supported by the result of the resurvey itself 
which, having been made by competent officers under 
authority conferred by an act of congress, is evidence 
of the proper relocation. There is also competent oral 
testimony of government surveyors who assisted in 
restoring the corner, tending to show that they had 
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found at that place physical evidence of the original 
location, corresponding to the topographical features 
described in the original government field notes. In 
addition, there is testimony tending to show that the 
corner as restored had been observed before the sur- 
face indications of the original pits and mound had 
been obliterated. The findings as to this corner are 
adopted on appeal as being supported by a preponder- 
ance of the evidence. 

The trial court, however, took a different view of 
the testimony relating to the place designated in the 
retracement as the southwest corner of section 16, 
township 20, range 37, and held that the original govern- 
ment corner was about 80 rods farther east. This 
finding is also challenged. While the resurvey is evi- 
dence tending to prove that the corner as relocated is an 
original government corner, the contrary may be 
shown by conflicting evidence of a more convincing 
nature. Many witnesses, including early settlers and 
local surveyors, testified in substance that they had 
seen the original government corner while it could be 
indentified by the original pits and mound made by the 
original government surveyors, and that it was not at 
the place indicated by the resurvey. The original loca- 
tion described by these witnesses was found by the 
trial court to be the original government corner. The 
evidence shows further that it had been selected by 
many of the early settlers as a starting place in survey- 
ing their homesteads, and that it has been generally 
recognized since as a government corner. The compe- 
tent evidence of this character seems to overturn the 
evidence of a different import. The findings of the 
trial court in each of the four cases consolidated are 
found to be the proper deductions from the evidence . 
and are adopted as correct. The government corners 
in dispute are definitely described in the decrees and 
accompanying plats in the district court, and as thus 
established there is an affirmance in each case. 

AFFIRMED. 
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The following opinion on motion for rehearing was 
filed January 31, 1920. Rehearing denied. 


Per Curiam. 

Motions for rehearing overruled and affirmance of the 
judgment in each case adhered to, but permission is 
granted to any party to a judgment to apply to the 
district court to correct in such judgment clerical errors 
in descriptions of land, if any such error there be. 


REUEARING DENIED. 


Enizaseta Hammonp, APPELLEE, v. WILLIAM V. Hammonn, 
APPELLANT. 


FILED NovEMBER 15, 1919. No. 21170. 


1. Divorce: Drcree: Mopirication: Custopy oF CHILD. In a decree 
of divorce, a provision for the temporary custody of a child until 
the further order of the court may be modified on motion, 


2. Appeal: Faccre To PLEAD Facts, In a suit in equity, a decree, re- 
sponding to issues fairly raised, fully tried and properly decided 
under allegations of a petition filed by defendant, will not be 
reversed oll appeal merely because plaintiff in the first instance 
failed to plead facts, the denial of which would raise such issues. 


3. Divorce: Custopy oF CuHitp. In determining the custody of an 
infant child, the best interest of the child is the controlling con- 
sideration, 


AppgaL from the district court for Douglas county: 
ALExanpEeR C. Troup, Jupce. Affirmed. 


M. O. Cunningham, for appellant. 
Sutton, McKenzie, Cox & Harris, contra. 


Ross, J. 
This is a controversy over the custody of a child named 
William W. Hammond, who was born in Omaha, June 
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26, 1918. Plaintiff is the mother and defendant the 
father of the child. The action is one for divorce on 
the ground of extreme cruelty. A decree in favor of 
plaintiff was rendered January 14, 1919, and the custody 
of the child was committed to defendant’s mother, 
Katherine Hammond, until the further order of the 
court. On motion filed by plaintiff May 20, 1919, the 
trial court modified the original decree July 12, 1919, 
and committed the care and custody of the child to 
plaintiff, the modification being in the following form: 

“This cause ‘came on to be heard on motion of plain- 
tiff to modify the decree as to the possession of William 
W. Hammond; and the court, having heard the evidence, 
and being fully advised, finds the plaintiff is entitled 
to the custody and possession of said child, subject 
only to the right of the defendant to visit said child 
at all reasonable times and places; and said defendant 
be and he is hereby ordered to deliver the custody and 
possession of said child to the plaintiff.’’ 

Defendant petitioned the trial court July 14, 1919, 
to set aside this order, alleging that it was entered 
without petition or notice, and that plaintiff was not 
a proper person to have the care and-custody of the 
child. Upon a trial of the issues raised by the peti- 
tion and a denial of the allegations thereof, the modifi- 
cation was allowed to stand and the petition of defend- 
ant was dismissed. From that judgment he has appealed. 

Defendant argues that the trial court, on a mere mo- 
tion by plaintiff, without notice, did not, have jurisdic- 
tion to modify the decree by changing the custody of 
the child. In the action for divorce the record shows: 

‘“‘The court finds ever since said marriage the said 
plaintiff has conducted herself toward the defendant 
as a faithful, chaste and obedient wife. 

‘“‘The court further finds the defendant, without any 
excuse or provocation therefor, has been guilty of ex- 
treme cruelty toward plaintiff. 
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‘<The court further finds the plaintiff has not fully 
recovered from her sickness growing out of the birth 
of said child, and for the present, and until the furtier 
order of the court, the said Katherine Hammond is to 
continue to have the care and custody of said child.’ 

For the purpose of a ‘‘further order’’ on the ques- 
tion of custody, the case was pending when the district 
court modified the decree. The record shows on its 
face that the child had been left with his grandmother 
temporarily, while plaintiff was ill, and that the pro- 
vision in respect to custody was subject to modification 
at any time. The grandmother kept the child on those 
conditions. Defendant had appeared in the case, and 
knew that jurisdiction to modify the decree as to 
custody had been conferred upon and retained by the 
district court. Rev. St. 1913, sec. 1606; Hverson v. 
Everson, 101 Neb. 705. Defendant had notice of the 
motion through his attorney of record. In a suit in 
equity like this, pending for the purpose of determin- 
ing what is for the best interests of the child and of 
protecting the rights of the mother, if she should re- 
cover her health, the notice was sufficient. 

The sufficiency of the motion itself to sustain the 
modification is also challenged, and in this connection 
it is insisted that the statutory procedure requires a 
petition, as distinguished from a motion. The relief 
sought by plaintiff was specifically pointed out in her 
motion, which reads thus: 

‘“‘Comes now the plaintiff in the above-entitled cause 
and moves the court to. modify the decree signed and 
journalized on January 14, 1919, by setting aside para- 
graph 5 of said decree, and substituting therefor, ‘That 
the plaintiff shall have the care and custody of said 
child.’ ”’ 

The custody of the child, in the event of his mother’s 
recovery, was an undetermined issue raised by the 
original pleadings in a case still pending. For the pur- 
pose of determing that issue, those pleadings were suffi- 
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cient; but, if a contrary view were conceded as a re- 
quirement of technical rules of pleading, defendant 
would not be entitled to a reversal on the ground that 
the modification was sought by motion, instead of peti- 
tion. Defendant himself filed in this case a petition, in 
which he pleaded that plaintiff was an unfit person to 
have the custody of her child, and that the latter should 
remain with his grandmother. The issues raised by 
a denial of these allegations were fully tried, and there- 
fore defendant has not been deprived of any right by 
plaintiff’s failure to file a new petition which would have 
raised the same issues. 

- On the merits of the case, who should have the cus- 
tody of the child? In contemplation of accouchement, 
plaintiff went to a hospital, and there remained in dis- 
tressing helplessness for nearly six months after the 
child was born. Defendant had abandoned his home 
with his wife, and she was taken from the hospital to 
the home of his father and mother, where plaintiff and 
a brother of defendant also lived. There plaintiff was 
confined to her bed for three weeks, when she so far 
recovered as to walk with crutches. These she used 
for about two months. Afterwards she used a cane, 
until she could eventually walk without it, though still 
a cripple. It is established by unchallenged findings of 
the trial court that ‘‘ plaintiff has conducted herself to- 
ward the defendant as a faithful, chaste and obedient 
wife,’’ and that ‘‘defendant, without any excuse or prov- 
ocation therefor, has been guilty of extreme cruelty 
toward plaintiff.’’ Plaintiff left the home of her hus- 
band’s ‘parents and went to the home of her father, 
where the family consisted of her father, her sister, 
her brother and herself. The parents of the child are 
legally and properly separated. In this unhappy situa- 
tion, the solemn duty of choosing between the grand- 
mother and the mother is imposed upon the court. In 
performing this duty, the court exercises the power 
of the state to act in the interests of the child—an infant 
ward. 
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Society is interested in his becoming an honest, useful 
citizen. To this end, in determining the question of 
custody, courts look to the interests of the child himself. 
Prompted by love and a high sense of duty, the grand- 
mother procured the child when he was a few days old, 
took him to her home, and made him the object of her 
solicitude and care. That was a proper place for him 
under the circumstances, and she was worthy of the 
obligations voluntarily assumed. She treated him as if 
he were her own child. Strong attachments grew up 
between them. Separation would naturally shock the 
child and make his grandmother’s heart ache. The 
consequence of severing such ties, and of depriving the 
child of the comfort and attention of one who took the 
place of a mother, and thus created attachments born of 
love and kindness. is carefully considered. On the other 
hand, the love of a good mother is recognized as an 
assurance that in her care the best interests of her child 
will be subserved. She has a natural claim upon him. To 
bring him into the world she lingered in ‘‘the valley of 
the shadow of death.’’ She did not forfeit her rights 
by .uffering and misfortune, nor were the yearnings of 
maternity thus suppressed. She is now able to care for 
him. If given his custody, he will have as suitable a 
home as the one he leaves. His new surroundings and 
prospects will be equally as good. At his age the shock 
of leaving his grandmother will be temporary. If the 
ties which bind him to her are loosened, he will form 
new ones with his mother, which in the order of nature 
will last a generation longer. Plaintiff seems to have 
the better claim. Entertaining these views, no error is 
found in the decree committing to the mother the custody 
of her child. 

AFFIRMED. 


Sepewick and Axpricz, JJ., not sitting. 
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WILLIAM JANIKE, APPELLANT, V. BUTLER CoUNTY, APPELLEE. 
FILED NovEMBER 15, 1919. No. 20986. 


1. Taxation: ILLEGAL ASSESSMENT: ReMeEpy. “The remedy provided 
for the taxpayer by the first subdivision of section 162 (Rev. St. 
1918, sec. 6491) is available only when the property was wrong- 
fully assessed, either because exempt from taxation or because the 
tax levied had already been assessed thereon and paid.” Darr », 

‘Dawson County, 93 Neb. 93. 


: EXCESSIVE VALUATION: REMEDY. The remedy given by the 
first subdivision is not available to correct overvaluation of the 
owner’s land, caused by the failure of the taxing authorities to 
assess separately a mortgage interest in the land, and to deduct the 
amount thereof from the total assessed value of the land. In 
such case the remedy of the taxpayer, where the law provides for 
such deduction, is to make his complaint before the board of 
equalization. 


AppeaL from the district court for Butler county: 
Epwarp E. Goon, Jupcr, Affirmed. 


R. C. Roper and M. A. Shaw, for appellant. 
A.V. Thomas, contra, 


CornisH, J. 

Plaintiff, objecting to the tax assessed against his land, 
paid the tax under protest, made his claim before the 
county board, and from the judgment of that body 
against him, afterwards affirmed in the district court, 
appeals to this court. 

The grounds of his written protest are: (1) ‘‘The 
property upon which it (the tax) was levied was not lia- 
ble to taxation;’’ (2) the land had been ‘‘twice assessed 
in the same year and taxes twice paid thereon;’’ (3) there 
is a mortgage on the property in the sum of $3,000, to 
the Federal Land Bank of Omaha, which is ‘‘exempt 
from federal, state, municipal and local taxation.” 

Conceding, argumentatively, that the Federal Land 


Bank’s mortgage is exempt from taxation, as against the 
' 103 Neo7—55 
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bank, and that under our assessment laws a mortgage 
on real estate is declared to be an interest in real estate 
for purposes of assessment and taxation, to be assessed 
in the first instance to the mortgagee, the question arises 
whether the plaintiff, having paid the tax under pro- 
test in accordance with section 6491, Rev. St. 1913, is 
entitled to a judgment against the county for the amount 
of the taxes so paid. We think not. The tax protested 
against was a tax upon land owned by the plaintiff. The 
point urged is that the amount of the mortgage on the 
land was not assessed separately, and that its amount 
was not deducted from the valuation of the land, so that 
the plaintiff would only be called upon to pay the tax 
upon the surplus value over and above the amount of 
the mortgage. 

’ The first subdivision of section 6491, upon which plain- 
tiff bases his right to recover, provides for payment and 
recovery of taxes paid under protest only in cases where 
the property is ‘‘not liable to taxation,’’ or ‘‘has been 
twice assessed in the same year and taxes paid there- 
on.’’ In the instant case, the tax is on the land and is 
assessed to the owner. Certainly the land was ‘‘liable 
to. taxation,’’ even though the mortgage interest, owned 
by another party, was not. The assessment does not, 
on its face, purport to assess the mortgage interest to 
the plaintiff. If, as a matter of fact, the taxing au- 
thorities have assessed the plaintiff’s property which is 
liable to taxation at too high a valuation, or even though 
the valuation is made too high by reason of the failure 
of the taxing authorities to make a deduction on account 
of the mortgage, in either case, it would seem that the 
remedy by suit to recover a tax paid under protest would 
not be applicable. So long as the property assessed is 
liable to taxation, or is liable to taxation in part, plain- 
tiff’s remedy is to go before the board of equalization, 
where that portion constituting the overvaluation, how- 
ever it may occur, may be abated. Primarily, the plain- 
tiff is not interested in the taxation of another person’s 
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property, and whether it is exempt from taxation or not. 
It is only when the other person’s property, or interest 
in it, is assessed to him that he is interested. Sub- 
division 1 of section 6491, supra, in exempting property 
not ‘‘liable to taxation,’’ contemplates only property of 
the owner which is exempt. The mortgage interest in 
land, held by. the Federal Land Bank, whether exempt 
or not as to the bank, is not within the class. 

In subdivision 2, sec. 6437, Rev. St. 1913, it is pro- 
vided that, where lands have been assessed as entities, 
and where after assessment (as here) a part of such en- 
tities has been transferred, it is the duty of the board of 
equalization to make the proper adjustment. Under this 
section, and where part of the tax in question is assess- 
able to the complaining party, he should make his com- 
plaint to the board of equalization. Even though a part 
of the tax may be void for other reasons, the remedy in 
question is not available. 

No contention is made in the instant case that the 
property was twice assessed. 

For cases bearing upon the questions considered, see 
Darr v. Dawson County, 93 Neb. 93; Davis v. Otoe Coun- 
ty, 55 Neb. 677, 681; Hicks v. Inhabitants of Westport, 
130 Mass. 478; 37 Cyc. 1184. 

For the reasons above given, the judgment of the 
district court is 

AFFIRMED. 

Ross, J., not sitting. 


CHARLES W. SANFORD, APPELLEE, V. SAMUEL C. HaAwTHORNE 
ET AL., APPELLANTS. 


Fitep NoveMBER 15, 1919. No. 20590. 


Usury. The sale and purchase of property of any kind at a price 
clearly beyond its value as a condition for making a loan and 
for the purpose of enabling the lender to obtain more than the 
lawful rate of interest taints the transaction with usury. 
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AppraL from the district court for Lancaster county: 
Freperick EH. Suepurerp, Juper. Reversed, with direc- 
tions. 


T.J. Doyle and Strode & Beghtol, for appellants. 
Reese & Stout, contra. 


Dean, J. 

Plaintiff recovered a judgment for $9,033.32 against 
defendants Samuel C. Hawthorne, R. R. Langley and 
John Wall on a negotiable promissory note made by 
them and payable to plaintiff’s order. The note was 
dated October 1, 1908, and became due in one year. It 
drew 10 per cent. interest from maturity until paid, the 
first year’s interest having been deducted when the loan 
was made. Aside from this no interest has ever been 
paid. The defense was usury. Defendants appealed. 

Following are the principal facts: Upon the appli- 
cation of Hawthorne and Langley, plaintiff agreed to 
loan them $5,000 on substantially these conditions: 
First, that they would get John Wall to sign the note 
with them; second, that they would pay the interest at 
10 per cent. for one year in advance; and, third, that 
defendants would take as a part of the loan an assign- 
ment of a judgment owned by plaintiff against a man 
named James Craig, Sr., for $125.65 that was obtained 
on October 4, 1898, in a justice of the peace court in 
Wahoo, Saunders county, and drawing 10 per cent. in- 
terest from date of its recovery. The judgment was as- 
signed at a valuation of $200 as a part of the loan. The 
testimony is not clear as to whether the $5,000 note was 
signed on October 1, 1908, the day of its date, or on 
October 14, 1908, the day when the transaction was 
closed. In view of the record we do not think this point 
is material. On October 14, 1908, plaintiff gave defend- 
ants $4,300 in cash and a credit of $500 on the note for 
one year’s interest in advance and an assignment of the 
Craig judgment, all as consideration for the note in 
question. 
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Defendants contend that the Craig judgment was of 
no value, and that it was used merely as a subterfuge to 
conceal a charge, in advance, of $700 for the use of 
$4,300 for one year. Respecting this judgment and on 
the question of value, plaintiff on the cross-examination 
frankly testified: ‘‘Q. You did your best to collect it? 
A. Yes, sir; at various times. Q. You never collected 
anything on it? No;TI never collected anything on it, 
although I felt satisfied that it would be paid, because 
the man was a good worker and a skilful artisan and 
was making good wages. Q. Will you swear that there 
was ever an execution issued on that judgment, and that 
it went into the sheriff’s hands? A. Yes, sir. Q. Do 
you know when? A. October 2, 1903, was the issuance, 
and October 10, 1903, was the return of the execution. 
It had been placed in the hands of J. R. Webster, sheriff, 
and returned October 10, 1903. Q. And returned ‘no 
property found?’ A. Yes, sir. Q. That is the only ex- 
ecution that was ever issued on it, was it? A. I am not 
positive whether there was one— (). That is all you 
know about? A. I cannot recall whether one was exe- 
cuted within the succeeding five years; I do not recall. 
* * * Q. Now, Mr. Sanford, when these parties came 
to you to borrow this money, you knew that it was 
money they wanted, didn’t you? A. Yes, sir; I knew 
they wanted to borrow money. Q. You knew they didn’t 
want to buy any judgment, didn’t you? you knew that? 
A. Well, I knew—no, they hadn’t applied to me for the 
purchase of any judgment. * * * Q. And (you) 
told them about having a memoranda of a judgment in 
favor of your father, and. that you claimed to own 
against a man named James Craig for $125 up in the 
justice court in Saunders county you say they got from 
you; now, that is all you gave them for the $5,090 note, 
wasn’t it? A. No sir—oh, they had been told that, and 
they had agreed to take that judgment on October Ist. 
Q. Well, whatever that was, that was all you gave them 
for the $5,000 note, wasn’t it? A. Yes sir; the 
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$4,300 in checks and an assignment of a two hundred 
and fifty odd dollar judgment. * * * Q. Then you 
charged interest for the judgment the same as you did 
for the $4,300 cash, didn’t you? A. Yes, sir. Q. Ten 
per cent. a year? A. Yes, sir; they took a judgment 
that was bearing 10 pcr cent. they took that at $200; 
it was a judgment for $250, and it was bearing 10 per 
cent. * * * Q. After all the efforts you could put 
forth prior to this transaction with Langley and Haw- 
thorne you were never able to collect any of this money 
from Craig? A. I never went after him very hard. 
One reason was because my time and efforts were 
pretty well occupied, and another thing I regarded him 
as ultimately good, for he had a good business and was 
a man of temperate habits, was not an old man, and 
was very industrious. I didn’t regard * * * Q. Did 
you ever get from him the court costs you paid out in 
getting this judgment? A.No, sir. That goes with the 
collection of the judgment. * * * Q. Did you have 
any knowledge as to why it was that Craig wouldn’t 
pay this judgment during the ten years that you had it? 
A. Well, no, except for the fact that he was using money 
for his—for the prosecution of his business. * * * 
Q. Didn’t you follow him up at different times where he 
did work for farmers and try to get something from 
him? A. No, sir, * * * Q. Was he a married man? A. 
Yes, sir. * * * Q. Did you ever file a transcript of 
this judgment in the district court up there? A. I do 
not recall; I don’t know how that is. @. You never 
did yourself? A. I do not recall; it is too long ago; I 
don’t recall that. JI generally made it my custom to 
file transcripts. Q. And didn’t you also make it your 
custom, Mr. Sanford, with these parties in making them 
a loan to always have some note of some amount in 
addition to 10 per cent. interest that you took out in 
advance that you required them to take as a part of 
the loan? A. No; that was not my custom. It had 
occurred, but it wasn’t a general custom.’’ 
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Defendants complain ‘because the court of its own mo- 
tion gave this instruction numbered 4: ‘‘The court in- 
structs you that there is no sufficient evidence upon which 
you can find that the Craig judgment was of no value, 
and that its assignment was a mere disguise for the 
taking of usury. You will therefore disregard this de- 
fense and exclude from your consideration all evidence 
in that connection.’’ Defendants also complain because 
this instruction numbered 2 requested by them was refus- 
ed: ‘‘The jury is instructed in the matter of assignment 
of a judgment against one James Craig, by plaintiff to 
the defendants, at the time of the loan, if it finds from 
the evidence that this was not a bona fide purchase of 
the judgment, but, on the contrary, was a mere subter- 
fuge to obtain a rate of interest in excess of 10 per 
cent. for the loan of the money, in such event this 
would be usury, and if the jury so finds, its verdict 
would be for the plaintiff, for $4,300.’’ 

We think the court erred in giving instruction num- 
bered 4 and in refusing to give defendant’s requested 
instruction numbered 2. From plaintiff’s testimony 
alone it is incredible that the Craig judgment was of 
any value. It was obtained ten years before the loan was 
made, and five years from its date an execution was 
returned ‘‘no property found.’’ It does not appear 
that, aside from the issuance of an execution, plaintiff 
ever tried to collect the judgment. Nor does it appear 
that he counted it of sufficient value, nor Craig’s finan- 
cial prospects of sufficient promise, to file a transcript in 
the office of the clerk of the district court at Wahoo. 
It sufficiently appears that defendants did not make an 
application to plaintiff to buy a judgment, but to ob- 
tain a loan. The transaction appears to us to be a de- 
vice by the parties to evade the usury law. Rev. St. 
1913, sec. 3350. The sale of property of any kind ata 
price beyond its value as a part of a loan as a pretext 
for obtaining more than the lawful rate of interest 
taints the transaction with usury, and in an action to 
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recover on such loan neither interest nor costs can be 
recovered. Grosvenor v. Flax & Hemp Mfg. Co., 1 
Green’s Ch. Rep. (N. J.) 453; Quackenbos v. Sayer, 62 
N. Y. 344; Mosier v. Norton, 83 Ill. 519; Barry v. Par- 
anto, 97 Minn. 265. 

The evidence does not support the judgment. It ap- 
pears from plaintiff’s evidence that he could not law- 
fully recover more than $4,300 if the case were to be 
tried again. The judgment is therefore reversed and 
the cause remanded, with directions that judgment be 
rendered in favor of plaintiff for $4,300, and that de- 
fendants recover their costs in the district court and in 
this court. 

REVERSED. 
Lerron and Atpric#, JJ., not sitting. 


Uppike Grain CoMPpANY, APPELLEE, v. ALBERT SwANSON, 
APPELLANT, 


Fitep NovEMBER 15, 1919. No, 21191. 


1, Master and Servant: WorKMEN’s COMPENSATION: INJURY: CoNDI- 
TION AT TIME OF TRIAL. Under the employers’ liability act, section 
3662, Rev. St. 1918, as amended, Laws 1917, ch. 85, the inquiry re- 
specting the extent of an injury to an employee should be directed 
to his condition at the time of the examination or trial. 


AwarD: MopiFicaTion. When an award of com- 
pensation has been made, under the employers’ liability act, in 
favor of an injured employee, an application may be made to the 
court by either party, any time after six months from the date of 
the agreement or award, for a modification of the amount of the 
award on the ground of increase or decrease of incapacity due 
solely to the injury. Rev. St. 1913, sec. 3683, as amended, Laws 
1917, ch. 85, see. 18. 


AppgaL from the district court for Douglas county: 
ALEXANDER C. Troup, JupcE. Reversed. 


Myers & Mecham, for appellant. 
Gurley, Fitch, West & Hickman, contra. 
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Dean, J. 6 

Albert Swanson, defendant, while in the employ of the 
Updike Grain Company, plaintiff, sustained a personal 
injury on July 12, 1918, by ‘‘a plank sized 2 x 12” 
falling on his left hand, ‘‘cutting and crushing it’’ as 
alleged. He is a millwright and carpenter, and when 
injured was earning $42 a week. As a result of the 
accident he is now totally disabled from working at his 
trade. Under the employers’ liability act the company 
paid him $12 a week for 17 weeks and his doctor’s bill. 
Subsequently, upon application made by the company to 
the compensation commissioner, an award was made of 
$12 a week for 13 additional weeks, or a total of 30 
weeks. Swanson, being dissatisfied, appealed to the dis- 
trict court,, where the award of the commissioner was 
affirmed. He has again appealed. 

The court found that Swanson sustained ‘‘injuries to 
his third, fourth and fifth fingers of the left hand.’’ The 
hand was shown to have been severely injured, and it 
seems clear. to us that the injury was not confined alone 
to the fingers. The physicians for both parties testi- 
fied in substance that ‘‘about 50 per cent.’’ would rep- 
resent ‘‘a fair percentage of loss’’ of the use of the hand 
in its present condition. 

We think the court erred in holding that the injuries 
were confined to the fingers alone. The evidence dis- 
closes that in: its present condition Swanson’s hand 
presents a case ‘involving permanent partial loss of the 
use or function’’ of that member, and comes clearly 
within the provisions of section 3662, Rev. St. 1913, as 
amended, Laws 1917, ch. 85, sec. 7, which, so far as 
applicable provides: ‘‘(3) For all disability resulting 
from permanent injury of the following classes, the 
compensation shall be exclusively as follows: * * * 
For the loss of a hand, sixty-six and two-thirds per 
centum of daily wages during one hundred and fifty 
weeks. * * * Jn “all cases involving a permanent 
partial loss of the use or function of any of the members 
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metitioned in subdivision 3 of section 3662, the com- 
pensation shall bear such relation to the amounts named 
in said subdivision 3 of section 3662 as the disabilities 
bear to those produced by the injuries named therein. 
* * * Compensation under this subdivision shall not 
be more than twelve dollars per week, nor less than 
six dollars per week.’’ 

Respecting the present condition of Swanson’s hand, 
and that is the time to which the inquiry should be 
directed, the evidence is clear and seems to show that, 
under the act, on the ground of ‘‘permanent partial 
loss’? at the present time he is entitled to $12 a week 
for 75 weeks from the date of the injury. It may be noted, 
however, that under section 3683, Rev. St. 1913, as 
- amended, Laws 1917, ch. 85, sec. 18, neither party is 
remediless in case of a change or an ‘‘increase or de- 
crease of incapacity’? in the condition of an injured 
employee, this section providing: ‘‘The amount of any 
agreement or award payable periodically for more than 
six months may be modified as follows: * * * (b) If 
the parties cannot agree, then at any time after six 
months from the date of the agreement or award, an 
application may be made to the court by either party 
on the ground of increase or decrease of incapacity 
due solely to the injury.”’ 

The judgment is reversed for further proceedings con- 
sistent with the views expressed in this opinion. 


REVERSED. 
Sepewick, J., not sitting. 
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Adultery. See CrrwinaL Law, 24, 25. 
In prosecution for adultery, evidence of the prosecuting witness 
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Adverse Possession. 


1. A person in open, notorious, exclusive, continuous, adverse 
possession of realty under a claim of right for ten years is 


vested with a valid title. Peterson v, Kouty .........e eens 321 
2. In a suit to quiet title, evidence held to establish title by 
adverse possession. Cahn v. Parke ...cce cece eeee weeeee- 560 
Aliens, 


Under secs. 6273, 6274, Rev. St. 1913, nonresident aliens can- 
not inherit title nor right of possession of lands in the state. 
State v. Thomas ....... jee treet rere & iO OMe eee Sie rae eee 147 
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Stallion registration board held not liable for mere error or 
mistake in judgment. Keifer v. Smith .........cccee cece. 675 


Appeal and Error. See CARRIERS, 16. CoURTS. CRIMINAL Law. NEW 
TRIAL, 1. Master AND SERVANT, 17. PAYMENT, 2. TRIAL. 


1. Harmless error in the admission of evidence is not ground for 
reversal. Larsen v. Savidge ...ccccse ccc ee secs c cere eencees 79 


2. A purported bill of exceptions not allowed by the trial court 
or not authenticated by the clerk of the district court will 
be disregarded on appeal. Cross v. ProhaSka ..........6... 146 


3. When motion for new trial is filed in an equity cause, the 
time for taking an appeal begins to run from date of over- 
ruling motion. Dodge v. Healey ..... cece ccc ence cn eceees 180 


4. A judgment dismissing the cross-petition of a defendant 
who did not appeal therefrom will not be disturbed on an 
appeal by another defendant from a judgment conforming 
to prayer of plaintiff’s petition. Howard County v. Pesha .. 296 


5. Excess in the amount of a verdict should be noticed in the 
motion for a new trial, and is not reviewable in the supreme 
court under an assignment in the motion that the verdict 
is net sustained by sufficient evidence. Unzicker v. Un- 
RACKCT ois aes eie adi var ace Sane earieia SS ae Paiheos Sea ae Oe ae soeeene es OLE 
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6. Where a jury is waived and trial had to the court, applica- 
tion for a new trial, not within sec. 7884, Rev. St. 1913, must 
be filed within three days after judgment, in order to obtain 
review of errors at the trial. Young v. Estate of Young ... 418 


7. Where, in a trial, both parties treat an affirmative defense 
as traversed, it will be so considered on appeal, though 
plaintiff filed no reply before or after judgment. Hunter v. 
WRN sss Sera bie Re Nios ele ald we Ro aa De ware ties eis lerwiee.ee 538 


8. Where in reversing a judgment rendered on a directed ver- 
dict it is held that the cause should be submitted to a jury, 
such holding controls in a subsequent trial in the lower 
court. Kerr v. Travclers Ins. CO. ..cccccccccecscsencccees 566 


9. Where evidence taken on objection to an award is not pre- 
served in a bill of exception, the objection will not be con- 
sidered on appeal. Schlanbusch v. Schlanbusch .......... 588 


10. Questions not discussed in a brief will ordinarily be consid- 
ered as waived. Schlanbusch v. Schlanbusch ............. 588 


11. An order of dismissal on appeal after settlement becomes 
the law of the case on an appeal from a subsequent judg- 
ment on an arbitration, which judgment will he considered 
as though there had been no prior litigation between the par- 
ties. Schlanbusch v. Schlanbusch ......cc ce eee ee cece teens 588 


12. When a law action pending on appeal is settled, it becomes 
a moot case, to be dismissed, and an arbitration under the 
statute, without order of court, is a settlement. Schlan»busch 
9: RORTANDUS CR isicteee oe ohewrwese ene Se be Ca a Rake es SA es 588 


13. Statutes shortening time for appeals or proceedings in error 
do not, in absence of legislative intention to the contrary, 
apply to judgments rendered before such statutes take ef- 
fect. Raddatz v. Christner ......... Sle taisiee sie eGni ee eauree Ook 


14. When misconduct of counsel is such that no admonition or 
rebuke can entirely destroy its sinister influence, a new trial 
will be awarded, regardless of want of objection and excep- 
tion. Starr v. Chicago, B. & Q. R. CO. ce ccs cece cee e eens 645 


15. Disallowance of attorney’s fee on an appeal under the em- 
ployers’ liability act becomes the law of the case on a sec- 
ond appeal. United States Fidelity 4 Guaranty Co. v. Wick- 
VAIO. wiv ca elece os Siw, ol siren Saha eel Soe Seice Bye Sess aievgititeieth gest s-adene eueeaukiy ae 681 


. Where titie is in issue in partition proceedings, and a decree 
quieting title rendered, parties desiring to appeal therefrom 
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17. 


18. 


19. 


20. 


21. 


22. 


23. 


24, 


25. 


26. 


must do so within the statutory time after such decree is 
rendered. Beck v. Trapp .......0.-eeeeee sis eget e tsa ee 


An appeal from order of confirmation of sale in partition, 
taken more than a year after decree quieting title, does 
not bring up the issues as to title; and, where the only ques- 
tion on appeal is as to title, the appeal will be dismissed. 
BOCK. 0... TT OOD 2650858505 BEN IR ie PE CL OLB EOS obarels Sees waite 


In a suit in equity, a decree responding to issues raised in a 
petition filed by detendant will not be reversed on appeal 
merely because plaintiff failed to plead facts, the denial of 
which would raise such issues. Hammond v. Hammond .... 


In a trial to the court, the presumption is that only com- 
petent evidence is considered, and if there is sufficient proper 
evidence to sustain the finding, the admission of other will 
not be considered prejudicial. Dorcey v. Thurston County.. 


A verdict on conflicting evidence will not be disturbed un- 
less clearly wrong. Weatkins.v. Union P. R. Co. ......206- 
Wood v, Advance Rumley Thresher Co. ....... ayaa aeteete terete 


Where the evidence is conflicting upon material points, 
the court, in determining questions of law, accepts the jury’s 
verdict as determining the facts upon such disputed points. 
Me*oalf v. Chicago, R. I. & P. BR. C0. wee cece eee Get 


Where, on petition to set aside a deed for grantor’s mental 
incompetency and for undue influence, the trial court found 
mental incompetency, the appeal brought up the entire rec- 
ord for trial de novo, and, if the evidence sustains either 
or both grounds, the supreme court may base its decision 
upon such grounds. Chamberiain v. Frank ....... ccc ce cues 


When a common-law action is tried to the court without de- 
mand for jury, the findings on conflicting evidence will not 
be reversed on appeal unless clearly wrong. Durland Trust 
COR TICE ge Bia aE heey SERGE eid ie GA Ee ee kee SOW eee ee 


Findings will not be reversed because incompetent evidence 
was admitted, if there is sufficient competent evidence. 
Keeler v. Estate Of Hil€S 1. ccc cece cc eee ect e eter e nee 


Findings of fact in an equity case will not be reviewed, un- 
less the evidence bearing upon the issue is preserved in a 
bill of exceptions. Thies v. Thies .....c ccc ee ec cece ee eeeee 


Under sec. 8198, Rev. St. 1913, if a finding of fact is com- 
plained of on appeal in an equity case, the supreme court 
must try the issue de novo, and for that purpose must have 
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27. 


28. 


29. 


30. 


31. 


32, 


33. 


the evidence preserved in the bill of exceptions. Thies v, 
4 1) 0) Fee Erb trace Sects de nays siavanees OOL 
Upon appeal in equity, the supreme court in considering parol 
evidence will take into account the fact that the trial court 
observed the witnesses and must have accepted one of two 
versions of the facts. Gaunt v. Smith .....ccccececccseees 506 
A verdict will not be set aside for insufficiency of evidence, 
where reasonable men may draw diverse inferences from the 
evidence adduced. Churchill v. Pennsylvania Co, ........ 5238 
Where the evidence is conflicting, a finding wil not be set 
aside on appeal unless clearly wrong. Hunter v. Weiner .. 538 
Where the evidence in a personal injury case tried to the 
court is conflicting, and there is competent evidence to sus- 
tain the finding, the judgment will not be set aside unless 
clearly wrong. Anderson Vv. Kien€ ...cce ccc c cece eevee scene 118 
Admission of statement of witness’ estimate of damages af- 
ter proof of the various items of damages held not prejudicial 
error. O’BrieN V. COON cic cc cccc ccc cere een eee e cere neeeee 836 
Refusal of requested instruction submitting a party’s theory 
of the case, as disclosed by the evidence, is reversible error. 
Mentz v. Omaha & C. B. Street R. Co. ......... 00. weve. 216 
A judgment will not be reversed on appeal because of an 
indefinite or incomplete instruction, unless complainant of- 
fered a more definite instruction, or it appears that the jury 


was misled. State Bank v. Strickler ............00005 ~.. 490 
Appearance. 

1. A motion that states sufficient facts will be regarded as a 
petition, if the parties appear and try the issue presented. 
Durland Trust Co. v. Uttley ..... ccc cc ccc cc eee cere ew eees 461 

2. The district court may obtain jurisdiction of person of de- 


fendant if he appears in action for fraud and asks a dismis- 
sal wholly upon untenable grounds. Durland Trust Co. v. 
(0fh 1 7) EAPC aE eT er ce ee ie df haped a bieieca eooeeees 461 


Arbitration and Award. See APPEAL AND Error, 9, 11, 12. 


In arbitration, the arbitrators must state their findings of fact 


and conclusions of law. Schlanbusch v. Schlanbusch ...... 588 


Assignments. See BILLS AND NOTES, 7. 


An accepted assignment of the “first $10,000” awarded con- 


tractor under a building contract requiring payments on esti- 
mates as work progresses, held enforceable as to an estimate 
for a lesser sum. Howard Cownty v. Peshd ..ccccccessceces 296 
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Attachment. 


1. Where land is held under a constructive trust, an attachment 
levied on the land by a creditor of the trustee cannot be up- 
held. Raasch v. Lund Land Co. ...cc ccc ccc cece cree ceeue 157 


2. By filing an affidavit for and publication of notice and levy, 
the court obtains jurisdiction in attachment, aud subsequent 
irregularities do not render the proceedings void. Pitelka v. 
PUbelieds 5 5 ioe 5 aS Sislaie big gr ete ie a0 98S 88 oc cdeby Se we Rye a ec STR a ee 388 


8. Affidavit for service by publication and notice published held 
to give the court jurisdiction to sell attached property. 
Pitelka Vv. Pitelkd occ cece cece vc ec cee eeees Sretadevara Selatesdea. ea 388 


4, Neither the county judge nor the judges of the supreme court 
‘ can allow an attachment in an action pending in the district 
court when a judge of that court is present in the ceunty 
where the action is pending, and is capable of acting. Fer- 
801 Ve ATMOUL EG COs. vaccine is 0 ho wo Ne whee 9 Wine eale8se Wier aielenie 809 


Attorney and Client. See APPEAL AND Error, 14. Carriers, 24, 


1. The district court cannot tax an attorney’s fee as a part of 
the costs in an action under the employers’ liability act. 
United States Fidelity &d Guaranty Co. v. Wickline .........- 21 


2. If reliable information is brought to the supreme court that 
any member of the bar has been guilty of misconduct requir- 
ing disbarment, the court will require formal charges *o be 
filed and trial thereon; but when information is brougnt by 
the sworn statement of a citizen sufficiently formulating 
charges, and a formal answer is presented, no other proceed- 
ings are necessary to present the issues. State v. Fisher .. 736 


3. In trial of disbarment, the ordinary rules of evidence obtain. 
SEALE Ve. FASO: xocee sae  oo9 eb wwe yew eee Hawa eee ee ee Ree 736 


4. The lawyer who knowingly uses forgery of another to im- 
pose upon a court cannot justify by showing that he did 
not himself commit the forgery. State v. Fisher .......... 736 


5. The drawing of pleadings and preparation of a case for trial 
is practicing the legal profession. State v. Fisher ........ 736 


6. A prosecution for contempt is entirely distinct from a prose- 
cution for disbarment, and they will not be tried together. 
State v, Fisher ....... MER Ree Ea ES Be eH BR aile a ass Miia Ne ee 736 


7. The fact that a member of the bar, liable to a criminal prose- 
cution, has not been prosecuted or convicted may not be a 
complete defense to a complaint for disbarmen: for the same 
act. State V. Fisher ..ccccccccccccccscrccccccsceseecccsses 196 
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8. 


10. 


11. 


A member of the bar, knowing of a conspiracy o1 his client 
and others to obstruct justice in litigation in which he is 
employed, should expose such conspiracy or withdraw from 
the employment. State v, Fisher ......ccccccccecccserecee 


When an attorney approves of efforts of conspirators to eb- 
struct justice, he will, in proceedings to disbar him, be con- 
sidered as one of the conspirators. State v. Fisher ........ 


Although a specific charge of misconduct of an attorney may 
not be supported by sufficient evidence to require disbarment, 
still, if it shows a disposition to unprofessional conduct, it 
should be considered with facts established upon other 
charges in the same complaint for disbarment. State », 


PASM OT cai e's sock ace ba ehh wee 88. O28 a we, ONE iawn BRU Buea: HO Ney, WERE 


When the misconduct of an attorney has been practically con- 
tinuous, and there is no evidence of reformation or change 
of conduct, disbarment will not be barred by lapse of time 
as to any of such misconduct. State v. Fisher ............ 


Banks and Banking. See CorporaTions, 1. TaxaTion, 1, 4-12. 


1. 


Every bank contributing to the state depositors’ guaranty 
fund has an interest in its proper administration and dis- 
tribution, and where, by reason of error or mistake of law 
of a public officer, the fund is endangered, any such bank 
may intervene to protect itself and other banks contributing 
to the fund. State v. Farmers State Bank ................ 


Under sec. 332, Rev. St. 1913, where money from the deposi- 
tors’ guaranty fund has been paid to depositors, the state 
banking board is subrogated to the rights of depositors 
to participate in the assets, and becomes a general creditor 
of the insolvent bank, entitled to prorate with nonpreferred 
creditors in net assets. State v. Farmers State Bank .. 
Shares of stock in a national bank are a distinct entity from 
the capital stock or property and assets. State vw. First Nat. 
Bank . ...-. Pimiis! Gg sew: 6 Sele; sypiavathavesie "sane ocevares@swaee/e 'sselar els Keseule: 8yieOw ees 


Bastardy. 


Where the evidence in a bastardy proceeding is conflicting as 


to paternity, the question must be submitted .to the jury. 
Martin v. Leininger 1... . ccc ccc cece cc wee c eee eceaeees 


Bills and Notes, See CoMPROMISE AND SETTLEMENT. CORPORATIONS, 


1, 


11, 12. 

A note taken for a pre-existing debt or as a renewal does 
not discharge the debt, unless by express agrcement. Giiiand 
MV. HOneywell .iccuccccsccscvee Serer r cy Tere iback ee sles 


736 
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736 


736 


194 


. 194 


280 


448 
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2. 


10. 


11. 


12, 


13. 


A renewal note signed by the successor to the maker, a cor- 
poration, does not discharge the debt, unless by express 
agreement. Gilland v. Honeywell ........ cece ce cree ecnes 


Whether a renewal note is payment of the debt is determined 
from the intention of the parties as shown by the facts. 
Gilland v. Honeywell 2.0... ccc cee eee Bieta Gsecara jan yendaee"o-oc% 


Where a bank furnished the consideration for a note payable 
to a third party, held that it could maintain an action thereon 
in its own name. Sutherland State Bank v, Dial .......... 


To warrant. reformation of a written instrument, the evi- 
dence must be clear, convincing and satisfactory. Swther- 
land State Bank V. Dial .occc cece ccc ccccec ccs csecceeeceees 


The burden of proof is upon those who seek to reform a 
written instrument. Sutherland State Bank v. Dial ...... 


In order that a draft may operate as an equitable assignment 
of moneys, it must be drawn against a specific fund with 
such particularity as to charge the fund. Soppe v. Mechaley 


In order that a promise to honor a nonexisting bill shall 
be enforceable, the promise must so describe the bill that 
there can be no doubt of its application to it. Soppe v. 
MOCKOIEY oa Wie eee eh eh oie BERS ee OLA BOER eelatis eis ee rein 


. A written promise by a commission company tu a bank to 


accept nonexisting bills of exchange to amount of net pro- 
ceeds of stock shipped to it by drawer,—when bank has taken 
bill and stock has been shipped and sold in excess of amount 
of bill,—binds the drawee and operates to transfer the pro- 
ceeds to amount of bill, and the same are not liable to gar- 
nishment by other creditors. Soppe v. Mechaley .......... 


Pleading held an affirmative plea that note sued on was sold 
and indorsed before maturity. Albany County Nat. Bank 
v. Gould, .....005. sible eS GIS Oe Gee imate ta eee eet hae Sess 


A check made payable one day after death of maker is 
technically a bill of exchange, and is valid if given for a 
sufficient consideration. Keeler v. Estate of Hiles ........ 
In action on note, evidence held not to justify supreme court 
in setting aside its former judgment on ground of failure 
of evidence. State Bank v. Strickler .......-..eccseues 
In an action on a note ,where the defense was failure of con- 
sideration, held not error to direct verdict for plaintiff, 
where evidence of the defense was merely speculative. 
TitMan V. COOPET 2. cccrercccccccccccrcccccrcntteseseesres 
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14. Where a check was given an agent for price of land at time 
of delivery of deed, which had been materially altered by 
the agent, the consideration for the check wholly failed, 
and suit could not be maintained for any part thereof, though 
the buyer subsequently purchased the land directly from the 
owner. Dorwart v. Hockett ....... ccc ccc ce eee e ences 651 


15. Instruction as to change of date of a note, so as to bring it 
within the statute of limitations, held not prejudicial to 
defendant. Lair v. Calloway ....... ecsiiavele ae OG sees sPecrs waubiiaie eee 714 


Bonds. See Contracts, 11. ScHOOLS AND ScHOooL Districts, 1-6. 
BounpDARIES. STATE RAILWAY COMMISSION, 


A government resurvey relocating obliterated corners is evi- 
dence that original corners are at places relocated,., but 
such evidence may be overturned by more convincing evi- 
dence that original corners were elsewhere. Dancer v. 
MEYOCTS -iéisisiers ches Heid teen yo eared Wiens ee eee Re eee 856 


Brokers. 
Dismissal of action by agent against drawer of check given 
to agent for purchase price of land, where deed was changed 
by agent without knowledge of owner or buyer, and where 
sale for that reason was not consummated, was not error. 
Dorwart Vv. HOCK wicvcccc ccc cc cree vsccrerecvecesserere 651 


Carriers. See RAILROADS. STREET RAILWAYS. 

1., The state railway commission has independent legislative, 
judicial and administrative powers in the ‘regulation of 
rates, service and general control of common carriers,’ sub- 
ject only to control by the legislature. In re Lincoln Trac- 
CUOMO Oe aise acta Sarees bid Gand eiwiae ded ks Oana Rie WIS eos e WU ae tee aoe 223 


2. In the absence of specific legislation, the state railway com- 
mission has full control over common carriers. In re Lincoln 
Traction Co. ....sceeceees Assetusvoe Oe saree SSéisieuce es o'e wie eee ok 223 


3. Rates of public service corporations must be based on value of 
property devoted to public use. In re Lincoln Traction Co. .. 229 


4. Rates of carriers allowed in other similar cities may be con- 
sidered by the state railway commission in fixing rates, but 
are not controlling. In re Lincoln Traction Co, ............ 229 


5. If it is uncertain whether abnormal conditions will become 
more favorable for carrier’s earnings in the near future, the 
propriety of emergency rates would seem to be indicated. 

In re Lincoln Traction C0. ... 0. cece cece cece ence esceenene 229 


6. Good will will not be considered in determining rates for 
carrier. In re Lincoln Traction Co, ..ccccccesveccceccsccess L229 
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1. 


10. 


11. 


12. 


13. 


14, 


1b. 


In determining sufficiency of present rates of carrier, it is 
proper to consider recent dividends declared under ordinary 
conditions, but distribution of such dividends among stock- 
holders throws no light on earning power of the property. 
In re Lincoln Traction C0. ..ccceccsccencccsccccacceces 


If dividends paid by carrier were not greater than a fair 
return on actual value of the property would justify, and 
did not exceed net earnings, their disposition among stock- 
holders would not affect the public interest. In re Lincoln 
TRACTION. COs: wine ck 56. 5805S 6 68 aa ie le BYR 6 aS Win eebl igre a8" aN $50 eS eae 


If dividends paid by carrier to stockholders are more than a 
fair return upon the property, or exceed net earnings, the 
company must make good the deficiency and render proper 
service. In re Lincoln Traction CO. ....cccse cence eenrees 


Where earnings of a traction company are sufficient, it must 
be prepared to render proper service. In re Lincoln Trac- 
ELON: CO. Svea ois na.els Csb big se BORE S Se Da ties e Sila wh 8 Ree ee Seed 


When a public utility under control of the state railway 
commission owns subsidiary utilities under control of city 
authorities, the commission may require accurate accounts 
of all services rendered to its subsidiary companies and all 
values received therefor at prices fixed by the commission, 
which must be accounted for as other earnings. In re 
TAnCOln PrOCHON CO. 6 Checks Hee eee PEERS Ae ee ed 


It is the duty of a carrier to keep accounts as required by 
the state railway commission and to render all possible 
assistance to enable the commission to ascertain true values, 
and, if it fails to do so, it cannot complain of reasonable 
findings of the commission as to value. In re Lincoln frac- 
tion CO, ...ccececeee ase dee Guava ieka dys, ore Sailoratane sea ae-aietes Sere 


If, owing to changed conditions, the net earnings of a carrier, 
properly managed, are not a fair return on the value of its 
property, the rates should be increased without imposing 
unnecessary conditions. In re Lincoln Traction Co. ........ 


Money raised by carrier for depreciation shouid not be con- 
sidered as capital upon which dividends are to be paid. In 
re Lincoln Traction Co, .......000- state Mere a gegr ere AP ere das oibne ted 


When, under rates allowed a carrier, dividends are fairly 
earned and declared, they become property of stockholders, 
and, if used to make proper additions to the property, such 
additions should be considered in adjusting rates. In re 
Lincoln Traction Co, cccscvevscvccecsessacerscesssrsasstens 
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16. The supreme court on appeal cannot disturb findings of 
the state railway commission, unless it appears that some re- 
quirements of law have been disregarded, or that the result 
reached cannot reasonably be derived from the facts proved. 

In re Lincoln Traction Co. ...cc cece cece cence cc ecnecenee 229 


17. The supreme court will not reverse an order of the state 
railway commission, unless it is clearly unreasonable. Lincoln 
Commercial Club v. Missouri P. R. CO. ccc cece ccc e cece eaee 604 


18. Where unjust discrimination arises as between individuals 
or localities, because of absorbing of switching charges in 
certain instances and not in others under like circumstances, 
the carrier may be required to remove the discrimination by 
a change in tariff schedule eliminating the charge. Lincoln 
Commercial Club v. Missouri P. R. Co. ...... Pear siaveteeiete ees 504 


19. In an action for injury to live stock accompanied by the 
owner, the burden is on the owner to show that the loss was 
due to carrier’s negligence. Starr v. Chicago, B € Q. R. Co... 645 


20. Sec. 8604a, 8 U. S. Comp. St., does not change the common- 
law liability of carriers for injuries to live stock in inter- 
state shipments. Starr v, Chicago, B. d Q. R. Co. ........ «+ 645 


21. Where the owner accompanies shipment of live stock, the 
duty of feeding and watering the stock when placed in car- 
rier’s yards is primarily upon the owner; but, if he fails to 
do so, then the duty is upon the carrier, which must also 
furnish proper facilities. Starr v. Chicago, B. d Q. R. Co... 645 


22. Where the carrier fed and watered live stock when the owner 
was present, and the stock was injured by poison in hay fur- 
nished by carrier, the carrier was liable only for negligence, 
as it was not an insurer against loss by reason of poisoned 
hay. Starr v. Chicago, B. & Q. R. CO. wc. cccccc ec cccnvcaes 645 


23. Where a carrier, under contract to deliver goods to an- 
other state, transfers them to another carrier for delivery, 
it is liable for damages for delay in delivery by the other 
carrier. Marsh § Marsh v. Chicago &€ N. W. R. Co. ...... 654 


24. Attorney’s fees in action against carriers provided for in 
sec. 6063, Rev. St. 1913, are in the nature of costs, and may 
be allowed in all cases therein provided for. Marsh ¢€ 
Marsh v. Chicago & N. W. R. Co. wc cece ccc eee cs eeene sosee 654 


25. The law contemplates that findings and orders as to rates 
shall first be made by the state railway commission, and 
its orders wiii not be reversed unless clearly wrong. Omaha 
¢ C. B. Street R. Co. v. Nebraska State Railway Commission 695 
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26. 


27. 


28. 


29. 


30. 


31. 


32. 


The “Railway Commission Act” gives exclusive original 
jurisdiction over rates of common carriers to the com- 
mission, unaffected by city charter provision. Omaha € 
C. B. Street R. Co. v. Nebraska State Railway Commission .. 


A situation, not constituting an “emergency,” may justify 
the granting of a temporary rate to a public utility. Omaha 
§ C. B, Street R. Co. v. Nebraska State Railway Commission 


In fixing rates for a street railway, former earnings and 
probable prospective earnings should be considered, with a 
view to adjust rates so as to prevent extortion and allow a 
fair return. Omaha & C. B. Street R. Co. v. Nebraska State 
Railway COMMISSION 2... cece reece cee Sikiee ele he Ghee dadieece 


The fundamental inquiry in fixing rates for a public service 
utility is what rate is necessary to yield a reasonable 
average return on.a fair valuation of the property. Omaha 
g C. B. Street R. Co. v. Nebraska State Railway Commission 


Under the Constitution and laws of Nebraska, the state 
railway commission hag a wide discretion in fixing rates 
for public utilities. Omaha & C. B. Street R. Co. v. Nebraska 
State Railway Commission ........6.6. it aievewe ele Pea ieteee aae bree 


Evidence in action for personal injuries held to require 
directed verdict for defendant. Lofgren v. Omaha & C. B. 
SUPECE Re LOGS face sicese: sign Seateiiets rated eon Sealane Ganda wide ale Orda Soke Bah ange ees 


A bill of lading is a badge of ownership and protects a bona 
fide purchaser or pledgee to whom it is transferred. Omaha 
Grain Exchange v. National Surety Co. .......-.. ae dios ee a 


Chattel Mortgages. 


Sec. 534, Rev. St. 1913, making it a felony for the mortgagor 
of personalty to sell it to any “person or body corporate,” 
without consent of the mortgagee, held to apply to a sale 
to a partnership. State v. Stapel ........ errr Terre re 


Commerce. 


1. A municipal occupation tax on a telegraph company dcing 


2. 


both an intrastate and an interstate business is a charge 
on its intrastate business, and not its interstate business. 
City of Fremont v. Postal Telegraph-Cable Co, ............ 


Occupation tax imposed on telegraph company held not to 
be a charge on interstate commerce. City of Fremont v, 
Postal Telegraph-Cable C0. ..ccscscscevcccvcccccscccecene 
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Compromise and Settlement. 


In an action on a note, where defendant pleaded « settlement, 
evidence held to warrant finding that no settlement was 
had. Lair v. Calloway ..... ccc ccc cece cee ce eee eee eaes 714 


Constitutional Law. See Master anpD SERVANT, 2. WAREHOUSEMEN, 2. 


1. Ch. 7, Laws 1918, authorizing permits to prospect for and 
develop minerals in public lands, does not violate secs. 
11, 18, or 15, art. III, Neb. Const., nor the Fourteenth amend- 
ment, U. S. Const. Briggs v. Neville ... cc ccc cece eee eee 1 


2. Sec. 134, Rev. St. 1913, relating to control of carriers by 
state railway commission, held to apply to public stock- 
yards, and not to deny to appellant stock-yards company 
the equal protection of the law under the Fourteenth amend- 
ment, U. S. Const. Union Stock Yards Co. v. Nebraska 
State Railway Commission .......0 ccc ees cee cee etee 224 


8. The amendment creating the state railway commission is an 
independent part of the Constitution, and not an amend- 
ment to the executive, legislative or judicial articles thereof. 

In re Lincoln Traction CO. ...ccce ccc cece nec r ecw eeencene 229 


4. A legislative act does not impair the obligation of a con- 
tract, entered into before the act became operative, merely 
because it abrogates or holds in abeyance an existing remedy, 
provided another equally adequate remedy is substituted. 

LM TO DIQUIS: iii isis ee 80. So aia  E ea eae ley Salis Slate CAO whee 103 


5. Ch. 164, Laws 1917, relating to debtors, does not impair the 
obligation of contracts entered into before the act became 
operative. In re Davis ... ccc eee ccc cece eee eter en eees 703 


6. Where a proper basis for classification exists, a tax im- 
posed on all persons or companies engaged in a certain 
occupation does not deny equal protection of the law. City . 
of Fremont v. Postal Telegraph-Cable Co. .......-..eeeeeees 476 


7. Ch. 196, Laws 1919, providing for the nomination of mem- 
bers to a constitutional convention, held not unconstitutional. 
Baker v. Moorhead .......0 ccc cece cece eeee etbinaia: seacavek- nae 811 


8. The fact that ch. 196, Laws 1919, provides for election of 
members of a constitutional convention at a special election, | 
whereas representatives to the legislature are required to 
be elected at a general election, does not amount to a change 
of manner of their election. Baker v. Moorhead ............ 811 


9. Sec. 18, art. XVI, Const., providing that officers “by the 
Constitution or laws made elective by the people” shall be 
elected at a general election, provided for in the Constitu- 
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10. 


11. 


tion, does not include members of a constitutional conven- 
tion. Baker v. Moorhead 2... cc cece rece re neve icta leita ia 


The general rule that constitutional provisions will be con- 
strued as mandatory, rather than directory, does not apply 
with the same strictness to constitutional provisions provid- 
ing for future constitutional conventions, as to other parts 
of the Constitution. Baker v. Moorhead ........... 000 00ee 


A construction of a provision of the Constitution which 
would make difficult or impossible any fair and just method 
of revising it will not be adopted by the courts. Baker 
Ds MG OTR OGG: <o osie saat ot osha dire to SR Gru Re eS henge wine BS iw ohare wsbg Beak 


Contracts. See ASSIGNMENTS. CoUNTIES AND CouNTY OFFICERS, 


4, 5. Evinence, 10. Liset. PRINCIPAL AND Surety, 1, 2. 
SaLes. STATUTE of FRAuDS. 


Forbearance to sue where no cause of action exists is not 
a consideration to support a promise. Wehnes v. Marsh .. 


. Where the law implies a contract, a promise to do some- 


thing different from or in addition to that which the law 
implies is nudum pactum. Wehnes v. Marsh ..........-005 


. The contract between the owner and the builder and his sure- 


ties for building is dual, the agreement to pay laborers and 
materialmen being distinct from the contract to erect the 
building. Forburger Stone Co. v. Lion Bonding & Surety Co. 


A county wrongfully forfeiting a building contract partially 
performed by a contractor not in default cannot justify its 
failure to pay the amount justly due under the contract by 
showing that payments to the contractor and cost of com- 
pleting building exceeded the contract price. Howard Voun- 
Of Vis PROSIG 2eic?siaicn,in0 thw in Wi ia at bola 1635 BGs a PGS! Ba Neate ce Oe epee 


A building contractor is not bound by the architect's arbi- 
trary and unreasonable refusal of estimates justly due. 
Howard County v. P€snd oo... ccc cece ccc cence cet en enenee 


Generally the right to rescind a contract exists only in favor 
of the party not in default. Howard County v. Pesha ...... 


Under a building contract requiring payments to contractor 
as work progresses, the owner’s failure, upon demand, to 
make a payment justly due may justify the contractor, 
not in default, in refusing to proceed with the work. Howard 
County v. P€ShG ......... ecco es a Dionne eden ease dre ieneces eves ena feces 


Under a building contract designating the architect as sole 
and final arbitrator of estimates for labor and materials, 


811 


811 


811 
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he cannot arbitrarily defeat proper estimates justly due. 
Howard County v. Pesha .......-.---00es Bo edaleceeie onereeeo 200 


9. Unchallenged estimates of architect for labor and materials 

‘are conclusive in absence of fraud or mistake, under a build- 
ing contract making his decision final. Howard County v. 
POSNG: 5. c5605 ei pele AG es ee OS wanes dis cislnic wee eaaieeea s 290 


10. In an action by building contractor for labor and materials 
for which architect arbitrarily refused estimates, evidence 
that the architect did not deny that an estimate was due, and 
that he arbitrarily refused to make it, held admissible on 
issue of fraud. Howard County v. Pesha ..........22005- 296 


11. A loan toa building contractor to pay for labor and materials 
is not secured by a bond given by him for protection of per- 
sons furnishing labor and materials. Howard County v. 
POSTE o5 seh cio halas yes Beacon Bet 5 REE AVEAT RA Ite GRE at ues 296 


12. Where the owner of a partially constructed building wrong- 
fully cancels a building contract requiring him to pay 85 
per cent. of the estimates, and permitting him to retain 15 
per cent. until completion of contract, the contractor may 
recover both percentages for work done. Howard County 


V. PESRG oo... cc eee eeee stg ae sei eke aast: oe clasts Bahai ae wiguete:e Behe a lear be 296 
18. Equity has jurisdiction to reform a written contract for 
fraud or mistake. Shurtleff v. Pick & CO. ...........-. 00008 414 


14. A party is not chargeable with negligence in signing a 
contract written by the other party, containing a fraudu- 
lent misstatement of a material fact which an ordinarily 
prudent man would not discover. Shurtleff v. Pick & Co. .. 414 


Corporations. See NEGLIGENCE, 2. 


1. Under an executory contract to sell stock, dividends de- 
celared while the contract is executory belong to the pur- 
chaser. Bank of Waverly v. Daily co.cc e cece ener e eee 

2. Articles of incorporation and statutes relating thereto are 
a part of the contract of one purchasing stock of the cor- 
poration. Allen v. White ... cc cc ccc c cece ccc nce cereeeeee 256 

8. Majority of stockholders of a corporation cannot, by amend- 
ing the articles of incorporation, deprive the minority of 
their contractual rights to dividends under the original 
articles. Allen v. White ....... ccc eee cece cee nen eee 256 

4, When a legislature provides for a state officer to administer 
the affairs of an insolvent corporation, such provision is a 
charter right which follows a corporation wherever it goes. 
Kinsier v. Casualty Co. of America .........000. y atershe anes 383 


a 
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5. 


10. 


11. 


12. 


The liability for failure of corporation to publish notice of 
indebtedness required by sec. 577, Rev. St. 1913, is in the 
nature of a penalty, and one stockholder equally at ‘ault 
with others cannot maintain action as creditor of the. cor- 
poration against the others for such omission. Singhaus 
DS PUG CY 0. S66 ie 5 5 24 RESALE OR Shia hsid,0. Sine do S) Sie sueseiehevaaest: « elays 


There is no default for failure of corporation to publish 
notice of indebtedness required by sec. 577, Rev. St. 1913, 
until one year after organization of corporation. Singhaus 
WD) PUD OR isabe ca rotase cata ca Bigs cigiso Whereas a lat waa pe Tote saber we. ganaoaaters gh andes alate 


A corporation may exchange property in purchase of its 
outstanding shares, but the transaction must be in entire good 
faith, and in no manner injure rights of creditors or stock- 
holders. Singhaus v. Piper ..........0005 Ge ahah ogre ee tatg bus See 


The relation between stockholders is confid2ntial, and, if 
they are creditors of the corporation, their right to object 
to a transfer of its property for shares of the stock is 
analogous to the right of creditors to object to transfers of 
property by their debtors, Singhaus v. Piper .............. 


If transfer of corporation’s property for outstanding stock 
is made to secure stockholders against loss on account of 
existing indebtedness, the transfer may be held invalid as 
against creditors; but, if at the time of such transfer the 
remaining corporate property amply secures its debts, and 
its business continues for several years, the tact that un- 
profitable business and new debts have made it insolvent 
is not conclusive that the transfer was made with intent to 
defraud creditors. Singhaus v. Piper ............. ‘ 


A creditor and stockholder at the time of and with knowledge 
of a transfer of corporation’s property and of its business 
and assets cannot complain of the transfer Lecause after 
several years the corporation has become insolvent. Sing- 
ROUS" VE PIDET secs Ge OE abe R ER Sa OCONEE DEN aloe ee 


It is within ‘apparent scope of authority of an officer of a 
trading corporation to indorse a negotiable instrument, 
payable to the order of the corporation, only in furtherance 
of its business. Bank of Benson v. Gordon ......... 2. cuee 


Where a note is payable to a corporation and is indorsed 
by an officer in the corporate name and given as collateral 
for a loan to himself or to another corporation in which he 
is interested, the facts are sufficient to put the lender on 
inquiry as to the official’s authority to transfer the note. 
Bank of Benson v. Gordon ........6- errr er ee eee re 
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Costs. ' 


When a brief fails to conform to rule 12, the supreme court 
may on its own motion refuse to allow a fee to be taxed 
therefor. McWilliams v. ANGeTsSOn ...... 0c ce cee eevee eeeee 187 


Counties and County Officers. See Conrracts, 4-12. OrrFIcERs. 
RaILroaps, 1. 


1. Where a man was employed as jailer by the county board, 
held that the sheriff was not entitled to the statutory jailer 
fee. Dorcey v. Thurston County ........... siGadparelacsends . 43 


2. Under ch. 18, Laws 1915, giving the county board power to 
levy funds for a courthouse on petition signed by 55 per 
cent. of the legal voters, a petition is invalidated by a con- 
dition designating the site; the power to select the location 
being vested in the board. Mylet v. Platte County .......... 105 


3. The boundary between Grant county and Garden county held 
to be the section line three miles west of the range line 
between ranges 40 and 41, in townships 21, 22, and 23. 
State v. Garden County occ ccc cece ccc cece nec cenencens 142 


4. An architect employed to superintend construction of a court- 
house under a contract calling for estimates as the work 
progresses is a fiduciary of the county, and, if he knows 
any reason why estimates should not be made, he should 
state the facts to the county board, without its request. 
Howard County V. P€snd oc ccccccc ccc ccc cc cece cece eeeneeee 296 


5. Where a county enters into a valid contract for construc- 
tion of a courthouse, it cannot, by pleading want of power, 
escape the payment of just claims for labor and materials 
accepted and used under terms of the contract. Howard 
COUnty V. PESW 6.6 siesiei ad dsaeieeeis on ies Md aa ne eae cee wel gies os 296 


6. Where a sheriff having the right to hold over retains his 
office and files a proper bond, failure of the county board to 
approve the bond does net create a vacancy. State v. Willott 798 


Courts. See WILLs, 2. 


The district court may try a cause on appeal upon the tran- 
script of the proceedings in the probate court. Keeler v. 
Estate of Hiles ....... Sie yaialest © Blvd oth oR uatera ave Shove anata tee stenes ais 465 


Criminal Law. See ADULTERY. ForGery. HoMIcIDE. INDICTMENT 
AND INFORMATION. INTOXICATING Liquors, 1, 12. Jury. Lar- 
CENY. RECEIVING STOLEN Goops. StaTuTEs, 1, 2. 


1. In a criminal prosecution, where a negative is an essential 
element of the crime, and is “peculiarly within the knowledge 
of the defendant,” it devolves upon him to produce the 
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10. 


11, 


12. 


evidence, and, on his failure to-do so, the jury may infer 
that it cannot be produced. State v. Krasne ............- . 


In a prosecution under sec. 8896, Rev. St. 1913, for fraudulent 
advertisement of merchandise, demurrer to evidence held 
improperly sustained. State v. Krasne ...............045. 


A voluntary confession, standing alone, is insufficient to 
prove the commission of a crime, but such confession may, 
with slight corroborative circumstances, be sufficient to 
warrant a conviction. State v. Krasne ....... ec cece eens 


Under the indeterminate sentence act, a district judge is 
only a ministerial officer whose authority is limited to pro- 
nouncing @ minimum and maximum sentence. Lee v. State 


Under the indeterminate sentence act, the prison board 
determines the term the prisoner shall serve. Lee v. State .. 


To make evidence of other acts available, some use for it 
must be found as evidencing a conspiracy, knowledge, de- 
sign, disposition, plan, er scheme, or other quality, of itself 
evidence bearing upon the particular act charged. St, 
Clair OS State: csc sie Sink Gabe eid a eae ka ars 


An alibi is a defense in a prosecution for the sale of whiskey. 
MANGO: D> BCQEE is.ccs o 5 Sinte Sally eejsibnacel nee wou Qacere Gcteee ard a Sas 


Where name of state’s witness was Hughes William Hughes, 
though he signed the complaint as William Hughes, and the 
county attorney indorsed William Hughes on the information, 
held not error to permit him to testify as a witness in chief 
for the state. Brown v. State ......... ih lavrahalaterarajectinnane camage tes 


The district court cannot fix the minimum of a sentence 
for larceny at a greater period than that fixed by statute. 
Brown: 0; States o.004 60% sad ada bie be oO OA Mee be Be wea 


Failure to specifically instruct to disregard opinions ex- 
pressed by rejected talesmen on their voir dire examination 
will not require a reversal, where the instructions direct 
the jury to base their verdict alone on evidence adduced 
at the trial. Grammer v. State ..... wie ati wi eseaaelens wceratetareys 


Under an information charging two with murder in the first 
degree, one as principal and the other as accessory before 
the fact, failure of the trial Judge, on his own motion, to 
require separate trials held not error. Grammer v, State .. 


Testimony that a confession was voluntary, or that there were 
no promises, threats, or inducements to influence accused 
to make it, is not objectionable as being an opinion or a 
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conclusion, where the circumstances under which the con- 
fession was made are in evidence. Grammer *%. State .... 325 


13. A foundation for admitting in evidence a confession of guilt 
may be established by testimony of a witness that it was 
made to him and that neither he nor any one in his presence 
or hearing made any promises or threats. Grammer v. State 325 


14. Where two are charged with murder in the first degree, one 
as principal and the other as accessory before the fact, a 
confession by the principal, if admitted by the accessory 
to be true, may be admitted in evidence against the latter. . 
Grammer. 0 Stabe ois caress. ace. ass bee 905, Sava. si os aoeth givlel oe Wiese eas ele's 325 


15. Laughter and applause by the audience during trial in a 
felony case, held not ground for setting aside the verdict, 
where the presiding judge vigorously rebuked the miscon- 
duct and directed the jury to disregard it; jrejudice not 
being shown. Grammer v. State ....cceccccscecrcercucas 325 


16. An oral statement directing the jury that testimony of 
witness under examination applies alone to one of two joint. 
defendants is not an instruction within the statutes requir- 
ing instructions te be in writing, and forbidding oral modi- 
fication. Grammer v. State ....... ere OReen sdvereateha:cete.d eseecee O20 


17. Instructions must be taken as a whole, and a phrase, clause 
or sentence may not be segregated from the context in order 
to give it a different meaning from that intended. Kirk 
v, State ...... yaar cena aeaveseprendge lags salud otcict or meses te neh (avec ae seve 484 


18. When it is shown affirmatively that attendance of a witness 
cannot be procured, his evidence given on a former trial 
may be used on a second trial; its admission being within 
the sound discretion of the trial court. Koenigstein v. State 580 


19. In a criminal trial, it is error to instruct the jury to con- 
sider ‘all the circumstances established beyond a reasonable 
doubt' by the evidence, bearing on the respective questions 
and facts testified to.” Koenigstein v. State .............. 580 

20. The ultimate facts necessary to a conviction must be estab- 
lished beyond a reasonable doubt, but minor circumstances 
need not be so proved. Koenigstein v. State ...0......0 00 580 

21. If a witness in rebuttal is erroneously allowed to repeat 
his testimony on direct examination, the error will not re- 
quire a reversal, unless it affirmatively appears that accused 
may have been prejudiced thereby. Koenigstein v. State .. 580 


bo 
bo 


It is not reversible error to reject proof of matters that are 


conceded by all parties, Koenigstein v. State ..... soesess 580 
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23. 


24, 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


32. 


A motion to direct an acquittal should not be sustained if 
the evidence is such that reasonable minds might differ as to 
guilt of accused under the evidence and instructions. Koenig- 
SCCM Vs SEALE since age RE ee oA CEE Tic aS SS EEA Oe E 


A conviction under sec. 8767, Rev. St. 1913, defining adultery, 
will not be set aside because the charge was that accused 
was an unmarried man, when the evidence showed that he 
was a married man. Miller v. State ....... Bod aise daeverta te hcayste ; 


In prosecution for adultery, introduction of defendant’s 
alleged child in evidence, defendant being colored and the 
woman and her husband white, held proper, as bearing on 
defendant’s improper relations with the prosecutrix. Miller 


DM. BtALE occ ceaccccccccane iad by ahaa ave Reguelalels slaha ag avelandlere tee ee 
It is not error to refuse a requested instruction substantially 
the same as one given. Williams vy. State ....... ccc eee ane 


Where an abuse of the court’s discretion as to questions pro- 
pounded to jurors is not shown, its rulings will be sustained. 
StONE: Ve States 6 sis Giles ike Sree AAS Sieh oe aN Gh RES 


In a prosecution for felony, the information must be served 
upon the defendant at least one day before trial. Wozniak 
D BIUOLS ii ei si AGES Hees ees BEEN oe Spores bastireterer a; hale acae 


Where defendant’s objection to go to trial because no copy 
of the information has been given him is overruled, the ruling 
cannot be sustained unless the record affirmatively shows 
such service. Wozniak Vv. State ...... ccc ccc eee cece e eens 


Where the state’s brief does not quote nor refer to record 
where it is shown that defendant was served with copy of 
information, the court will not presume that such evidence 
exists. Wozniak v. Stat€ 2... cece cece cee n eeu esees 


A conviction for felony will not be affirmed unless the record 
shows that accused was arraigned and given opportunity to 
plead before the trial began. Wozniak v. State ............ 


In a prosecution for felony under sec. 56, ch. 187, Laws 1917, 
which also defines first and second offenses as misdemeanors 
with different penalties attached, accused may be acquitted 
of felony but convicted for a first or second offense, and 
instructions should be given thereon. Wozniak v. State .. 


;. Where instructions respond to the evidence and issues, they 


will be held proper, Mauzy v. State ......ceccee ese enccees 


Where accused is a witness in his own behalf, it is dis- 
cretionary with the court as to how far opposing counsel may 
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go in his cross-examination, and, unless there is an abuse of 
discretion, no error is committed. Mauzy v. State ........ 7175 


35. Where one of two jointly charged with murder enters a 
plea of guilty, and neither requests separate trial, and the 
evidence against both is taken together, they cannot there- 
after contend that for that reason the judgment finally ren- 
dered is absolutely voi}. In re Application of Cole ...... 802 


386. When accused pleads guilty to a charge of murder in the 
first degree, he cannot determine the degree of the crime, 
but may be convicted of murder of either degree or man- 
slaughter, and the court should determine the degree from 
the evidence. In re Application Of Cole ........ceeveeas 802 


37. The determination of the degree of the crime on plea of 
guilty does not necessarily involve the determination of 
the punishment therefor. In re Application of Cole ...... 802 


38. Where one of two jointly charged with murder enters a plea 
of guilty during che trial, and neither Lad requestec separate 
tvicl, the regular practice is to proceed separately against the 
one not pleading guilty, and not to take evidence as to de- 
gree of crime of the one pleading guilty as a part of such 
trial. In re Application of COle .....cccccccccccccsecees B02 


39. If prejudicial error occurs only after the defendant’s guilt 
has been determined, the judgment will be reversed and the 
cause remanded for correct proceedings subsequent to de- 
termination of defendant’s guilt. In re Application of Cole 802 


Crops. See Triat, 3. 
Damages. See Sates, 3. 


1. Verdict for $2,000 for personal injuries held not excessive. 


POE Vi Busy 25, sack p hte sie 6h asdtace isca wiaiiee he aia es sis Sergei 317 
2. Verdict for $25,000 damages hcld not excessive. Thomas 
v. Otig Elevator CO. wc cc cece es sccues ie Biden ailanes te Ra restea ayers 401 


3. Where goods of the quality ordered are not delivered, the 
purchaser is not required to purchase other goods on the 
open market in mitigation of damages, while negotiations 
for a settlement are pending. Shurtleff v. Pick & Co. .... 414 


Death. 


An action for wrongful death under sec. 1429, Rev. St. 1913 
(Lord Campbell’s Act) must be brought within two years 
after the cause of action accrues. Gengo v. Mardis ........ 164 


103 


Nes. | INDEX. 


Deeds. See APPEAL AND HRRor, 22. EVIDENCE, 1. Mortcaces, 4. 


WILts, 10. 


1. In a suit to cancel a deed for fraud, evidence held insuf- 


is) 


ficient to sustain the allegations of the petition. McWilliams 
UV. ANGCTSON worccccccrcnancccnsacusccces hig dia dveieXS ONO'S Sees 


Where an aged parent upon practically no consideration 
conveys most of his property to one son, the transaction will 
be closely scrutinized, and the presumption is against its 


validity. Chamberlain v. Frank ..ccccceccccnccccceernes 
. Evidence held insufficient to uphold conveyance by aged 
parent to son. Chamberlain v. Frank .........5000s as o:'sipseh'o 38 . 


Where an invalid conveyance was made about six years 
before grantor’s death, and suit to annul was brought a few 
months after his death, there was no laches. Chamberlain 
DEC ONUG 6.6060, a6 8 Bs Mine Sess, 09.8 wr bse val eee Cases asia e -acgigh dees Sta arets's o's 


Equity will cancel a conveyance, where the consideration 
is nominal and there are indications of fraud or conceal- 
ment. Krause v. Stevens ...... sre wpalewie-e ered are lass Sisieke "sev 


Where a deed in blank as to grantee appears to be regularly 
executed, acknowledged and delivered, it is, as to third per- 
sons, prima facie evidence of the authority of the person 
holding the deed to insert her name as grantee. Harring- 
LOM: Vie VO QUE oc casie Siete cae es wi Sedan. uw inte celal eee Rearsents rend eiete 


%. Unless a contrary intention appears, execution and delivery 


of a deed gives the recipient implied authority to inser: the 
name of the intended grantee, where this is left biank. 
Harrington v. Vogle .....-ceeveeee eee ener eee waren enone 


Depositions. 


If no objection is made to a deposition, and both parties read 
therefrom, neither party can object that the deposition was 
incompetent, O’Brien v. COON ....eceee Sale sisiors ae eiatete ates 


Divorce, 


1. The conduct of a husband toward his wife, though insuf- 


ficient to sustain a decree of divorce for cruelty, may be 
sufficient to avoid condonation of the cruelty. James v. 


TAMES vec cecesee 6 nce e creer eeeee eee cnet cence eneeence 


Evidence held to sustain decree of divorce and alimony. 
TAMES V. JAMES oo cccccc caver ccccenccseceetevesnerscttenee 


A provision in a decree of divorce for temporary custody 
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of a child until further order of court may be modified on , 


motion. Hammond v. Hammond .......... Tee ieee waver show wie 
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4. 


In determining custody of an infant, the best interest of 
the child is the controlling consideration. Hammond v, 
HAMMONG ..cccsrcccccacceccee tor Gea aie erace Gei'siniss . 


Drains. 


1. 


Courts will not ordinarily by mandatory injunction direct 
a different method of drainage from that adopted in good 
faith by the district board. Moeller v. Logan Drainage 
District ......... wee ale Qanavee ates eile aa ie bilate: dGyo reset ardcer'e' wcrshe"s, Sve 


. The dissolution of a drainage district according to law will 


not be interfered with at the suit of property owners who 
did not begin their suit until notice of an election to dis- 
solve the district was being given. Moeller v. Logan Drain- 
ADO DiStrtete iecic Sisve ci oie erected s Sea SER Siero arg @aresgrgr eae os. bwiwkes Uwe 


. When the county board and the governing board of a drain- 


age district fail to agree on building bridges uver drainage 
ditches on county roads, under sec, 2983, Rev. Si. 1913, it is 
the duty of the district to construct such bridges under 
supervision of the county board. State v. Burt-Washington 


“Drainage District 2... cece cece ccc ccc ee nee se ee se eee esaene 


When a county board has knowledge that a drainage dis- 
trict desires to construct bridges over its ditches on county 
roads, and fails to supervise such construction under sec. 
2983, Rev. St. 1913, and the district builds the bridges, the 
county board is estopped from complaining that they were 
not built under its supervision. State v. Burt-Washinyton 
Drainage District coc ccccccccccreceeescceenteeeane ea 8a aieiae 


Ejectment. See ExEcuTORS AND ADMINISTRATORS, 2. 


Elections. 


Under the nonpartisan judiciary act, the voter may write 


upon the primary election ballot the name of any person as 
his choice for nominee for office. State v. Hogeboom .... 


Eminent Domain. 


1. 


Claim for damages for establishment of a highway across a 
railroad right of way cannot be considered ir mandamus 
to compel construction of an overhead crossing. State v. 
Omaha d& S. L. Be CO. ccc ccc cc cc cece nc ce nc ceceececereeces 
Objections to the establishment of a highway across a rail- 
road right of way will not be considered in mandamus to 
compel construction of an overhead crossing. State v. 
Omaha & S. 1. Be GO. cece ccc cer ces at rece eesesarceseeenes 
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Eminent Domain—Concluded. 


3. A petition to condemn land for use of a railroad is the 
basis of the proceeding and must accurately describe the 
land. Dailey v. Missouri P. R. C0. ... ccc cece c eee ce eaee 219 


4. A petition containing inaccurate statements material to 
dimensions of the land will render void condemnation pro- 
ceedings thereunder. Dailey v. Missouri P. R. Co. ......+. 219 


Equity. See Dreps, 2-5. JupeéMENT, 5. PARTIES, 2-4. 
Escheat. See ALIENS. Manpamus, 1. 


When lands of a decedent, from whom nonresidents aliens 
would inherit if residents of the state, are forfeited to the 
state, they are entitled to their value; such value to he 
ascertained as provided by statute. State v. Thomas .... 147 


Estoppel. See Drains, 4. OFFICERS, 7. 


Where a party gives a reason for his conduct and decision in 
a controversy, he cannot, after litigation begun, change his 
ground. Mitchell v. Brothcrhood of Locomotive Firemen 
ANA ENGineMen .oresccceccccccccccccscseeeceeessswceseene 791 


Evidence. See APPEAL AND Error, 19-31. Bitts anp NotEs, 5, 6. 
ConTRACTs, 10. CRIMINAL Law. DepoSITions. LANDLORD AND 


2 


TENANT, 1. NEGLIGENCE. TRUSTS, 2. WATERS, 38. 


1. Where a deed reserving a life estate in a farm does not con- 
tain the entire contract resulting in the conveyance, grantee 
may show by parol that he accepted title on condition that 
he should occupy the farm for an-annual rental during 
grantor’s lifetime, where the latter had made an oral promise 
to give grantee a farm for services, which he subsequently 
performed. Luther v. Luther wc... cece scence eee 46 


2. In an action by a wife against saloon-keepers for loss of 
support occasioned by the death of her husband caused by 
intoxicants, the Carlisle mortality table is competent evi- 
dence of his life expectancy. Wiley v. National Surety Co. 68 


3. A farmer is competent to testify to the value of farm crops. 
Watkins v. Union P. R. CO. .. cece cece cree reece ee eenees 15 


4, Though proof of ill health or hazardous employment may 
impair the effect of mortality tables as evidence, it does not 
make them inadmissible. ‘"Mentz v. Omaha ¢& CG. B. Street 
RiOOs vocietes Rina eeat ee Weare deco Saw Savaele se eie eee Wis aerate 216 


5. Where the entire testimony of a witness shows that he is 
qualified to testify to rental values of land, his testimony 
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Evidence—Concluded. 


should not be excluded because some of his answers tend 
to indicate a lack of necessary knowledge. Unzicker v. 
ON ZACKC?: Sissctes gies eg. GREE belo gals Mae ES i edoees a telne ewes . 314 


6. Secondary evidence of contents of lost instrument held ad- 
missible. Metcalf v. Chicago, R. I. & P. R. CO. ccc cec cases 431 


7. Testimony of witnesses, who were near the place of an acci- 
dent, that they did not hear a signal bell is not sufficient to 
overcome positive evidence that the bell was ringing. Nan- 
fito v. Chicago, B. & Q. BR. CO. cece cece ence cece cea enes 577 


8. In an action on a notary’s bond for false acknowledgement 
to a deed, the official signature on the notary’s bond filed with 
the county clerk may be received in evidence for comparison 
of handwriting. Harrington v. VOgle ..... cece cececeecees 677 


9. A reasonably accurate map may be admitted in evidence as 
an aid in making intelligible evidence respecting location 
of objects under investigation. Anderson v. Union P. R. Co. 770 


10. Where local custom has given a term a special meaning of 
general acceptance in a business, parol evidence is admis- 
sible to explain it in a written contract. Haney v. Collins .. 782 


11. Merely offering a writing in evidence, not signed by party to 
be charged, is not proof of its contents. O’Brien v. Coon .. 836 


Executors and Administrators, 


1. Upon the death of a husband, the homestead vests in his 
widow and heirs, and the administrator cannot take it into 
account in administering the estate. Dillon v. Dillon ...... 322 


2. An administrator who takes possession of a decedent’s un- 
incumbered homestead, excluding the widow, acts unlawfully, 
and a demand for possession is not a condition of her right 
to maintain ejectment against him. Dillon v. Dillon .... 322 


3. Evidence held to sustain findings allowing claim against an 
estate based on check payable after death of decedent. 
Keeler v. Estate of Hiles co.cc c ccc ccc cece eee n etre weaees 465 


4. Equity will not entertain an administrator’s suit to recover, 
on the ground of mental incompetency, property conveyed 
to some of intestate’s children, where there are no creditors, 
and the only persons to be benefitted are other children of 
the intestate, who during her alleged incompetency received 


stend 


property from her which they stili retain. Brower v. Umstead 828 
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Extradition. 


1. In a requisition, the copy of the complaint and the authenti- 
cating certificate required by the federal law may be written 
on different papers. Chandler v. Sipes .......-..ee0es ... 111 


2. Where the complaint in a requisition charges all the elements 
of a crime under the laws of the demanding state, its suf- 
ficiency is a question for the courts of that state. Chandler 
DE BIDS ccwssewesiev cae in siee Wiesyany lore ewes wee erates ieee te bese ate sie ALE 


Forcible Entry and Detainer. 


In forcible entry and detainer, where plaintiff shows neither 
title nor right to possession, it is not error to direct a 
verdict for defendant. Lierman v. Vidra .....ccecceveccaee 613 


Forgery. 


1. In a prosecution for forgery on two counts, eyidence held 
to warrant an instruction that accused might be found guilty 
on both counts, or on one, or not guilty. Whitney v. State.. 94 


2. An instruction defining the essential elements of the crime 
of uttering a forged instrument given in substantially the 
language of the statute is sufficient. Whitney v. State .... 94 


Fraud. See Contracts, 18, 14. CriminaL Law, 1-3. Desns, 1. 
MASTER AND SERVANT, 4. QUIETING TITLE. VENDOR AND PurR- 
CHASER, 3, 6. 

1. In an action for fraud, instruction as to measure of damages 
held not erroneous. Ellwanger v. Goss ...... eisata caviar etnesese «. 132 


2. One who knowingly participates in the commission of a fraud 
is chargeable with guilty knowledge. Raasch v. Lund Land 
COs ee Geeks Oke eizate sila rele jac -Nire; Sale SRevesg satya ere ease .. 157 


38. A director or officer of a corporation who approves an un- 
true and misleading report as to the value of its stock may 
become personally liable to a purchaser of the stock whe is 
defrauded thereby. Redfield v. LaMD ...... ccc cc cece en ceece 410 

4. If false representations are made by a vendor of material 
facts as to the vajue of realty requiring an independent 
investigation to ascertain the truth, the vendee may recover 
damages suffered. McCandless v. Greusel ....... Dvaieceenene o ARS 


5. If a contract is conditioned on seller’s performance of cer- 
tain things within a specified time, within which performance 
is being considered by the parties, representations then made 
by the seller, intended to prevent suspicion of prior fraud 
inducing the contract and to induce the buyer to consum- 
mate it, are competent as evidence of fraud in buyer’s action 
for damages. Lindburg v. Lamb ........ eee ee ore 167 
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Fraud—Concluded, 


6. Representations made by a seller after consummation of 
a contract of sale are incompetent as independent evidence 
of fraud inducing the buyer to enter into the contract. Lind- 
DULG Vs LAMY: 25 oor ete a eiee Said bs caine Cae Sia ease ee Rae eet 767 


7. Evidence in an action-for fraud held to sustain judgment 
for plaintiff. O’Brien v. Coon ..... bay hater eed ee Sarndeas Ys 836 


Frauds, Statute of. See STATUTE oF FRAUDS, 
Fraudulent Conveyances. 


1. There must be an enforceable claim as a basis for recovery 
by a creditor for an alleged violation of the bulk sales law. 
Fisher VV. WOOdGrTd woe e vce c ccc c ence ccc c eee eee teen neces 253 


2. A solvent man’s conveyance of land to his child without 
fraudulent intent is presumed to be in consideration of his 
moral obligation to support her, and, in absence of evi- 
dence of contrary intent, will convey the fee, to the exclusion 
of subsequent creditors of the grantor. Tanner v. Frink .. 811 


3. The question of fraudulent intent is to be considered as of 
the time when the conveyance is made, and with reference 
to the particular alleged fraudulent conveyance. Tanner 
VO Fink ..cc cece ceeee ts wile yerepaydub br 69.8. ad co Sidignaad Su erakeveracanaieeees ». 817 


Guaranty. 


Verdict for defendant held sustained by proof that he refused 
to become guarantor when sober, but signed the guaranty 
when drunk, and that he rescinded it within a reasonable 
time. SchultZ v. Rogers ..cccccccsecccncccccaccsceccreeases 318 


Habeas Corpus. 


1. In habeas corpus to release a prisoner detained under a 
warrant of extradition, the fact that a complaint was filed 
against him in the demanding state is prima jacie evidence 
that he was there charged with a crime. Chandler v. Sipes 111 


2. Where a prisoner detained under a warrant of extradition al- 
leges that the complaint against him does mot charge a 
crime under the statute of the demanding state, the burden 
is on him to produce the statute. Chandler v. Sipes ...... 111 


3. In habeas corpus, where there is a substantial conflict in the 
evidence as to petitioner’s presence in or absence from the 
demanding state, at the time the offense was committed, 
petitioner is not entitled to his freedom on that issue. 


Chandler v. Sipes ..ccceccccecseccccsecccoees seated ed eeeiee LIL 
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Habeas Corpus—Concluded. 


4. The issuance of a warrant of extradition creates a pre- 
sumption that the prisoner detained under it is a fugitive. 
Chandler v. Sipes .......0 cece eeceee eis distetcrig anemia sect reve 


5. The burden of proving that a complaint in a requisition is 
not certified according to federal law is on a prisoner, where 
he is detained under a warrant regular on its face. Chandler 
D. SIDES eo Sve eh oie BRR OOS ee ee ea ews CEES a Sew wis 


6. In habeas corpus to determine right to possession of a child 
as between its father and grandparents, where the evidence 
is conflicting as to their fitness and as to the agreement 
whereby possession was committed to the grandparents, the 
child’s welfare is the controlling consideration. State v. 
TIAGRDEL GET iki eRe ep REED RAED BOR KER SRE ORES SOO eR SE Se ed 


7. One who under secs. 4082, 4094, Rev. St. 1913, is “found to 
be infected with communicable venereal virus” ig not en- 
titled to a writ of habeas corpus for release from detention. 
Brown v. Manning ....cccerecccnccaes big lertiprer et ea ca leaned ite 


8. If on a valid conviction the court renders an unauthorized 
judgment, and defendant is imprisoned under such void 
judgment, he may be released by habeas corpus, but he 
will not be discharged from custody if he is charged with 
a crime in a valid information. In re Application of Cole .. 


9. The writ of habeas corpus is not a writ for the correction of 
errors, and will not be allowed to be used for that purpose. 
In ré Application Of COl€ ..... ccc cece cece ence cence eees 
10. If the proceedings subsequent to conviction are erroneous, 
the errors can be corrected by proceedings in error, but not 
by habeas corpus. In re Application of Cole ............ 


Health. 


Under secs. 4082, 4094, Rev. St. 1913, the city cf Omaha is 
authorized to provide for detention in detention home of 
persons “found to be infected with communicable venereal 
virus.” Brown V, Manning .... ccc cess cece ec ce ence ence 


Highways. 


1, Evidence, in suit to establish right to use an aileged public 
road, held to show its abandonment for more than ten years 
before suit was begun; the suit thus being barred by limi- 
tations. Donovan v. Union P. R. C0. .. cece cece we ec eee 

2. Evidence in a suit to enjoin a road overseer from removing 
a hedge, claimed to be an encroachment upon the public 
highway, held to austain decree for plaintiff. Rurup v. Kilzer 
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Homestead. See Execurors AND ADMINISTRATORS, 1, 2. VENDOR AND 
PURCHASER, 2. 


1. A writing by a widow, not the head of the family, creating 
an equitable mortgage on realty in which she held a home 
stead life estate under the statute and the fee under her 
husband’s will, held not void for want of acknowledgment. 
Miles 0. MOT oso siee eos bay big Se were ee ele ee bese eb eee eae 261 


2. A wife hy living apart from her husband without fault does 
not thereby divest herself of her homestead rights in his 
property at his death. Dillon v. Dillon 2... ... ccc eee 322 


3. Where a married man informed a money lender that he in- 
tended to use the money borrowed to pay for a homestead 
previously purchased, such fact did not entitle the lender 
to a lien for the purchase price. Hngaard v. Schmidt’.... 369 


Homicide. See Criminat Law, 11, 35-39. INDIcrMENT AND INFOR- 
MATION, 


1. Under an information charging two with murder in the first 
degree, one as principal and the other as accessory before 
the fact, the duty of fixing the punishment of each at death 
or life imprisonment, if both are convicted, is imposed on 
the jury by the Criminal Code. Grammer v. State ...... .. 325 


2. On trial for killing an officer, instruction allowing convic- 
tion if jury find from the evidence beyond a reasonable doubt 
that accused with others with whom he stood charged, prior 
to the killing, had formed a common purpose to resist 
arrest, and that the fatal shot was fired by one of the parties 
in pursuance thereof, is proper, when other necessary ele- 
ments of murder are properly defined. Kirk v. State ...... 484 


38. When several persons are jointly engaged in resisting of- 
ficers attempting to arrest them, and in such resistance use 
deadly weapons, each who assists in their employment is 
held to have inteaded the natural and probable consequences 
of their use. Kirk v, State 2... ccc cece cece eee Conleiete tar ee 484 


4. When evidence shows that accused may have participated 
in killing of deceased, but, if so, without premeditation and 
deliberation, it is not error to instruct on murder in the 
second degree, and permit consideration of that crime. Kirk 
Ds EGE CS ccib 0 ce Srattane cacao S 0. ordre Se Shae Siar Swine adore Riedie aie 484 


5. On a trial for murder in the first degree, it is the court’s 
duty to instruct only on the degrees of homicide supported 
by evidence. Williams v. State ..... Sb disieareleeeee peewee wae GLO 
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Homicide—Concluded. 


6. It was not error to refuse to require state’s counsel to offer 
in evidence a dying declaration, when the record fails to 
show that such a declaration was made. Williams v. State 710 


1. Evidence held to sustain conviction. Mauzy v. State ...... 715 
Husband and Wife. See HomesteaD, 2. 


1. When a married woman signs a note there is no presumption 
that ske intended thereby to bind her separate estate. Dodge 
Di FCG EY. 65 5 Fe eae eee Ge OE ES See aren 6 ONE ERGY Hier 180 

2, In foreclosure of mortgage given to secure notes signed by 
husband and wife, judgment for deficiency cannot be ren- 
dered against the wife, where the pleadings show marriage 
when she signed the notes, unless the issue as to such 
liability is raised by proper plea. Dodge v. Healey ...... 180 

3. In absence of divorce, a separation contract between husband 
and wife is abrogated by renewal of marital relations. | 
Dillon v. Dillon coo ccccccccnccvccccuvesecusvcas oaths wees 822 


4. A contract between husband and wife, providing for pay- 
ments for support of wife and child, and that criminal 
proceedings for abandonment should be “indefinitely sus- 
pended” until default of a payment, is not void as against 
public policy. Weichel v. Weichel ......cc see e cere cece ees 542 

5. A bond for $1,000, ‘and more if required,’ to secure pay- 
ments stipulated in contract by husband to support wife and 
child, is not void because exceeding amount prescribed by 
sec, 8615, Rev. St. 1918, providing for such bond and limit- 
ing it to $1,000. Weichel v. Weichel ........ 2. cece c econ eee 542 


Indictment and Information. See INtoxtcaTina Liquors, 12. 
An information charging murder in the first degree charges 
also murder in the second degree. Kirk v. State .......... 484 


Injunction. See Drains, 1, 2. Hienways, 2. MunicieaL Corpora- 
TIONS, 6. OFFICERS, 1. 
Where the nature and frequency of trespasses prevent or 
threaten rights of possession and property in land, an in- 
junction will be granted. Meyers v. Schmidt ...... edisreryee AIO 


Insurance. 


1. In determining whether statements in a written application 
for insurance are warranties or mere representations, the 
court will consider the situation of the parties, the subject- 
matter, and the language employed, and where the parties 
clearly intend statements to be warranties, the contract 
will be so construed. Swanback v. Sovereign Camp, W. 
OL We veeaee So disteee eee eta whee be Uoicorainlste dias I eS | 


904 INDEX. [103 Nes. 


Insurance—Continued. 


2. To make warranties a defense to an action on an insurance © 
policy, the insurer must plead and prove that answers 
were made substantially as written in the application, that 
they were materially false, and that the insurer relied on 
and acted upon them. Swanback v. Sovereign Camp, W. 

Oe Woo BeOS GENER esse we OES HED ARN Te BOE OTS ate aresch 84 


3. Where a foreign beneficiary society fails to show that it has 
complied with its own laws as to the right to do business 
in this state, it is not entitled to admission. Grand Ledge, 
A. O. U. W. v. Insurance Board ...... ccc cece eee ees Sashes “99 


4, An administrative board may exercise only those discretion- 
ary powers given it by statute, and it is its duty to act 
when the statutory requirements have been complied with. 
Grand Lodge, A. O. U. W. v, Insurance Board .......ece- cae 99 


5. Exclusion of evidence of examining physician held to have 
been erroneous. Fox v. Scandinavian Mutual Aid Ass’n. .. 117 


6. Employers’ liability policy held to obligate the insurer, on 
appeal from a judgment recovered by the employee, to fur- 
nish a supersedeas bond. Johnson v. Maryland Casualty Co, 371 


7. Where the insurer appeals from a judgment recovered by an 
employee and does not furnish a supersedeas bond, the in- 
sured may pay the judgment and sue the insurer. Johnson 
v, Maryland Casualty Co, ... cc ec ccc cece e cece eee cees 371 


8. Under the statutes of New York, it is the duty of its in- 
surance commissioner to administer all property and credits 
of an insolvent corporation of that state located in Nebraska. 
Kinsler v. Casualty Co. of AMeCTICd Lo... ccc cece ee eae 382 


9. Where the holder of a fraternal beneficiary certificate has 
done all within his power and knowledge to procure a change 
of beneficiary to be made by the insurer, a court of equity, 
as between conflicting claimants, will treat the change as 
having been made. Adams v. Police g Firemen’s Ins. Assn 552 
10. Where officers of a mutual accident insurance company, 
authorized to enact by-laws, fail to formally adopt any by- 
laws, but act upon and publish by-laws adopted at a meeting 
of its members, such by-laws cannot he assailed for want of 
formal adoption, by a member who accepted his certificate 
thereunder, or by his beneficiaries. Dunn v. Physicians 
Casualty. ASO 2. sci cbs eS eiseats eh VERBS AA be ee ONE 557 
11. A by-law of a mutual accident association construed to re- 
lieve the association from liability for fatal injuries inten- 
tionally inflicted upon the insured by a third person. Dunn 
v. Physicians Casualty Ass'n ..... 0-21. see eee eee Sol oer seaeardie 557 
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12, 


13. 


14. 


15. 


16. 


17. 
18. 
19. 


20. 


21. 


A provision in a contract for term insurance that it shall 
not be payable unless death occurs within a year for which 
premium has been paid is binding upon the parties. ‘Bogue 
v. New York Life IMS. CO. ccc cc rece cc cc sew ccc scnccccevcens 


Provision in life policy that any indebtedness or unpaid 
portion of premium for the current policy year should be 
deducted from death loss, held not inconsistent with pro 
vision that payment of premium should not keep policy in 
force beyond date when next premium was payable. Bogue 
v. New York Life Ins. Co. .......0.000.- ERS Filed acters eels 


Provision in policy that after it takes effect {ft shall con- 
stitute the entire contract will not prevent a subsequent 
agreement modifying the contract. Bogue v. New York 
LALO TNS COs. 3s. sin ostinato kee hid we Sea ea Naas Cha ae ae a 


Where premium was extended and payment was not made as 
agreed, the policy lapsed. Bogue v. New York Life Ins. Co. 


An insurance agent whose authority was set out in the ap- 
plication and expressly called to the applicant’s attention 
could not vary the terms of the policy by an estimate of 
results of the policy attached by him thereto. Baird v. 
Union Mutual Life Ins. Co. ..... Sibi hese aheve hier etas ns Sigihed lel ater avers 


An offer to pay the amount due under its contract held a 
sufficient tender to relieve insurer from liability for interest 
and attorney’s fees. Baird v. Union Mutual Life Ins. Co. .. 


Evidence in an action for negligence in delaying action on 
an application for life insurance held insufficient to sustain 
judgment for plaintiff. Meyer v. Central States Life Ins. Co. 


Special provisions in a life policy will not be construed 
to defeat or limit its benefits, unless they clearly require 
such construction. Zantow v. Old Line Accident Ins. Co. .. 


Where proof of death furnished a beneficiary association 
did not strictly conform to its by-laws, and the claimant was 
informed that payment would be made on “positive proof 
of death,” held that strict conformity of proof to the by- 
laws was waived, and only “positive proof of death” was 
necessary. Mitchell v. Brotherhood of Locomotive Firemen 
ANG ENGin€Men oo. ccc rcccccrvccccccccccccrevecee ‘elevate, seBtye 


“Positive proof’ of death in a by-law of a beneficiary as- 
sociation held to mean proof as positive as the circumstances 
reasonably afford, and positive enough to satisfy the judg- 
ment of reasonable men. Mitchell v. Brotherhood of Loco- 
motive Firemen and EnginemMen ......ccccvcscnceerscvsees 
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Intoxicating Liquors. See CriminaL Law, 7. EvIpENcE, 2. 


1. Evidence, though circumstantial, held to sustain conviction 
for unlawful possession of intoxicating liquor. Bilz v. State 15 


2. Petition in action for death held to charge the shooting of 
plaintiff's intestate to have been done by one of his compan- 
ions, by himself, or by an unknown party, and to sustain 
the verdict. Rapp v. Mosercy ........ cece ccc cee cence 30 


3. Verdict for $6,000 held not excessive. Wiley v. National 
Surety CO. ..cecccceccenes ai eisdpc bile ica: Secestiw: Ooo SeaaraNw Sed Oe lane ve 68 


4. In an action against saloon-keepers by a wife for loss of 
husband’s support caused by intoxicants, the granting of a 
divorce and alimony to the wife, held, not to mitigate the 
damage. Wiley v. National Surety Co. ... ccc cee ee cees 68 


5. Where, in an action against saloon-keepers and tkeir sureties, 
the verdict is in excess of the bond, the court may render 
judgment against the principals for the amount of the ver- 
dict, and against the sureties for the sum stipulated in the 
bond. Wiley v. National Surety Co, ....... ccc ccc cece ees 68 


6. Saloon-keepers who contribute by the sale of even a small 
quantity of intoxicants to a person while he is forming the 
drink habit, and their sureties, are liable to the persons 
named in the statute for loss of support. Wiley v. National: 
Surety CO. wcccrsccccacsvesnccsccserevesecvcns Pause tho ees 68 


7. The purpose of ch. 187, Laws 1917, is by sec. 58 ceclared to be 
“for the immediate preservation of the public peace, health 
and safety,” and must be liberally construed. State v. Jones- 
Hansen Cadillac Co. oo... ccc ccc cee cece eee ences ete annees 353 


8. In ascertaining legislative intent, it will be considered 
that forfeitures are not favored in the law. State v. Jones- 
Hansen Cadillac CO. wc cece cece cece cece eet e cee eceeeveceees 353 


9. Ch. 187, Laws 1917, prohibiting manufacture and sale of 
intoxicating liquors, and providing for confiscation of prop- 
erty used in the traffic, will not be construed to forfeit 
property of innocent citizens, unless a legislative intent is 
manifest that such forfeiture is necessary for the preserva- 
tion of public health and safety. State v. Jones-Hansen 
CAGUIOC CO. aie sein 55 Fs fhe Nis oro BH do hone OS Bia Oe eae . 353 


18. An automobile used in unlawful transportation of intoxicat- 
ing liquors is by sec. 42, ch. 187, Laws 1917, a common 
nuisance, which may be abated. State v. Jones-Hansen 
CAMILLA CO, 0. cece cece nee tere cee teen atest ee teees 353 

11. Under ch. 187, Laws 1917, if an autcmoubiie used in trans- 
porting intoxicating liquoy is declared a nuisance, the in- 
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Intoxicating Liquors—Concluded. 


12. 


terest of the owner or mortgagee with notice must be sold 
and the proceeds applied as provided by sec. 33. State v. 
Jones-Hansen Cadillac C0. 1... cc cece w eee enes Bee laiaeceverseass 


An information which charges only that the accused kept 
intoxicating liquors “for unlawful purposes” is too indefinite 
to charge a felony under sec. 11, ch. 187, Laws 1917. Wozniak 
v. State .....00. 4 Oak ESS NEW AR TSE RS AS BOERS asia Wieleerearete 


Judgment. See LIMITATION oF ACTIONS, 2. WILLS, 2-4. 


1. 


Jury. 


A motion to vacate a judgment because a defendant was a 
resident of another county, and because there was no Joint 
liability between the defendants, held properly overruled 
after trial and judgment. McArdle v. Omaha § C. B. Street 
Bee CO ee sa enticg AIGA aie ite igacslie Gah Ree AA NGAI C8 aE Sea eS tack oe 
In proceedings to obtain supplemental decree, the parties 
cannot relitigate matters adjudicated in the original de- 
cree. Overlander V. WATE oo. ci cece cece cee nn cress tanees ‘ 


The trial court may in its discretion vacate or modify a 
judgment during the term, but this cannot be demanded as 
a legal right. Young v. Estate of Young ..............45 


After a judgment has been paid and the cause dismissed, a 
motion to set aside presents no issue. Durland Trust Co. v. 
Ob CY: boa bak aia eid. Bud Siew wig lae eee ee aw hapa eee ee eleven oa 
Equity will not enjoin collection of a judgment, where de- 
fendant was served by legal process, unless it clearly and 
conclusively appears that his default was without his fault 
or negligence, and that he has a valid defense to the law 
action. Campbell v. Harvard State Bank .......cceceees. 


An opinion of a juror on the merits of a criminal charge, if 


based solely on rumor or report, does not of itself disqualify 
him, where his voir dire examination shows that he can re- 
turn a fair and impartial verdict on the evidence and the 
instructions. Grammer v, State ...... ei sere er Sesidaare's rer 


Landlord and Tenant. See Evipence, 5. 


1. 


Where existence of the relation of landlord and tenant is 
an issue in an action to recover for a year’s use and occu- 
pancy of a farm, a judicial record showing that plaintiff 
had collected rent for the preceding year may be admitted in 
evidence. Unzicker v. UNZicker ..... 0. cc cece cee eeeeee 


In an action for rent, evidence as to surrender of premises 
and an agreement by plaintiff’s agent to release defendant 
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held sufficient to raise a question for the jury. Union FP. R. 
Co. v. Gregory COG] CO. .. cc ccc cece cece cece ee te ce neacenteee 421 


3. ,One who executes a lease of realty, and thereafter conveys it 
to another with covenants of title, is a proper party to an 
action to cancel the lease for fraud and concealment, and 
may contest it on those grounds. Kiause v, Stevens ...... 463 


Larceny. 


1. Under the Criminal Code (Rev. St. 1913, sec. 9129) it is 
mandatory that a jury, on conviction, shall declare in the 
verdict the value of the property stolen, and the court has 
no jurisdiction to pass sentence without such finding. Lee 
Di BULGle ees ie eels BS g arpandee SAMs lees Sepia Sra be aitata Dah orate heesels as 87 


2. The generic term “hog” is a sufficient description under sec. 
8640, Rev. St. 1913, providing punishment for stealing a 
“sow, barrow, boar or pig.” Brown v. State ...........44. 271 


3. When property belonging to several owners js stolen, the 
information is sufficient if it alleges that the property be- 
longs to any one or more of them. Brown v, State ........ 271 


4. Where recently stolen property is found on premises of ac-_ 
cused, and it is not shown that any other person had access 
thereto, an instruction allowing the jury to assume pos- 
session in accused is not erroneous. Brown v. State ...... 271 


Libel. 


Under the common law and the public policy of Nebraska, two 
rival candidates for public office cannot lawfully contract 
that one shall withdraw his candidacy in favor of the other, 
who, if elected, will appoint him to a public office; and a 
newspaper article naming a candidate and charging him 
with being a party to such conduct is of itself libelous. Hand 
O, Bailey CO. ..ccccccccccneecercnreneeressesneesrcescecce SBN 


Licenses, See CoMMERCE. 


1. The reasonableness of a tax depends upon its general opera- 
tion in the class .to which it applies. City of Fremont v. 
Postal Telegraph-Cable Co. 1... cece cece cence ence eee c ence 476 


2. In imposing an occupation tax for revenue upon a telegraph 
company doing an intrastate business, extent of tax is within 
the discretion of the municipal government, except only that 
it must nol be prohibitory. City of Fremont v. Postal Tele- 
graph-Cable Co. ........ sree avelediire mare fatal aticter's. Pants hewencse evatetet 476 
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3. Mere proof of operating loss of a telegraph company for 
two years without showing what volume of business is 
available, or the amount of its business or its facilities, is 
insufficient to show that an annual occupation tax of $60 in 
a city of 8,000 inhabitants is unreasonable. City of Fremont 
v. Postal Telegraph-Cable Co. 11... cece ce cece eet eeeenee 476 


Liens. See HoMESTEAD, 3. 


In 2 suit to enforce a specific lien on realty, it is not neces- 
sary to allege or prove that plaintiff’s claim has been re- 
duced to judgment and execution issued and returned un- 
Satisfied. Miles v, Martin 1... ... ccc ccc cc accent eee eeeees 261 


Life Estates. 


1. Limitations do not run in favor of a life tenant claiming the 
entire estate as against the remainderman until such claim 
is clearly brought home to the remainderman. Anderson »v. 
EATER ot wisn ae DEN Sie Cee WIE 0 ENS Mele OG ORC ROT eS 549 


2. Remaindermen may act on the legal presumption that pos- 
session of a life tenant is lawful and not adverse. Anderson 
VO. Miller .occrcsavsaccecoes Haree beaaanerers tie, Wiasdigtenetvent Gc dvgvareteusse 549 


Limitation of Actions. See DeatH. Hicuways, 1. Lire Estates, 1. 
REMAINDERS. _ 


1. The limitation in sec. 1429, Rev. St. 1913, is independen* of 
sec, 7577, Rev. St. 1913, suspending limitation while defend- 
ant is absent from the state, absconds or conceals himself. 
GENGO V. MATAIS 6... cece eee ce teeter tne ene teen tenets 164 


2. A domestic judgment is a specialty within sec. 7567, Rev. 
St. 1913, and an action thereon is barred after five years. 
Fisher OV. WO0dGrG. -..5.6:6.6seis 600 668 008 00s he ee ee ORTH OE 253 


3. A promissory note showing on its face that it is outlawed 
does not render demurrable a petition pleading it, where 
plaintiff alleges that failure to sue was due to absconding 
of defendant. Cummings v. Keating & Co. ....... ec cee eeee 453 


4. The sufficiency of evidence to sustain finding that a debtor 
absconded must be tested by the circumstances of each case. 
Cummings v. Keating & CO. oi. cece ccc een cen eer ee eeenae 453 


5. In an action on notes, evidence held to sustain finding that 
defendant absconded, and so arrested the statute of limita- 
tions. Cummings v, Keating & C0. ccc. sees c ewes ecees veee 453 
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Lis Pendens. 


Under sec. 7651, Rev. St. 1913, purchaser of realty from one who 
procured it by fraud, who fails to record his deed until af- 
ter filing of lis pendens in a suit to set aside the deed of 
his grantor, is a subsequent purchaser and bound by the pro- 
ceedings. Justice Vv. ShAW ...csccrcccvccvccccenscesvcevvcs 4203 


Mandamus, See EMINENT Domarn, 1, 2. 


1. It is the duty of the attorney of the county in which land 
lies, which nonresident alien heirs cannot inherit, to pro- 
ceed to forfeit the land to the state, and, if he refuses or 
neglects to do so, such alien heirs may enforce such action 
by mandamus. State v. Thomas ....... cece cee cece ee tens 147 


2. Mandamus will not lie to compel issuance of a warrant on 
current funds of a school district to pay a judgment for 
damages for breach of a teacher’s contract in a former year. 
State V. PUtn@Mm covcvcceccccvcrccsccccceecesvenes veneers. 846 


Master and Servant. See AppraL anp Error, 30. 


1. Compensation under the employers’ liability act pursuant to 
sec. 3675, Rev. St. 1918, cannot be denied because of claim- 
ant’s refusal to submit to an X-ray examination or photo- 
graph, where the uncontradicted evidence shows that neither 
is necessary. United States Fidelity & Guaranty Co. v. Wick- 

UN Ges Scie ale Sha ence Naame ew De Bele aves Wowie ate lmraralasseeecs 21 


2. Allowance of 50 per cent. penalty for delinquent payments 
under sec, 3666, Rev. St. 1913, as amended, Laws 1917, ch. 85, 
sec. 94%, held not unconstitutional. United State Fidelity ¢ 
Guaranty Co. ¥. Wickline 0... ccc cece cece cece eee e en aeees 21 


3. The workmen’s compensation act is remedial in its nature, 
and will be liberally construed. United States Fidelity € 
Guaranty Co. V, Wicklin€ ...-. cece ee cece eee ee ee eee ee sees 21 


4. Where plaintiff in a suit under the employers’ Hability act 
has released claims for compensation for a consideration, and 
seeks to avoid the release because of fraud, the burden is 
on her to establish fraud. Swan v. Lincoln Terminal Co. .. 36 


5. Where a trifling amount is paid for release of claims under 
the employers’ liability act, that fact may be considered, 
with other evidence, as tending to show fraud. Swan v. 
Lincoin Terminal C0. 1... cc ccc cece cece eect e etc eens ees . 36 


6. Under sec. 3661, Rev. St. 1913, as amended by sec. 6, ch. 85, 
Laws 1917, an employer who offered to furnish to an injured 
employee services of a competent physician and medicines, 
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10. 


11. 


12, 


13. 


14. 


15. 


16. 


17, 


held not liable for such services, where the employee refused 
the offer and obtained services elsewhere. Rudil v. Morris 
LOO ek Sse ae NES ee bia bie Siw Hee Be ad ONG ae ed ed si oles 84 


The word “provided,” as used in sec. 3661, Rev. St. 1913, as 
amended by sec. 6, ch. 85, Laws 1917, relating to liability of 
employer for medical services to injured employee, has the 
same Meaning as “and” or “but.” Radil v. Morris & Co. ... 84 


An employee assumes the ordinary risks incident to his em- 
ployment. Dieter v, Doolittle Produce Co. ....... cece secon 152 


Where an employee is induced to use defective machinery on 
the employer’s promise to remedy the defect, he does not 
thereby assume the risk of injury from such defect. Dieter 
vw. Doolitile Produce Co. .... ccc cece cee eee este eens 152 


Under sec. 3659, Rev. St. 1913, an employee may sue a third 
party for damages, though his employer has settled with the 
employee in accordance with the workmen’s compensation 
act, if he makes his employer a party to the action. Mun- 
caster v. Graham Ice Cream Co. ......... Sayers ave suinaaue euseee 379 


Sec, 3659, Rev. St. 1913, being for the benefit of an employer 
who is liable to a workman injured by a third party’s neg- 
ligence, the workman may sue in his own name on an assign- 
ment from his employer. Thomas v. Otis Elevator Co. .... 401 


Under the workmen’s compensation act, commutation and 
payment in a lump sum by order of court are authorized only 
in the exercise of sound discretion upon an agreement or 
settlement by the parties. Myers v. Armour & Co. .........4. 407 


In an action under the federal employers’ liability act, where 
contents of a lost order were material to the issue, held not 
error to permit other similar orders to be introduced in re- 
buttal. Metcalf v. Chicago, R. 1. &.P. R. Co. 0.2... eee 431 


Injury to minor held to be one “arising out of and in the 
eourse of his employment.” Morris & Co. v. Cushing ...... 481 


In an action under the federal employers’ liability act, some 
specific act of negligence on the part of the employer must 
be alleged and proved. Nanfito v. Chicago, B. € Q. R. Co. .. 577 


That an engine was moving four or five miles an hour in 
switching yards is not in itself evidence of negligence. 
Nanfito v, Chicago, B. & Q. R. CO. ... ec cece cece wena eae. DEL 


On appeal by either party from award of compensation com- 
missioner under employers’ liability act, the district ccurt 
of county where employee could sue employer at time of in- 
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jury is the proper court to which to appeal. Globe Indem- 
nity Co. v. Larson ..... eT ee Ce Re OR 673 


18. On appeal from an award of the compensation commissioner, 
the district court has authority to hear the cause as a suit 
in equity and to enter final judgment. United States Fidelity 
¢& Guaranty Co. v. Wickline ..........5.. Pahoa eee Si . 681 


19. Gn appeal from an award of the compensation commissioner, 
the district court, on proper application, may allow additional 
compensation and ‘waiting time’ subsequent to the commis- 
sioner’s award. United States Fidelity 4 Quaranty Co. 

v. Wickliné . ......eeee- ala saavexers ay Aes bhetiaWieserenta Ghar shaeveraa eaves 681 


20. Where a claimant was willing to permit an X-ray photo- 
graph, but refused to allow injection of colorogol, such re- 
fusal did not forfeit her right to compensation under- the 
employers’ liability act. United States Fidelity € Guaranty 
Co. Vv. Wickline ......c eee ee ccc eeee F ogaslsstayen rab raise ateiWietetenete 681 


21, The right to supervise, control, and direct the work is one 
of the tests for determining whether a person is an inde- 
pendent contractor or an employee, but not the sole test. 
Barrett v. Selden-Breck Construction CO. 2.0.0... cc cceecene 850 


22, Plaintiff held to be an independent contractor, and not an 
employee, under the workmen’s compensation act. Barrett 
v. Selden-Breck Construction Co. .....ccccceccceceveceene 850 


23. Under the employers’ liability act, the inquiry respecting the 
extent of an employee’s injury should be directed to his con- 
dition at the time of the examination or trial. Updike 
Grain CO. V. SWANSON ... ccc cece ec ccc cence cee ccceeceeece 872 


24, Where an award has been made under the employers’ Jia- 
bility act, an application may be made to the court by either 
party after six months for a modification of the award on 
the ground of increase or decrease of incapaclty due to the 
injury. Updike Grain Co. v. Swanson .,..... sietetane eXestens 872 


Mechanics’ Liens. 


1. A bond to secure execution of a building contract held to be 
an independent agreement as to payment of liens, not affected 
by a provision in the building contract requiring the owner 
to procure architect’s certificates before making payments 
to contractor. Karel v. Bast@ .... ccc ccc cece ce cee e eens . 191 


2. Under the provisions of a building contract, the owner who 
paid liens held subrogated to the right of materialmen to 
recover on the contracior’s bond. Karel v. Basta .......... 191 
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Mines and Minerals. See Pustic Lanps, 1. 


1. Under ch. 7, Laws 1918, all leases of mineral lands must be 
made to the highest bidder in open competition and upon 
due notice. Briggs v. Neville co.cc cc ccc cee eee e eee eene ete 


2. The lessee of mineral rights in public lands cannot interfere 
with the rights of an agricultural lessee to his damage, 
without satisfying such damage, and, if it cannot be other- 
wise adjusted, a court of equity will take jurisdiction. 
Briggs V. Neville occ ccc cc cece cscs er erereeennce isis ouate avers 


Mortgages. See Homestead, 1. Hussanp AND Wire, 2. NAMES. 
VENUE. 


1. Where money to erect a building is to be advanced as the 
building progresses, the lien of the mortgage to secure same 
attaches when it is recorded. Creigh Sons & Co. v. Jones .. 


2. Where a mortgage is given to secure money to be advanced 
as a building progresses, the advancement is not optional, 
but must be made as the building has progressed. Creigh 
Sons & CO. v. JONES oo. cccccccccccccccecvceeveees Boek a2 ices 

3. Lien of mortgage for money to be advanced as a building 
progresses dates from the recording of the mortgage, and is 
superior to liens for labor and materials furnished after the 
mortgage was recorded. Creigh Sons ¢ Co. v. Jones........ 

4. Grantor giving warranty deed held liable for damages from 
public road across the land conveyed. Rollins v. Hopkins .. 

5. An application for a deficiency judgment that is a continu- 
ation of the original foreclosure suit is not within sec. §257, 
Rev. St. 1913, providing that such proceeding must first be 
authorized by the court. Bennett v. Winegar ...... Debus 


Municipal Corporations. 


1. Im suit to enjoin city from making paving contract, petition 
held not to state a cause of action. Carr v. City of Lexving- 


TOW: 0 so siaie eas 9: sia gels blip la asso 1aisu tay 0) aus Shsaicaisave te acecena ea ORS Siw Cxelewuerteers 
2. “Intersections,” as used in sec. 4524, Rev. St. 1913, de- 
fined. Price v. City Of Lincoln ...... cece ccc eee tec e ee eees 


3. When a petition to pave a certain street by its terms refers 
to the number of a paving district created by ordinance, such 
petition will be held to relate to the paving district as cre- 
ated. Price v. City of Lincoln 6... cece cc cece cece we eees 

4. A notice of the sitting of the city council as a board of 
equalization to consider a proposed special assessment is suf- 
ficient if it comply substantially with the statute. Price v. 
City. Of LANCOUR ican doses coverevicetbad Sa eudy sa vee oeees eae 
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5. Where a city having power to contract exercised such power 
irregularly in the purchase of sewer pipe and used same, the 
allowance of the claim by the city council would not be set 
aside at the suit of a taxpayer. Stickel Lumber Co. v. City 
of Kearney ........ in wide weagette-W oo save GROG Bae teyes treet lass deere arches pe 636 

6. Property owners in a city of the second class held not en- 
titled to enjoin assessment of benefits from paving on the 
ground that the estimate of cost was not made by the city | 
engineer. Diederich v. City of Red Cloud ............0.4.. 688 

7. An assessment for paving cannot be enjoined because a street 
railway was allowed to remove its rails from the street to 
be paved, instead of paving the space formerly occupied 
thereby. Diederich v. City of Red Cloud .............- 000. 688 

8. An assessment for paving cannot be enjoined because the 
contractor guaranteed the work for five years, nor because 
no formal personal notice of the formation oi the district 
was given. Diederich v. City of Red Cloud .........0.000s 688 

9. In absence of statute, a city, in maintaining a public park 
and a municipal beach for bathing, performs a govern- 
mental function, and is not liable for personal injuries to one 
while bathing, resulting from negligence of city officers. 
Caughlan v. City of OMANA 2... cc cece eee cece rece eens 726 

10. Municipal bonds should be issued in conformity to the propo- 
sition adopted by the electors, and to the statute in force at 
the time of their issuance. Morgan v, City of Falls City .... 735 


Names. 


“Asa W. Winegar,” in a notice of service by publication in a 
foreclosure suit, is sufficient to confer jurisdiction to deter- 
mine rights of one whose name is “Aseph W. Winegar.” 
Bennett Vv. Wine€gar .....cccccvecance Spikelets seh ortoeaneie ahs . 843 


Negligence. See MasTeER AND SERVANT, 15, 16. RAILROADS, 2. STREET 
RaILways. TRIAL, 9. 


1. Where a petition charges several grounds of negligence, it 
is not error to submit any of the allegations of negligence 
which there is evidence to support. Thomas v. Otis Elevator 
Co. ...eeee earareiabatelee Srace wikis othe spree sbi eco Sided carte eo merna led ~. 401 


2. In an action for damages from negligence of manager of a 
corporation, a verdict against the corporation is inconsistent 
with a finding that the manager was not negligent, but the 
verdict may be sustained if there is evidence of negligence of 
other agents of the corporation which caused the damages. 
Nielsen v. Nebraska Gas & Electric Co. ..ccccceceseecceees 488 


ot 
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3. Evidence of repairs made or precautions taken after an in- 
jury is not admissible to prove antecedent negligence. An- 
derson v. Union P. R. Co. ....... slowing ob ele eG dew aie wleneetecere ne LEO 


New Trial. See APPEAL AND Error, 6. 


1. Where trial in action on note was had as if a reply had been 
filed alleging purchase of note before maturity, held not error 
to refuse a new trial on ground that reply was filed without 
leave. Albany County Nat. Bank v. Gould ...... ets anthers 275 
2. The granting of a new trial for newly discovered evidence is 
within the sound judicial discretion of the trial court. Peter- 
SOM, Os; HOULY) seats saieie wit ee a ele 46 wee vias Oe ON OMA ... 82) 
3. Motion for new trial on the ground of newly discovered evi- 
dence held properly overruled. Metcalf v. Chicago, R. 1. & 
Be TGs CO sans acdsee baie Heed OO CARON WES OHTA Ewes eee AOL 


Notaries. 


1. Evidence held to establish a prima facie case of negligence 
or misconduct on the part of a notary in acknowledgment of 


a deed. Harrington v. VOgle 1.0... cc cece ee cece een e eee 677 
2. Petition held to state a cause of action for damages for false 
acknowledgment of deed. Harrington v. Vogle ............ 677 


Nuisance. See INroxicaTina Liquors, 10. 


Officers. See LIBEL. 


1. A de facto officer may enjoin interference while in the pos- 
‘session of his office, and the suit does not prevent adverse 
claimants from trying the right of title to the offics. Kucera 


90, LENE Soe bedte hae pein bed Min Sita Raveena Seba Wlatece Gidters wine hea he. OMe 221 
2. Public offices are not subjects of lawful barter and sale. 
Hand v, Bailey CO. co.cc ccc ccc ce te cece scenes eee anee 450 


3. In absence of malice, oppression in office, or wilful miscon- 
duct, public officers cannot ordinarily be held liable for mis- . 
taken exercise of discretion, or error in judgment, in per- 
formance of official duties. Keifer v. Smith ................ 675 

4, An appointee to fill a vacancy in a public office is generally 
entitled to the benefit of a statutory provision that officers 
shall hold over until their successors are elected and qual- 
ified. State v. Willott ............06. Bev aw nes a ate tests oye 798 

5. The appointing power has no vacancy to fill upon the expira- 
tion of a term of office, where the incumbent :s entitled to 
hold over until his successor is elected and qualified. State 
VE WAULOEE. «iain oie Sia 'eaoyeie aioe 6a Welw eke oi6,6 wie 6s8 ee 50 4'e'n 6s Oe ee eee TOS 
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6. Where the tenure of a public office is fixed by statute, the ap- 
pointing power cannot change the term as a condition of ap- 
pointment. State v. Willott ........ a atte eesti eewasteas 798 


7. An appointing board cannot exact of an appointee as @ con- 
dition of making the appointment the surrender of any right, 
privilege, or emolument appertaining to the office, and this 
principle cannot be evaded by estoppel. State v, Willott .. 798 


8. The time for which the right to hold over exists is as much 
a part of the incumbent’s term of office as the fixed statutory 
period. State v. Willott .............. or daareiediete cease e 198 


Parties. 


1. Under sec. 7609, Rev. St. 1913, petition of intervention must 
be filed before trial, and intervention is a matter of right. 
State v. Farmers State Bank ....... ccc cece cc ec ce ncaee eeeee 194 


2. In a proper case, equity may grant intervention any time be- 
fore judgment. State v. Farmers State Bank ............. 194 


3. Petition held to be a petition in equity for leave to intervene, 
and not a petition of intervention under sec. 7609, Rev. St. 
1913, State v. Farmers State BONk .. 0s. ee ee se ees wikeviwtere aay: LOE 


4. When public officers are protecting public rights in littga- 
tion, a private person cannot intervene; but, when the con- 
trary appears, any person interested in the proper adminis- 
tration of a public fund under control of a court of equity 
may intervene. State v. Farmers State Bank ..... creeceee 194 


5. Contract for sale of land held to be joint, and defendants 
properly joined in an action for failure to perform same. 
Raddatz v. CRristner oo... cece cc ccc cece e ence eee eeeneenes 621 


Partition. See AppEAL AND Error, 16, 17. 


In a partition suit, the district court has jurisdiction to con- 
strue a will determining the rights of the parties. Mohr v. 
Harder . ......06. seers. sissas Rib elaueéwibajadrigua ied ves Bienes eee ee O40 


Partnership. 


1. The liability of partners for a tort growing out of the part- 
nership business is joint and several, and they may be sued 
in the county where one partner resides, and summons may 
be issued to other counties for any person participating in 
the tort. Wiley v. National Surety Co. ....... ce cece eee 68 
2. In a suit for an accounting after dissolution of partnership, 
evidence held to sustain decree for plaintiff. Gaunt v. Smith 506 
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Paupers. 


1. Averment in a petition of circumstances showing destitution 
and inability to procure assistance is a sufficient allegation 
of dependence, under sec. 5797, Rev. St. 1918, as against a 
demurrer. Custer Township v. Board of Supervisors ....... 


2. In counties under township organization having no estab- 
lished poorhouse, the support of the poor devolves upon the 
respective townships. Custer Township v. Board of Super- 
UISOTS 5 oe bees CSRs Nee A eek eee reer eT eee eer 


Payment. See BILLs ANpD Notes, 1-3. 


1. Money deposited with a third person to satisfy a claim: is 
not a satisfaction, unless the payee accepted such arrange- 
ment and released the debtor. O’Brien v. Coon .......0.065 


2, Admission of evidence, to overcome defense of payment by 
deposit with third person, that there was no money de- 
posited, held not prejudicial, where no money was paid the 
payee, and there was no competent evidence that he had 
agreed to accept the deposit as satisfaction of his claim. 
OBriCN. UO COON, beet es Bee HE, erases eek See we ou Grek Ow 8 


Pleading. See ArPrAL AND Error, 18. APPEARANCE, 1. BILLS AND 
Notes, 10. Eminent Domatn, 3, 4. Parties. PAupers, 1. 


1. Where a plea in the answer is tried and submitted as though 
traversed by the reply, which, before judgment, is amended 
to raise the issue in fact tried, the defect in the original 
reply is not ground of reversal. Larsen v. Savidge ........ 

2. The court may, on proper terms, allow supplemental plead- 
ings to be filed while a cause is pending. Miles v. Martin .. 


8. A pleading, though technically defective, will be regarded 
sufficient after judgment. Durland Trust Co. v. Uttley .... 


Principal and Agent. See Insurance, 16. 


1. An act of an agent, without actual authority, may be with 
such apparent authority as to bind the principal. Union 
P. R. Co. v. Gregory Coal Co. 1.0... cece eee ebb cies 


2. If one repudiates an unauthorized contract of his agent, he 
must reject it as a whole. State Bank v. Strickler ........ 


Principal and Surety. See Conrracts, 3. IntToxicaTine Liquors, 5, 
6. ScHoots AND ScHooL Districts, 1-6. 

1. One furnishing labor or material used in construction of a 
building can sue the contractor and his sureties who have 
contracted with the owner to pay for same. Forburger Stone 
Co. v. Lion Bonding & Surety Co. ....... earseamsads aSebsesdl ted 
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128 
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836 


79 
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Principal and Surety—Concluded. 


2. Where rights of laborers or materialmen have become fixed 
by furnishing labor or material used in building, no act or 
neglect of the contractor or owner will defeat such rights. 
Forburger Stone Co, v. Lion Bonding & Surety Co. ........ 202 


8. The dismissal by a creditor of a replevin suit against a de- 
fendant, who is the principal on a surcty bond, where the 
sheriff’s return shows “no property found,” does not affect 
the surety’s right of subrogation, and he is not thereby dis- 
charged. Omaha Grain Exchange v. National Surety Co. .. 820 


4, A surety’s right to subrogation to a creditor’s rights stated. 
Omaha Grain Exchange v. National Surety Co. tte eee eee 820 


Process. See PARTNERSHIP, 1. 


Where the sheriff’s return recites service of summons, there is 
a@ presumption of service, and the burden is on one seeking 
to impeach the return to establish its falsity by clear and 
convincing proof. Campbell v. Harvard State Bank ...... 562 


Public Lands. See ConsTITUTIONAL Law, 1. MINES AND MINERALS. 


1. The holder of an agricultural lease of school land has no 
right to potash and other minerals in the land, and the state 
can remove them from the land on making due compensaczion 
to the lessee for any injury, there being an implied reserva- 
tion of the right of entry for that purpose. Briggs v. Neville “1 


2. As against all parties except the United States, an entryman 
on public lands under the homestead laws is entitled to per- 
manent improvements thereon. Haney v. Collins ........ , 782 


3. An agreement by an entryman under the homestead laws to 
pay for improvements on the land is unenforceable for want 
of consideration. Haney v. Collins ......... Sieiavetelelee Saher LO 


Quieting Title. 


In a suit to quiet title to land obtained by fraud, evidence 
held to sustain decree for plaintiff. Raasch v. Lund Land Co. 157 


Railroads. See CARRIERS. 


1. The state railway commission may prescribe the method in 
which the crossing shall be made, but the right to determine 
whether a highway shall extend across a railroad right of 
way is vested in the county board. State ». Omaha € 8. Tf. 


BR. CO. cc ccc cece cece vcr ences emcees satesesecscccevcccssese 40 
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Railroads—Concluded. 


2. Evidence on issue of negligence in setting a car brake 
held insufficient to sustain a verdict for plaintiff. Siebert 
vw. Chicago, M. & St. P. BR. CO. ccc cc cece sven cnceneeens dieters TLS 


Receiving Stolen Goods. 


The element of guilty knowledge necessary to constitute the 
crime of receiving stolen property is contained in sec. 8630, 
Rev. St. 1913, providing that the property must have been 
received “with intent to defraud the owner.” St. Clair v. 
BUA sisted ew i0 ee ere ee We eRS ® CLEVE ha REAS » 125 


Referendum. See Sratutes, 4, 5. 


Religious Societies. 


1. When a church, governed solely within itself, holds property 
by purchase or donation for its use, the numerical majority 
of its membership may ordinarily control the right to the 
use and title of its property. Kenesaw Free Baptist Church 
DM. DQQtimer .vocccercvcccccccccccscece BaitbcerT aealade Sid debi etree atauds dss 755 
2. A church, strictly congregational, may sever its ecclesiastical 
connection and still control its temporalities, where such 
change does not divert the property from the original trust, 
and civil courts will only inquire as to who constitutes the 
religious society and its legitimate successors, and award 
them the use of the property, and in case of «~ schism will 
not ordinarily inquire into the existing religious opinion of 
those who adhere to the original local organization. Kene- 
saw Free Baptist Church v, Lattimer ........ccseeeeoes wees 155 


Remainders. 


Limitations do not run against a remainderman until knowl- 
edge is clearly brought home to him that another is claim- 
ing title adversely. Mohr v, Harder ....... secccceteesecee O45 


Replevin. 


In replevin for possession of a threshing outfit mortgaged to 
secure notes, wherein plaintiff assumed burden of proving 
payment, evidence held to sustain verdict for plaintiff. Wood 
v. Advance Rumley Thresher Co. .. cc ccc nr ccec cece enececeee 377 


Sales. See FRAUDULENT CONVEYANCES, 1. 


1. A rule of a grain exchange that contracts for sale and de 
livery of grain do not expire until canceled by a party to 
the contract cannot bind a seller, without knowledge of the 
rule, who has only occasional dealings. Vincent Grain Co. 

Os TEAQUISMG: oeiels 60s e868 8G e080 058 SS 0 4S 0 we OS ORS ee WOT 
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Sales—Concluded. 
2. Evidence in an action for damages for failure to deliver 
grain held to sustain verdict for plaintiff. Vincent Grain 
Co. Vv. ENg“uish ...ccc ccc ccnccreeee gvGilareealecave hes vitals wie see sale Sa 531 
38. The measure of damages for breach of contract of sale of 
grain is the difference between price agreed upon and price 
at time of breach. Fahey v, Updike Elevator Co, .......... 245 
4, Breach of contract of sale of grain held to have occurred 


when defendant declared a forfeiture. Fahey v. Updike Ele- 
VOLOT COS: sick hale vis Ca oa sisi Ske Oras OL OE es ee Rees 245 


Schools and School Districts. 


1, 


Sec. 3840, Rev. St. 1913, requiring public officials to take 
bond from a contractor to pay for labor and materials used ; 
in a public building, is absolute, and the contract and bond 
will be construed to protect such laborers and materialmen 

if their terms are ambiguous, or if they admit of such con- 
struction. Nye-Schneider-Fowler Co. v, Roeser .......+..6: 614 


If a contract for a school building provides that a bond shall 
be given, without stating the conditions, it will be presumed 
that the parties intended that the statutory bond should be 
given. Nye-Schneider-Fowler Co. v. Roeser ...........008. 614 


Where a contractor’s bond for a school building contains con- 
ditions usual in a bond for a private building, with a proviso 
implying that it is for protection of laborers and material- 
men, the contract and bond will be so construed. Nye- 
Schneider-Fowler Co. v. RO€S€r ci... ccc et eee ween cnes .-. 614 


Contract and bond for erection of school building held to 
require payment by contractor for labor and materials. Nye- 
Schneider-Fowler Co. v. ROCSEF .. cc cece ce eee cent e eee «. 614 
Though sec. 3840, Rev. St. 1913, requires two sureties on a 
contractor’s bond for a school building, yet, if one signs as 
sole surety, he waives the defect. Nye-Schneider-Fowler 
C0.-O} ROC8C? oi.cicing Sie aw dew ower eis Ea ese s ae 6 Dee Reese ~.. 614 
Where a contractor’s bond is accepted and acted upon by the 
school board, it amounts to approval, and the bond is not 
void because the contract provides for acceptance by the 
cashier of a bank, nor because it runs to the school district 
instead of the board. Nye-Schneider-Fowler Co. v. Roeser. 614 


‘Current wages of a school teacher should be paid by warrant 


on the teacher’s fund. State v. Putnam .........0. sence 846 
A judgment for damages for breach of contract preventing a 
teacher from earning wages in a former year must be col- 
lected by special levy. State v. Putnam ........... je Megiow 846 
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Set-Off. 


1. The provisions of the Code with respect to set-off are not ex- 
clusive. Clark Implement Co. v. Wallace .......6 cece weenie 26 


2. Insolvency of a party may be sufficient ground for a court of 
equity to allow a set-off not provided for by statute. Clark 
Implement C0. V. WAlACE ciccecs cece cece een e weet tceeeeees 26 


8. The price paid for a note or claim, sought to be offset in 
equity, is immaterial. Clark Implement Co. v. Wallace .... 26 


Specific Performance. 


1. Ordinarily insolvency is not ground for specific performance 
of a contract for the sale of personalty. Union Co-operative 
C05 Vi AWOL BON. abe cise bine Sakis ihe Sag RA Sie eR TG Ts 394 


2. In a suit for specific performance of a contract for delivery 
of corn, evidence held insufficient to sustain allegations of pe- 
tition. Union Co-operative Co. v. AGOlfSon ....cceeeceees 394 


3. A suit for specific performance of an oral contract to convey 
land will not lie, unless the proof is clear, satisfactory and 
unequivocal that the contract was made and substantially 
performed by the party seeking its enforcement. Powers 
v. Norton, .....-.055 Siesaark ha, be suai ibe aie ena We Seinen e.g saree Ok 


State Railway Commission. 


A state railway commissioner is not required to give an official 
bond. State v. FLUE sescserdiPescsievies deg eat aioe sored alli weeds Bet aS 17 


Statute of Frauds. 


1. Performance of services of such a character that their value 
cannot be estimated by a pecuniary standard is sufficient to 
take an agreement out of the statute of frauds. Wehnes v. 
BETS se ite 26 laa PER LEO OA Sa eee tee Blk bOI AT Se nk aebcas at Ase 120 


2. Past services not rendered in pursuance of an agreement 
made will not take the agreement out of the statute of frauds. 
WeERNES V. MATS ciccrcvcecccrarcvccnceetecevesetreteuauee 120 


3. Clear proof of a definite oral contract for a share of an es- 
tate and its substantial performance has the same force as 
a written contract. Parks v. BUrney .......eceeees ieee eek 572 


Statutes. See TAxaTIon, 1-3. 


1. Criminal statutes must be strictly construed, but courts will 


not give them a strained or unnatural construction. State 
DE READE]. cai od Seaiasaraini's, 8-08 eee ee ORE aie eer sia wie aeisie'eleew ebetree LOO 
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Statutes—Concluded. 


2. Where the language of a criminal statute is ambiguous, that 
sense will be adopted that best harmonizes with the context 
and with the apparent policy and object of the legislature. 
Siale vy. Rtapele sco: le a es Far Rhee oe Sa Sea eee es 135 


3. When a statute is susceptible of two constructions, one mak- 
ing it valid, the other making its validity doubiful, the con- 
struction making it valid will ordinarily be given. Union 
Stock Yards Co. v. Nebraska State Railway Commission .... 224 


4. Under sec, 2339, Rev. St. 1918, of the initiative and referen- 
dum act, any citizen may sue to enjoin the secretary of 
state from certifying or printing on the official ballot an act 
sought to be referred. Barkley v. POO] .......-..ccecceeees 629 


5. When the certificate of a circulator of a referendum petition 
is impeached for fraud, the probative value of the certificate 
is destroyed, and none of the names appearing on the peti- 
tion will be counted unless affirmatively proved to be genu- 
ine. Barkley v. POOL .... 0c ccc cc cece etc cee ae tte eeeeces 629 


6. Where, by amendment and repeal, the words of a former stat- 
ute are changed, but it is intended that the statute shall con- 
tinue to operate, it is not a repeal of the former law as 
amended. Morgan v. City of Falls City ........... ob0tee s: 196 


7. Where an amending statute was passed with an emergency 
clause amending sec. 5119, Rev. St. 1913, and thereafter at 
the same session another act without an emergency clause 
was passed amending the same section, the first act was in 
force until the later act became operative three months after 
adjournment of the session. Morgan v, City of Falls City .. 795 


8. The legislature must be presumed to know the changes in the 
former law made by amendments during its session, and te 
intend the consequences of its action. Morgan v. City of 
POLS CFtY. ig stot ese eee eased xb oid Beds Be ciao cele! stainieececate- e's 795 


Stock-Yards. See CoNnstTiITuTIonaL Law, 2. WAREHOUSEMEN. 


Street Railways. See CARRIERS. TRIAL, 6. 


1, It is the duty of the motorman of an interurban car to slow 
down his car as he approaches a frightened team, and his 
failure to do so is actionable negligence. Novek v. Omaha 
Dg BR GOO 6 55:3 ale oe biaieie din. to 0 08, Bia SaNe A hens, ge BES es eS 176 


2. Where the state railway commission could not directly order 
cancelation of cammon stock of 2 carrior, it could not cancel 
it by indirection. In re Lincoln Traction Co. .......0.00244 229 
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Street Railways—Concluded. 


3. 


The state railway commission, in authorizing a carrier to 
issue stocks or bonds, may determine the price and conditions 
of their sale, but cannot indirectly prevent such issue by im- 
posing impossible or unnecessary conditions. In re Lincoln 
TT GCCION: CO k 05 6's 56 er6508-br8 ENG GSAS BO NAN EE Oe ORS BE 


In an action for injury to a child, evidence adduced held 
not proof of negligence under the doctrine of the last clear 
ehance. Spieler v. Lincoln Traction Co. ........-.05-008 iat 


Evidence held insufficient to prove charge of negligence in 
operating a car. Spieler v. Lincoln Traction Co. .......... 


Subrogation. See BANKS AND BANKING, 2. MECHANICS’ LiENS, 2. 


PRINCIPAL AND SurReETY, 3, 4. 


Taxation. 


1. 


In assessing total value of shares of stock for taxation under 
sec. 6343, Rev. St. 1918, as amended, ch. 108, Laws 1915, the 
assessor should include ali the bank’s property und assets at 
their true value, and mortgage securities on wich the mort- 
gagor has agreed to pay the tax should not be excluded. 
Nemaha County Bank v. County Board ......e ccc cee ceecens 


Under secs. 6436-6443, Rev. St. 1913, a county board of equal- 
ization cannot increase the assessment valuation of all real 
estate in a precinct without a finding that the valuation does 
not bear a just relation to the valuation in other precincts in 
the county. Peterson v. Brunzell ............0 00 0ee Wee hees 


Statutes in regard to powers and duties of boards of equaliza- 
tion are strictly construed, and in the exercise of their powers 
and duties the procedure prescribed must be followed. Peter- 
SON: UV. BRUNZell o02 vbd css ceeds vice ee see Reh eee vee ean ees 


The laws of the United States permit the taxation of shares 
of national banks in the hands of shareholders. State v. 
BAUrst NObs BOM cede clea hain ea 0ee 88 ON alae Os ho iwral eee wel 


Taxation of capital stock of national banks or other property 
of such corporation to the banks is not permitted, except in 
case of real estate, State v. First Nat. Bank .............. 


If a tax is laid on property of a banking corporation, in as- 
sessing value of capital stock, a deduction may be made of 
value of tax free secureties. State v, First Nat. Bank .... 


If a tax is laid on shares of bank stock in the hands of stock- 
holders, ne deduction of value of tax free securities of bank 
is required to be made by the laws of this state, or of the 
United States. State v. First Nat. Bank ....... S00 SEER Gore 
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Taxation—Concluded. 


8. 


10. 


11. 


12. 


13. 


14, 


15. 


16. 


Under U. S. supreme court decisions, the subject of taxation 
determines whether a tax law interferes with the right of 
the United States to borrow money. State v. First Nat. Bank 280 


A tax on property of a banking corporation consisting of ob- 
ligations of the United States is not permitted. State v. 
First Nat. BANK ..cccccec ccc er cee etnescesetessssererecseas 280 


A tax on the value of national bank shares in the hands of 
stockholders is not a tax on the bank, and may be laid, and 
the fact that the value of the United States obligations are 
considered in ascertaining value of shares does not render 
the tax unlawful. State v. First Nat, Bank .........ececeee 280 


The tax contemplated by sec. 6343, Rev. St. 1913, as amended, 
Laws 1915, ch. 108, relating to taxation of banking corpora- 
tions, is a tax on shares of stock in the hands of stockholders, 
and is not a tax on property of the corporation. State v. 
First Nat. Bank 2... ccc ccc cece cece tener e eens Thicats wines 280 


The words “capital stock,” as used in sec. 6343, Rev. St. 
1913, does not mean capital stock in the aggregate, but shares 
of capital stock in the hands of stockholders which are sub- 
ject to taxation. State v, First Nat. Bank ............4... 280 


When it appears to the county board of equalization that 
there has been apparent gross injustice in undervaluation, 
the valuation should be raised, and no complaint is required. 
Welch v. Douglas County oo. ccscccccccvccccvccveveveseeaee 469 


When action of the board of equalization in raising or low- 
ering an assessment is attacked, the burden is on the person 
attacking it to show that it is wrong. Welch v. Douglas 
COUNEY o> EB Whaat Sei oe Oak a TR 0s 0) SSRRLE dare WE pal Neate Sone RG tae 469 


The remedy provided a taxpayer by subd. 1, sec. 6491, Rev. 
St. 1913, is available only when property has been wrongfully 
assessed, either because exempt or because the tax had al- 
ready been levied and paid. Janike v. Butler County ...... 865 


The remedy given a taxpayer by subd. 1, sec. 6491, Rev. St. 
1913, is not available to correct overvaluation from failure 
to separately assess a mortgage interest in land and to de- 
duct the amount from the total assessed value of the land, but 
by complaint before the board of equalization. Janike v. 
Butler County ......... a lastatidva. anes Biase SqUENGTS atetersie aie seeceeee 865 


Tender. - See INSURANCE, 17. 
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Trial. See APPEAL AND Error. CRIMINAL LAW. 


1. 


10. 


11. 


12. 


13. 


14, 


Where the evidence is not conflicting, held proper to direct 
a verdict in accordance therewith. Swanback v. Sovereign 
Camp, W. O. W. wicceecccccccsences eevee Sista tase'aySyesetede reece ave ee 


Proffered instructions should be in writing. Luther v. Luther 


In an action for value of crops, instruction as to their value 
as shown by undisputed testimony, leaving the jury to de- 
termine whether defendant was liable, held proper. Watkins 
@. Union P. R. C0. cece eee ee eu ceeenees rag eae Soyer 


A party desiring a more explicit instruction than that giver 
should offer such an instruction. Larsen v. Savidge ...... 


A substantial conflict in evidence on an issue of fact pre- 
sents a question for the jury. Larsen v. Savidge ........4. 


In an action against a street railway company and the driver 
of an automobile, an instruction that the company’s negli- 
gence could not be predicated upon its failure to sound gong 
would not take from jury evidence upon that issue as it 
might bear on the driver’s negligence. McArdle v. Omaha 
¢é C. B. Street R. Co. ..... RTE OCL Te a RE ee Ce el 


Where the evidence is substantially conflicting, the cause 
must be submitted to the jury. Fox v. Scandinavian Mutual 
Aid Ass’n ....... EES ELE EIR EC REV NER OTEA BAER IRS BAER 


A party objecting to an instruction as indefinite should ten- 
der a suitable instruction. Elwanger v. Goss .......0.0c005 


It may be reversible error to submit to the jury, as grounds 
for recovery, alleged acts of negligence which are wholly 
unsupported by evidence. Spieler v. Lincoln Traction Co, .. 


It is generally not commendable practice, in stating issues 
to the jury, to quote at large from the pleadings, as it may 
mislead or prejudice the jury. Spieler v. Lincoln Traction Co. 


Where undisputed evidence is sufficient as to the existence 
or nonexistence of a fact, it is not error to so state to the 
jury. Thomas v. Otis Elevator Co. ....... ccc cee esses 


A motion to strike an entire answer is properly overruled, 
if part of the answer is admissible. Metcalf v. Chicago, R. 
TG Poe CO 28S iste ins sue e's Sees Bact wees ale melasma eiseweatete 


In an action on a note, when both parties move for a directed 
verdict, judgment for defendant has the effect of a verdict. 
Bank of Benson v. GOTdON 0... ccccccccccsnrecssccsetceaes 
The trial judge’s statement of the issues should state them 
as the case is finally presented on the pleadings and evi- 
dence. Dawson County Irrigation Co. v. Dawson County ... 


925 
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Trial—Concluded. 


15. In an action by an irrigation company against a county for 
the wrongful removal of bridges, where defendant alleged 
that the bridges were out of repair and plaintiff consented 
to their removal, it was error to instruct that the burden 
was on plaintiff to show removal by defendant. Dawson 
County Irrigation Co. v. Dawson County ......c cece ecu caes 692 
16. It is proper to refuse an instruction stating that the mat- 
ters recited therein, relating to only a part of plaintiff's 
cause of action, would, if believed by the jury, be a complete 
defense. O’Brien v. Coon ...... aeieeaeaie Ofo50-0- Wie a Sale eis ated @ 8 836 


Trusts. See ATTACHMENT, 1. 


1. When title to land is obtained by fraud of a grantee, he be- 
comes a trustee for the grantor. Raasch v. Lund Land Co. .. 157 


2. A constructive trust is excepted from the operation of the 
statute of frauds, and parol testimony is admissible to prove 
the circumstances under which an alleged fraudulent con- 
veyance of land was made. Raasch v. Lund Land Co. ...... 157 


Usury. 
Transaction held to be usurious. Sanford v. Hawthorne .... 867 
Vendor and Purchaser. See PaRTIES, 5. 


1. Where, with knowledge of all the facts on which a re- 
scission of a contract for the sale of land may be based, the 
vendee does some act which prevents him from placing the 
vendor in statu quo, he cannot claim a rescission. Stewart 
Ds TAC ecu esien soins 5g DS alaerulels snarereneeras pee eeserccccsvesns 28 


2. An executory contract for sale of lands which includes 
the homestead, not signed by the wife, is obligatory upon the 
husband, except as to the homestead. Davis v. Merson .... 397 


3. The burden of proof is upon one who claims to be an in- 
nocent purchaser of property procured by fraud, to estab- 
lish that he bought without knowledge or notice of the 
fraud. Justice v. ShQW 1.0... . ccc cece cee cc eee ceatecues 423 


4. “Agreement to “give a good and sufficient warranty deed and 
abstract” contemplates a merchantable title. Raddatz v. 
Christner ........ aie asysiisve Peewee grave. ofauavacg Boobie wie. ei Scale esd e wee. 62) 


5. Contract held joint. Raddatz v. Christner ................ 621 


6. An equivocal answer intended to convey to an intending pur- 
chaser of land a false impression, but for which he would 
not have contracted, weld to justify setting aside the con- 
tract. Campbell v. Peterson ......ccccccccccccccccccccecce T8T 
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Venue. See PARTNERSHIP, 1. 


A suit to establish an equitable mortgage on realty is properly 


brought in the county where the realty is situated, and sum- 
mons may issue to any county where a defendant may be 
found. Miles y. Martin ............. alavace Scaiaubusteliane’atelele Groves 


Warehousemen. 


1, 


Under its general police power, the state may regulate 
charges at public stock-yards. Union Stock Yards Co. v. Ne- 
braska State Railway ComMMission ...... cece secaccceeees 


The legislature may delegate to the state railway commission 
power to fix and regulate charges at public stock-yards. 
Union Stock Yards Co. v. Nebraska State Railway Com- 
MASSION 5 Bisse Rie SSeS ek a ek Sie 6 SU SS RE Gas ees 8 


An order of the state railway commission fixing a charge to 
be made for corn furnished by a public stock-yards company 
to its patrons, allowing nothing for the use of the property 
engaged in the service, held erroneous. Union Stock Yards 
Co. v. Nebraska State Railway Commission ..........0045 


Waters. See TriaL, 15. 


1. 


Wills. 


A dam built across a creek to impound water is within the 
exception in sec. 3444, Rev. St. 1913, providing that a reser- 
voir holding water back and raising it for application to 
jands of a higher level or to give a greater head for power 
shall not be considered a “storage reservoir.” Barnum 
M Handschiegel ...ccceccvedecccsersesscsevsceccesosedaves 


An upper riparian owner who constructs a dam across a 
ereek channel is net liable for damages arising from the 
breaking of the dam, unless it has been negligently con- 
structed or maintained. Barnum v. Handschiegel ........... 


. In an action for damages from breaking of a dam across 


a creek, the burden of proof is on plaintiff; but, when he 
has established the breaking and resulting injury, he makes 
a prima facie case, and defendant must then show that the 
dam was not negligently constructed or maintained. Bar- 
NUM V,. HaNASchi€Gel 0... ccc ercaccccacccarscacceccercceere 


. Rights and duties of owners of an irrigation system, with 


reference to bridges over public highway, stated. Dawsen 
County Irrigation Co. v. Dawson County wi... secccececeens 


See PARTITION. 


. Notice of probate of a will as provided in sec. 13038, Rev. 


St. 1913, held sufficient to confer jurisdiction. In re Estate 
of Kelly .........% Cece recccceececs $a Fao .0 wis i089 Sw oo) 8 calereieis 
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2. 


16. 


11. 


12. 
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The county court has power to vacate judgment of probate 
procured by fraud and to permit a contest of the will. In 
re Estate of Kelly ....... Wis 9itiegh Weep aes veer e auece eae a ePINSLO aL ae seks aye tsecs.se 524 


A judgment of probate on a proper petition after legal notice, 
and not challenged for a year and a half, should not be 
vacated on doubtful or equivocal proofs on the issue of tes- 
tator’s incompetency or of undue influence. In re Estate 
Of Kelly .......eecees SS Bla elo O tse prego. S fed edn aUeL aya io cdee Rie aoe ® SLOSS 524 


Evidence on issues of incompetency and of undue influence 
held insufficient to sustain findings for plaintiff on his peti- 
tion to vacate judgment of probate and to contest the will. 
In re Estate of Kelly wo... ccc ccc cece cece cc cece cee esveneese 524 


Devise construed to convey a life estate, with remainder 
over. Kluge v. KUge oo... ccc ccc ccc cece ee eee eet e eens 534 


Where the name of a deceased child was inadvertently in- 
serted in a will instead of that of a living child, the dis- 
trict court has power to correct the mistake. Mohr v. Harder 545 


A contract to take a boy “as a son” and give him “a child’s 
share of my property” is sufficiently definite as to what the 
boy is to receive, notwithstanding the fact that a child may 
be disinherited by will, or that it is uncertain how many 


heirs there will be. Parks v. Burney .......-...c0ccceees 572 
Devise held to create an estate upon a condition subsequent. 
Marble v, City of Tecumseh ...... 0. cee cece cece eee ee eee 625 


Where a city fails to comply with a condition attached to a 
devise of land for a public park within a reasonable time, 
heirs of testatrix may sue to recover the property. Mar- 

Ble v. City of Tecumseh 2... ccc cece cece eee serene ceenees 625 


If a deed or will conveys an absolute title, an inconsistent 
clause limiting the title will be disregarded. Grant v. Hover 730 


When there are different provisions in a will as to the dispo- 
sition of specified property, they must be construed together, 
to ascertain the testator’s intention. Grant v. Hover ...... 730 


A devise in fee simple and an attempt to devise over must 
be construed together, to ascertain whether the testato: in- 
tended to convey a life estate to one and remainder to an- 
other. Grant v. HOver oo... cece ccc sn cere ee er ence eaceees 730 


Will construed, and held to give daughters a life estate, 
with remainder to “their children or heirs.” Grant v. Hover 730 


“Chiidren or heirs” construed to be children of devisees, if 
they left any; otherwise, their natural heirs. Grant v. Hover 130 


